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Carpenter, Hazlewood, Delgado & Bolen, LLP 

Attorneys at Law 

1400 E. Southern Avenue, Suite 400 

Tempe, Arizona 85282 

t 480.991.6949 | f 480.991.7040 

Joshua Bolen 024053 

Allison Preston 029346 

TERRAVCC.0155 

 
Attorneys for Defendants 

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 

IN AND FOR THE COUNTY OF MARICOPA 

 
WILLIAM M. BROWN, an individual, 
 
 Plaintiff, 
v. 
 
TERRAVITA COUNTRY CLUB, 
INC., an Arizona non-profit 
corporation; STERLING J. LAAVEG, 
President TCC, Inc., and his spouse; 
PAUL DAVID TOLK, Vice President 
TCC Inc., and his spouse; WILLIAM 
H. GREIG, Secretary TCC, Inc., and 
his spouse; MICHAEL T. 
ELLINGTON, Treasurer TCC, Inc., 
and his spouse; JOHN DOES I-X and 
JANE DOES I-X and their spouses; 
CARPENTER, HAZLEWOOD, 
DELGADO & BOLEN, PLC; JOSHUA 
M. BOLEN 024053; ANJALI J. 
PATEL 028138, 
 
 Defendants. 

Case No. CV2017-055475 
 
 
 

DEFENDANTS’ RESPONSE  

TO PLAINTIFF’S SUPPLEMENT  

TO APPLICATION FOR AN  

ORDER TO SHOW CAUSE  

 

 

Assigned to the Honorable  

John R. Hannah, Jr. 

 

 Defendants Terravita Country Club, Inc. (“TCC”); Sterling J. Laaveg and Jane Doe 

Laaveg; Paul David Tolk and Jane Doe Tolk; William H. Greig and Jane Doe Greig; 

Michael T. Ellington and Jane Doe Ellington; Carpenter, Hazlewood, Delgado, & Bolen, 

PLC (“CHDB”); Joshua M. Bolen; and Anjali J. Patel (all of the foregoing Defendants are 

collectively referred to as “Defendants”), by and through undersigned counsel, hereby 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

M. De La Cruz, Deputy
11/22/2017 1:12:00 PM

Filing ID 8871706
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respond to Plaintiff’s, William M. Brown’s (“Plaintiff”), Supplement to Application for an 

Order to Show Cause (“Supplement”).  

As Defendants allege TCC is the only proper defendant in this matter, the following 

lists only TCC (unless otherwise stated) as the party responsible to respond to records 

requests and the party who, in fact, responded to Plaintiff’s records request. This shall in no 

way be meant as an admission of liability or wrongdoing on the remaining Defendants. In 

the event the remaining Defendants are not dismissed from this matter, they reserve the 

right to respond to the Supplement. 

I. DOCUMENTS ALLEGEDLY NOT PRODUCED 

In his Supplement, Plaintiff claims TCC failed to produce the following records:  

1) Were any of the legal fees, taxable costs and any or all related 

expenses referenced in paragraph one covered by TCC’s D&O 

policy? (¶ 1. How much has the law firm of Carpenter, Hazlewood, 

Delgado & Bolen, PLC billed Terravita County Club, Inc. (“TCC”) 

for its representation of TCC in the referenced matter (Bianco vs. 

TCC, Inc. and TCA, Inc.) from on or about June 17, 2014 thru 

April 28, 2016 to date, including legal fees, taxable costs and any 

and all related expenses?) 

 

(“Request 1”); and 

2) Insurer’s letter to insured re any exclusions or limits of liability 

for which the underwriter would not be liable; letter/check or other 

form of insurer’s payment to insured pursuant to the contract 

(policy) between the parties 

 

(“Request 2”). See Supplement, Page 3. 

 Plaintiff, however, fails to provide this Court an adequate accounting of the records 

actually produced by TCC. Since the Office of Administrative Hearing’s (“OAH”) July 14, 

2017 order and the Arizona Department of Real Estate’s (“ADRE”) July 24, 2017 final 
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order, TCC produced the requested records, as well as additional records, via mail on July 

19, 2017 and again via email on October 25, 2017. Attached hereto as Exhibit “A” are the 

documents provided to Plaintiff via mail on July 19, 2017. Attached hereto as Exhibit “B” 

are the additional documents provided to Plaintiff via email on October 25, 2017.1 

II. DOCUMENTS PRODUCED 

Despite Plaintiff’s assertions, TCC has fully complied with the OAH and ADRE 

orders and has provided not only the documents requested, but additional documents not 

requested in a good faith effort to resolve this matter.  

A. TCC Responded to Request 1 

 TCC provided Plaintiff the documents in Request 1 via mail on July 19, 2017 and 

again via email on October 25, 2017. See Emails, Exhibit “C” hereto. Undersigned 

counsel’s October 25, 2017 email to Plaintiff included the following statement: “The only 

amount paid [by TCC] in the Bianco lawsuit was this $5,000.00 deductible – Liberty paid 

all other payments to this law firm and to the Plaintiffs.”  Id. CHDB did not bill TCC; 

CHDB billed the carrier of TCC’s directors’ and officers’ (“D&O”) insurance policy – 

Liberty Insurance Underwriters Inc. (“Liberty” or “LIU”). Because LIU carried TCC’s 

D&O policy, and because LIU paid CHDB’s attorneys’ fees and costs in the Bianco matter, 

the attorneys’ fees and costs were clearly covered by TCC’s D&O policy. TCC cannot be 

any clearer in responding to Request 1. 

                                                                 
1 These additional documents were provided along with the documents previously 

provided Plaintiff via mail on July 19, 2017. 
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 Both the July 19, 2017 mailing and the October 25, 2017 email included a copy of 

TCC’s payment of its $5,000.00 deductible due under its D&O policy to CHDB. See 

Exhibit “A”. The October 25, 2017 email explained that CHDB redacted a portion of the 

payment because it was a payment for services unrelated to the Bianco matter. See Exhibit 

“C”. 

 Further, as CHDB billed LIU directly, an accounting of CHDB’s attorneys’ fees and 

costs incurred are not records of TCC, but are records of CHDB and LIU. TCC included a 

statement that it did not have this accounting in its records in both the July 19, 2017 

mailing and the October 25, 2017 email. See Exhibit “A”. TCC cannot provide documents 

it does not possess, and under A.R.S. § 33-1805, TCC is not required to provide documents 

that are not a part of its records. Further, pursuant to A.R.S. § 10-11601, a non-profit 

corporation’s records include member meeting minutes, board meeting minutes, 

committee meeting minutes, accounting records, membership lists, articles of 

incorporation, bylaws, board resolutions, written communications to members, director 

lists, annual reports, and any members’ agreements under A.R.S. § 10-3732.  

Notwithstanding the fact that Plaintiff requested documents that are not a part of TCC’s 

records, CHDB, in hopes of simply resolving this matter, voluntarily produced its billing 

history to LIU from June 16, 2014 through May 12, 2016. Id. 

 Despite Plaintiff’s assertions, TCC fully responded to Request 1 back in July, 

thereby precluding the need for this lawsuit with regard to Request 1.  
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B. TCC Responded to Request 2  

 TCC also provided Plaintiff the documents in Request 2. When TCC responded to 

Request 2 via mail on July 19, 2017, it did not have in its possession a copy of LIU’s 

coverage letter for the Bianco claim. Again, TCC cannot provide documents it does not 

possess or retain as non-profit corporate records. Instead, TCC provided a copy of its D&O 

policy which outlines all exclusions and states the limits of liability. Id. However, for 

purposes of resolving this matter, undersigned counsel obtained a copy of LIU’s coverage 

letter for the Bianco matter which included the policy limit, exclusions, and reservations of 

rights specific to the Bianco matter, and attached it to the October 25, 2017 email. See 

Exhibit “B”.  

 With regard to LIU’s payments to the plaintiffs in the Bianco matter, any such 

payments were between LIU and the plaintiffs and are not, therefore, records of TCC. 

Because TCC cannot provide documents it does not possess and that are not a part of its 

non-profit corporation records, it instead provided a copy of the settlement agreement and 

release in the Bianco matter which included the amount paid by LIU to the plaintiffs. See 

Exhibit “A”. While Plaintiff points out the confidentiality clause in the settlement 

agreement, TCC was under the order of the OAH and ADRE to produce the documents 

requested by Plaintiff and, therefore, produced the settlement agreement as a non-profit 

corporate record evidencing the amount paid by LIU to plaintiffs in the Bianco matter. 

 Despite Plaintiff’s assertions, TCC fully responded to Request 2 back in July by 

stating that it did not have the documents requested and, therefore, could not provide them 



 

6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

to Plaintiff. Notwithstanding the foregoing, TCC ultimately provided Plaintiff the 

documents and information requested via the October 25, 2017 email. 

III. CONCLUSION 

As evidenced by the documents provided to Plaintiff by TCC and attached hereto, 

TCC fully complied with the OAH and ADRE orders. Plaintiff has not and cannot show 

TCC failed to comply. Based on the foregoing, TCC and the remaining Defendants 

respectfully request this Court find that TCC complied with the OAH and ADRE orders 

and that this Court dismiss all Defendants from this matter with prejudice. Defendants 

further request an award of their attorneys’ fees and costs incurred in defending this 

lawsuit. 

 RESPECTFULLY SUBMITTED this 22nd day of November, 2017. 

    Carpenter, Hazlewood, Delgado & Bolen, LLP 

 

 

    By: /s/ Allison Preston     

     Joshua M. Bolen 024053 

     Allison Preston 029346 

     1400 E. Southern Ave., Suite 400 

     Tempe, Arizona 85282 

     Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

 

ORIGINAL of the foregoing electronically  

filed this 22nd day of November, 2017, with:  

 

Clerk of the Court  

Maricopa County Superior Court 

www.AZTurboCourt.gov 

 

 

COPY of the foregoing mailed 

this 22nd day of November, 2017, to: 

 

William M. Brown 

6751 East Amber Sun Drive 

Scottsdale, AZ 85266 

Plaintiff 
 

 

 

/s/ Tamara Zhilyaev    

http://www.azturbocourt.gov/


EXHIBIT A 



Original documents provided
via mail on 7/19/2017

Attachment 1
as referenced in 10/25/2017 email

















































































































EXHIBIT B 



Additional documents provided
via email on 10/25/2017.

Attachment 2
as referenced in 10/25/2017 email





Attachment 3
as referenced in 10/25/2017 email





Attachment 4
as referenced in 10/25/2017 email



Emily A. Sacchetti 
Liberty International Underwriters 

55 Water Street, 18th Floor 
New York, NY 10041 

Telephone: (212) 208-4287 
Fax: (212) 898-4392 

emily.sacchetti@libertyiu.com 

November 19, 2014 

Tom Forbes 
Terravita Country Club 
34522 N. Scottsdale Road 
Scottsdale, AZ 85266 

Re: Nonprofit Executive Advantage Policy 
Insured: Terravita Country Club 
Insurer: Liberty Insurance Underwriters Inc. 
Policy No: DOCH217352-213 
Policy Period: July 1, 2013 to July 1, 2014
Policy Limit: $2,000,000
Retention: $5,000
File:  Ralph Bianco, et al.  
File #:  CHISPC000071922

Dear Mr. Forbes:

We have received a copy of a complaint filed in the matter styled Ralph Bianco, et al. v. 
Terravita Country Club, Inc., et al. filed in the Superior Court of the County of Maricopa, 
Arizona (the “Complaint”).  The Complaint has been submitted for coverage under the above-
referenced Nonprofit Executive Advantage Policy (the “Policy”) issued to Terravita Country 
Club (“TCC” or the “Company” or the “Insured Organization”) by Liberty Insurance 
Underwriters Inc. (“Liberty”).  Liberty’s preliminary coverage position for this matter is 
summarized below. Please note that the terms in bold in this letter correspond to their definitions 
set forth in the Policy.  We ask that you please forward a copy of this letter to each Insured as 
soon as possible.  If you are unable to do this, please advise us immediately. 

We have now reviewed and considered the provisions of the Policy in light of the allegations 
contained in the Complaint. Liberty recognizes that the allegations are entirely unsubstantiated 
and nothing contained in this letter is intended to imply that Liberty believes that the allegations 
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have any factual or legal merit whatsoever.  Nevertheless, we are only able to make a 
preliminary review of this matter and must fully reserve all rights under the Policy, at law and 
equity at this time, as set forth in more detail below.      

The Complaint 

Plaintiffs Ralph Bianco, Wayne Holsinger and Gary Nelson, members of the Terravita Country 
Club, have filed an Amended Complaint against TCC and Terravita Community Association 
(“TCA”) regarding TCC’s purported consideration of a plan to install pickle ball courts on 
property it owns. Plaintiffs argue that the pickle ball courts violate the Covenants, Conditions 
and Restrictions for Terravita and that they are not consistent with deed restrictions and zoning 
regulations regarding noise and nuisance. The Amended Complaint causes of action for: Breach 
of Contract against TCA; Breach of Contract against TCC; Breach of Duty of Good Faith and 
Fair Dealing against TCA; Breach of Duty against TCA and TCC; Violation of Statute against 
TCC; Declaratory Relief; and Injunctive Relief.  The original Complaint named seven TCC 
board members who were later voluntarily dismissed with prejudice.  

The Policy 

Consistent with its terms and conditions, the Policy provides that Liberty will pay on behalf of 
the Insureds all Loss that they shall become legally obligated to pay as a result of a Claim first 
made during the Policy Period or Discovery Period, if applicable, against the Insureds for a 
Wrongful Act which takes place before or during the Policy Period.   

The Policy has a Policy Period of July 1, 2013 to July 1, 2014 and a Limit of Liability of 
$2,000,000 in the aggregate for the Policy Year. There is a $5,000 Retention in the aggregate 
each Claim and a $25,000 Retention applicable to each Employment Practices Liability Claim
pursuant to Item IV of the Declarations, as amended by Endorsement No. 2, and other applicable 
terms and conditions of the Policy. Defense Costs do not erode the Limit of Liability but are 
applied against the Retention.

It shall be the right and duty of the Insurer to defend any Claim. [Policy at 2.1]  The Insureds
shall not incur any Defense Costs, admit to any liability, assume any obligation, agree to any 
settlement, or make any settlement offer with respect to any Claim without the Insurer’s prior 
written consent, which shall not be unreasonably withheld.  The Insurer shall not be liable for 
any Defense Costs incurred or any admissions, obligations, agreement or settlements made by 
the Insureds with out the Insurer’s prior written consent. [Policy at 2.2]  

As previously advised, Liberty consents to the Insured’s retention of Carpenter Hazelwood 
Delgado & Bolen, PLC to represent them in this matter at rates of $225 per hour for partners and 
$200 per hour for associates. We ask that counsel be directed to keep us apprised of the status of 
this matter.  Additionally, please provide copies of all legal bills for this matter.   

Coverage Analysis 

Exclusion 4.3 of the Policy excludes coverage for any Claim based upon, arising from or in any 
way related to any error, misstatement, misleading statement, act omission, neglect or breach of 
duty which has been reported or has been the subject of any notice under any insurance policy of 
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which this Policy is a renewal or replacement or under any other policy which it may succeed in 
time.  Accordingly, Liberty reserves rights with respect to the above referenced provision.  
Please advise whether any other carrier(s) have been notified of this Claim.   

Exclusion 4.7 Claim based upon, arising from or in any way related to the actual, alleged, or 
threatened discharge, dispersal, release or escape of Pollutants, Fungi or Microbes, or any 
direction, request or voluntary decision to test for, abate, monitor, clean up, remove, contain, 
treat, detoxify, or neutralize Pollutants, Fungi or Microbes. The Policy defines Pollutants to 
include “smoke, vapor, soot, fumes, acids, alkalis, chemicals, odors, noise, lead, oil or oil 
products…” Plaintiffs allege that the pickle ball courts would cause noise and nuisance not 
consistent with deed restrictions and zoning regulations.  Accordingly, Liberty reserves its rights 
to deny coverage for this matter should it be determined that Exclusion 4.7 applies. 

Exclusion 5.2 provides that the Insurer shall not be liable to pay any Loss in connection with any 
Claim:

for any actual or alleged liability of any Insured under any contract or agreement, 
express or implied, written or oral, except for employment related obligations 
which would have attached absent such contract or agreement.  

Liberty reserves its rights with respected to the provisions listed above. 

Section 11 of the Policy requires Liberty and the Insureds to allocate between covered Loss and 
uncovered loss.  Please also note that the Policy’s applicable Retention only applies to allocated 
or covered Loss.

Section 12 provides that the Policy shall only apply as excess over any other valid and collectible 
insurance.  Please advise the undersigned whether the Insureds have any other insurance 
available for this matter and whether any other carrier(s) have been notified. 

Additionally, in the Insured’s June 27, 2013 Application for Nonprofit Executive Advantage 
Policy which was relied upon by LIUI’s underwriters in issuing the  Policy, the Insured 
responded “No” to the following question:

“14. Does anyone for whom insurance is sought have any knowledge or information of any act, 
error, omission, fact or circumstance which may give rise to a Claim which may fall within the 
scope of the proposed insurance?”

The Application further provides “If a policy is issued, this Application and its attachments shall 
be the basis of such policy and shall be deemed attached to and shall form part of such policy.  
The undersigned, on behalf of all prospective Insureds, declares that the statements in this 
Application and its attachments are true and accurate.  If there are material changes to any 
statements in this Application or its attachments prior to the inception date of the policy, the 
undersigned shall immediately notify the Insurer of such changes.”  

In Paragraph 60 of the Amended Complaint, plaintiffs allege that on February 2, 2012, Rena 
Young sent an e-mail to Linda Francis, a member of TCC’s Board of Directors, expressing 
disapproval of pickle ball on existing tennis courts and the noise impact on her home.  Please 
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provide a copy of this correspondence and any other correspondence received regarding this 
matter prior to the filing of suit.  

LIUI reserves all of its rights and defenses under the Policy, at law and in equity regarding any
non-disclosure in the application.  We reserve LIUI’s rights to the extent the Insured was on 
notice of this matter prior to the issuance of the Policy.    

Reservation of Rights 

Liberty expressly reserves all rights and defenses under the Policy and at law including the rights 
to deny coverage on any of the foregoing bases and to deny coverage on additional and 
alternative bases as other terms, conditions, exclusions, endorsements of the Policy, including 
matters contained in any Application, are found to apply.  Liberty’s position with respect to 
coverage for this matter is based on a review of the allegations and currently known facts. 

Please feel free to contact the undersigned should you have any questions or comments regarding 
the foregoing. 

Very truly yours, 

Emily A. Sacchetti  
Specialty Casualty Claims 
Liberty International Underwriters 

cc: Todd Weber/Liberty International Underwriters 

Chad Mutchler (CMutchler@crcins.com) 
Claims Coordinator 
CRC Insurance Services  



Attachment 5
as referenced in 10/25/2017 email









Bianco 








