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R. L. Whitmer CLERK OF THE

= sEN!
6333 N. Scottsdale Rd. < SUFERIOR COURT
Casita 21 A, SUTTON. DEP
Scottsdale, Arizona 85250 _
602.531.2615 19 JUL~3 PH |: 2|
Pro Per

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

R.L WHITMER, _ CV2016-055080
Petitioner/Plaintiff.
v EXHIBITS FOR
' EVIDENTIARY HEARING
HILTON CASITAS HOMEOWNERS )
ASSOCIATION, also known as (Assigned to the
HILTON CASITAS COUNCIL OF Hon. Lisa Flores)

HOMEOWNERS, also known as

COUNCIL OF CO-OWNERS, also
known as HILTON CASITAS
COUNCIL OF CO-OWNERS,
Respondent/Defendant.
EXHIBIT LIST FOR CV2016-055080
Exhibit | Identified Description Stipulated in
No. By Evidence/
Objection
1 Plaintiff The Declaration of Horizontal Property
Regime for Hilton Casitas
2 Plaintiff Administrative Law Judge Decision No.

14F-H1415004-BFS

Plaintiff August 22, 2016 Hilton Casitas Board Email
(Safeguard)

Plaintiff 2006 Safeguard Security Agreement

Plaintiff 2016 Board Meeting Notices and Agendas

b W

Plaintiff Hilton Casitas’ Financial Worksheets from
Fiscal Years June 30, 2015 to 2007
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7 Plaintiff February 20, 2017 Potocki Email with 2016
Financial Worksheet
8 Plaintiff 2016 Billing Records for Legal Services of
Robert Anderson from Clark Hill Law Firm
9 Plaintiff 2016 Unadopted Annual Budget for Hilton
Casitas with Plaintiff's handwritten analysis
10 Plaintiff Emailed February 16, 2016 Board Meeting
Notice & Agenda
11 Plaintiff January 5, 2017 M. Bengson Email to R. L.
Whitmer
12 Plaintiff Minutes/notes of the February 16, 2016
board meeting
13 Plaintiff March 24, 2016 Potocki Email for March 31,
2016 Annual Meeting
14 Plaintiff March 24, 2016 Notice of Annual Meeting
156 Plaintiff March 24, 2016 Annual Meeting Agenda
—_ 2015 Annual Budget for Hilton Casitas with
16
Plaintiff Plaintiff s handwritten analysis
. Robert Anderson Billing Records - Oct. 22,
17 | Plaintff | 5014 to Dec. 31, 2014
18 | Plaintiff 2015 Annual Meeting Minutes
g Robert Anderson Billing Record — March 20,
19 Plaintiff 2015, page two
20 Plaintiff Hilton Casitas Council of Co-Owners
Bylaws .
21 Plaintiff 2016 Annual Meeting Minutes
22 | Plaintiff | 2015 Annual Meeting Assessment Ballot
23 Plaintiff February 17, 2015 Bengson email to casita
owners
24 | Plaintff | ARS §33-551 et seq
25 Plaintiff December 2016 Larry Roberson Letter to
Casita Owners
26 Plaintiff February 23, 2017 Annual Meeting Notice

Letter and enclosures
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April 5, 2017 Bengson Affidavit in

27 Plaintiff
CC20166164084-RC
28 Plaintiff April 27, 2017 HOA Objection to
Supersedes Bond in CC20166164084-RC
_ February 14, 2017 HOA Board Meeting
29 Plaintiff Agenda and Minutes
- March 15, 2017 HOA Board Meeting
30 | Plaintiff | Asenda and Minutes
31 Plaintiff March 30, 2017 HOA Unit Owners Annual
Meeting Agenda and Minutes
39 Plaintiff March 30, 2017 HOA Unit Owners’ Mail
Ballot and Consent to Approve 2016
Expense Summary
. 2016 HOA Statement of Revenues and
33 Plaintiff Expenses
Plaintiff January 15, 2019 Deposition of Michael
34 Bengson .
35 Plaintiff January 22, 2019 Deposition of Jack Huston
36 Plaintiff January 22, 2019 Deposition of Richard
Walker
Plaintiff Arizona Court of Appeals Opinion 1CA_CV
37 17-543 Whitmer v. Hilton Casitas
Dated this 3™ day of July, 2019.
R. L. Whitmer
ORIGINAL filed this

3" day of July, 2019, with the
Clerk of the Court; .

2
and a COPY hand-aekivered this same date to:
Augustus Shaw
Shaw & Lines Law Firm
4523 E. Broadway Rd.

Phoenix, AZ 85040
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DECLARATION OF HORI?QNTAL PROPERTY REGIME -
" for '
HILTON CASITAS

THIS DECLARATION OF HDRIZON% PROPERTY REGIME for
HILTON CASITAS is made as of the )£ ’Zday of 2
1972 by W. J. SMALL and HAZEL M. SMALL, husband and wife, and
LINCSCOTT HOTEL CORPORATION, an Arizona corporation.

- -W. J. SMALL and HAZEL M. SMALL,-husband end wife
("Smalls"),ras fee owners, leased approximately 20 acres of'
land (the "20 acres") to LINCSCOTT HOTEL CORPORATION, an
Arizona corporation tthe "Corperation"), pursuant to that
certain Lease (the "Ground Lease") dated April io, 1870, a

mezorandum of which was recorded on June 19, 1976 in Docket

) 8186, Pages 741 to 743 inclusive, as amended by Amendment to

Lease Agreement dated December 22, 1870, and.recorded on
December 23, 1970 in Docket 8454, pages.705 to 708 inclusive,
records of Maricopa County, Arizona.

The Ground Lease provides that all or portions of
the 20 acres‘may be subjected to a horizontal property regime

{a condominium arrangement) under Arizona Revised Statutes,

s

-----



- - . - . . . g - . tetn? e N e T - Tear, i
» DR T Mo i SRR B PRA S, Thi i v..;.. .. -. :_!vf -’g,_:o: . .s:-f_(...r,.t_:':w,. AT -gﬂ.,r;r L T : ey
. - A% aa L L L3 .. : -

. - . v

- e
L]

.' - B o N 9448- w45 190

‘Eﬁ 58 33-551'thropgh 33-561 (hereinafter called the "Horizontal
:;ﬁ Property Regime Act"), and thé Corporation desires to develop

and sell condominiunms ("Casitasf) on approximately 8 of the
.20 acres leased to it (said 8 acres hereinafter being referred
= to as the “Propeity"). The Corporation subsequently alsoc may
desire to subject some additional lands to such horizontal
o property regime. .

Acéordingly, the Smalls and the Corporation desire
to submit the Property, which is situated in Maricopa County,
Arizona and is more specifically described as follows:

' Hilton Casitas, according to the Plat
thereof recorded in Book dégﬁihof Maps,
arIcop

pPage $¢0 , records of M County,
Arizona )

-

to 2 horizontal property regime and to certain easements,
asse#sments, llens, covenants, conditions and restrictions
(such easements, a#sessments. liens, covenants, -conditions
g and restrictions hereinafter collectively being referred to
oo as "Restrictions"), all of which are for the purpose of en-
hancing and protecting the value, desirability and attrac-

tivencss of tho Property.

Fovenants: ' NOW, THEREFORE, the Smalls and the Corporation
‘ hereby submit and subject the Property to a horizontal prop-
erty regime pursuant to the Horizontal Property Regime Act,
and in.furtherance thereof make and declare the following

Restrictions, and hereby declare and agree that the Property
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is held and shall be hcld,'cqnveyed. moftg;ged, encunbered,

" leased, rented, used, occupied and improved subject to said

Rastrictions. which Restrictions shall constitute covenants:
and conditions running with the land and shall be binding

upon and inure to the bemefit of all persons having or ac-

Quiring any interest in and to the Proﬁérty,.and their

- respective heirs, executors, administrators, successors and

assigns

ARTICLE I

DEFINITIONS _
Section 1.1. "Building" shall mean and include all of the
buildings erected or to be erected on the Property.
Section 1.2. '"Casita" shall mean the entire estate in the
Property held by an Owner, inclgdipg the subleaschold estate
of the space within which the Unit is or will be located (as
shown on the Plat of Hilton Casitas and the Profile Elevation
Schedule thereon), the Unit constructed or to. be constructed
within that space, the exclusive right to use and occupy the
numbered tract (as shown on the Plat) on which the Unit is
constructed, and an undivided fractional interest in the
General Common Elements as provided in this Declaration.
Section 1.3. "Common Elements" shall mean the General and

Limited Common Elements as defined in this Declarationm.
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S;tti;n 1.4. fCouncil" shall mean the Council of Co-owmers
as defined in the Horiiontal Property Regime Act, and con-
sists of all of the Owners of the Casitas. ‘
Secticn 1.8, “Declaration" shall mean this Dec1aratxon of.
Horizontal Property Regime, and any and all amendments
hereof or supplements hereto.

Section 1.6. "General Common Elements"” shﬁll ¢onsist of

(a) Tracts 1 to 29 inclusive as shown on the Plat of Hilton
Casitas, (b). the concrete foundations and conciate slabs

of the Building and patio slabs situated on Tracts 1 to 25
1nc1ﬁsive,.an& (c) Tracts A throuﬁh G, including any and all
private roadways, guard house, walls, 1andscaped areas and
other amenities located thereon. However, sach Owner of a
Unit shall have an easement for the exclusive use of the
numbered tract on which his Unit is located. ‘

Section 1.7. "Limited Common Elements" consist of the block
work and partitions scparating Units. .

Section i.a. "Owner" shall mean the record éwner of a Casita.
Except as otherwise indicated in this Declaration, the term
“Owner™ shall include the.Corporatioﬁ in its capacity as the

owner of an unsold Casita (i.e., the owner of an unsold Unit

_located in s space which has not been subleased, together

with 2 fractional interest in the General Common Elements).

ea
ten,
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~n An Ouner does not includé 8 person or ent;ty ﬁho holds an
| - interest in a Casita merely as security for the performance
R of an obligation. : —
e Section 1.9. “Property” shall mesn “property" as defined in
e~ the Horizontal Property Regime Act, and initially includes: .
e ' . Hilton Casitas, according to the Plat thereof
LAY
i .improvements .and structures now or hereafter
. situated thereon.
From and after the addition of each mew parcel of land sub-
jécted to the Restrictions of this Declaration pursuant to
Atticle II bereof, the term “Property" also shall include
each such new parcel of land and the improvenents and
structures thereén.
Seétion 1.10. ™"Unit" shall mean "apartment" as defined in
the Horizontal Property Regime Act, and shall consist of an
',; entire dwelling unit sitvated on a numbered tract within
” -+ fhe space subleased or to be subleased by the Corporation
.to an Owner, A Unit includes the exterior walls and roof,
but excludes the concrete foundation, concrete slab and patio
slab, and excludes any block wall or partition separating it
from an adjoining Unit. Each space within which each Unit
is located is more particularly shown on the Plat of Hilton

Casitas and the Profile Elevaticn Sﬁhedule thereon.

- & “s‘
e T N : '
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ANNEXATION
Section 2.1. Corporation's Right to Anﬁex New Lands: The

Corporation, in its sole'diécretion and at its election,
shall have the exclusive Tight to extend from time to tize,
in the manner set forth in Section 2.2, the area of the
Propthy subjected to this Declaration. Any and all new
lands annexed and added to the Property; and the Owners
thereof, shall be subject to and bound by the Restrictions
in this Declaration. The iands annexed‘to the Property may
be anywheie within the following described area situated in
Maricopa County, Arizona:

The northerly 1353.80 feet of the Nest half

of the Southwest Quarter of Section 11,

T2N, R4E, GGSRBEM, EXCEPT the northerly

'678.64 feet thereof (which area comsists of
approximately 20 acres south of the Property).

Section 2.2. Procedure for Annexing New Lands: The proce-

dure for annexing new lands to the Property shall be as

-follows: The Corporation shall give written notice to the

Council of such election to apnex new lands and shall

‘rTecord in the office of the County Recorder of Maricopa

County, Arizona, a supplement to this Declaration (herein-
after called "“Supplemental Declaration") signed by the
Corporation (and signed by any other persohs whose signa-

tures may be required by law); the Supplemental Declaration
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.shan (i) describe the new land being annexe_d to and made

par@k of the Proper-ty, (ii) staté that such land and the

improvements and structures thereon, and the owners and

“others having an interest in such land, shall be subject to

and boumd by all of the'Resti-'ictions in this Declaration,
and (iii) set forth the necessary adjustments in fractional
interest of ownership of the General Common Elements appur-
tenant to each of the Units within the Property (i.e., in-
cluding boﬁh the newly added Units and the previously
covered Units). Upon recordation by the Corporation of
such Supplomental Declaration, the annexation of such addi-

tional land to the Property shall be automatically effective.

ARTICLE 111
THE PROPERTY

Section 3,1. Number of Units, ‘At the time of recordation

of this Declaration the Property consists solely of Hilton
Casitas, 'according to the Plat thereof in Book &7 of

" Maps, page ¢ , including the twenty-nine (29) Units

to be located thereon. (It is understood that the Property
and total number of Units may be increased in accordance
with the Corporation's right to annex additional lands as

set forth in 'Article I1). Units are more specifically
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f described in Section 3.4 hereof, and are located in the spaces
set fqrth on the Plat of Hilton Casitas and the Prpfile'Eleva-
; tion Schedule thereon. |
é% Section 3.2. Location: The location of- the Building (and
£ - .each of the individual buildings which in the aggregate com-
Zﬁ prise the Building) and Units and the description of the land

utilized for each of them is set forth on the recorded Plat.
Section 3.3. Cubic Content Space of Bﬁilding: The cubic
content space of the Building shall consisi of and be mea-
suiéd by the entire space between the following boundaries:
Horizontal Boundaries
The ufper boundafy shall be the plane of the
top elevations of each of the individual buildings
as shown on the Profile Elevation Schedule, and the
lower boundary shall be the top of the concrete
. slab of each of the individual buildings as shown
on- the Plat and Profile Elovation Scheduie.

Yertical Boundaries

The vertical boundaries shall be the exterior
of the outside walls of each of the individual

buildings, as shown on the Plat and Profile Eleva-
tion Schedule.
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Section 3.4. Cubic Content Space of Unit: The .cubic content
space of each Unit located withln the Building shall consist
of and be measured by the entire space between the following
boundaries: _
Horizontal Boundaries
The upper boundgry shall be the plane of the
top elevation'og the individual building in which

the Unit is located,  as shown on the Profile Eleva-
tion Schedule, and the lower boundary shall be the
~ top of the concrete slab of the individual build-

ing as shown on the Plat and Profile Elevation
Schedule,

Yertical Boundaries
The vertical boﬁidaries shall be the exterior

of the cutside walls, and the interior surface of

any walls separating Units in an individual build-

ing, the lines of which are shown on the Plat and

- Profile Elevation Schedule.

Section 3.5. General Common Elements: The General Common
Elements consist of Tracts 1 to 29 inclusive, the concrete
foundation and concrete slab of the Building and patio slabs,
and Tracts A through G and the improvements, landscapxng and

other amenities located on Tracts A through G.

.
‘v,

LRy,
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Section 3.6. Fractional Ownership: (a) The fractiqnal inter-

est which Each Unii bears to ?hp Property, subject to the provi-
sions set forth in Article II Tegarding the annexation of addi-
tionél'lﬁnd, is one twenty-ninth (1/29). The sum of all such

" fractional interests in the Property'is one. '(P] The frac-
tional intarest in any Linited Common Elements (as defined in
Sections 1.7 and 20.1) shall be an undivided one-half w;ih
respect to each of the adjdining_ﬂni;s.

Section 3.7. Ownership of Common Elements: Each Owner of a

Unit shall have a sublessehold of the space in which the Unit
is sitvated, together with an undivided subleasehold interest
in and to the Gemeral Common Elements in the Propefty in the
fracéional propoftion specified in Section 3.6, subject to

the adjustments contemplated ih Article 1I.

ARTICLE 1V
EASEMENTS
Section 4.1. In Pavor of Individual Owners: There is hereby

reserved and created an essement in favor of each Casita Owner
upon, 2¢ross, over and under the numbered tract (which is part
of the General Common‘zlements) on which each suéh Owner's Unit
is situated for such Ouner's exclusive use and occupancy of
said numbered tract. It is further declared and agreed that
any improvements, structures, landscaping or other items (ex-

cept those defined as General Common Elements in Section 3.5)
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constructed, erected or placed upon, acrdss, over or under
each such numbered tract shall be deemed to be owned
solely by the Owmer of the Unit.on such tract, and no other
Owner shall have amy right, title or interest therein.

Section 4.2. In Favor of the Corporation, Its Agents, Con-
trattors and Employees: There is hereby reserved and created

a blanket easement-in £avor:o£ the Corporation, its agents,
contractors and employees, upon, across, over and under all

of tﬁe Property for all reasonablé acts necessary to be under-
taken by the Corporation, its agents, contractors and employees
in constructinglthe ﬁnits and other iﬁpro&ements nn.the Property.

Section 4.3. In Favor of Public Utilities and the Council,

Its Agents, Contractors and Employeces: There is hereby re-
served and created a blanket easement in favor of public

utilities and the Council, its agents, contractors and em-

ployees, upon, across, over and under all of the General

' Common Elements within the Property, for ingress, egress,

installation; replacing, repairing ang maintaining (1) all-
ﬁtilit;es, including but not limited to.water, gas, telephones
and electricity, (2) 511 sewer facilities, (3) a master tele-
vision antemna system, (4) any air conditioning and heating
conduits, lineg and ducts (except the numbered tracts and
improvements thereon), and (5) all other facilities, equip-
ment and structures which are located on such General Com--

mon Elements (except the numbered tracts and improvements

-11:
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A

thereon) for the general uﬁe.and benefit of the Qumers.
- By virtue of this easement, it shall be expressly permis-
o sible for the utility companies or any other-enfities
Z furnishing any of the afof@#aid services to erect and
%i. - maintain the necessary poles, lines, conduits and ducts
;ﬁ and other'necessary equipment on such General Common

"Elements and'€6wif£ix and maintain the same on, above,
‘== across and under -such General Common Elements, whether
the same are-now.o: hereafter erected and existing, in-
" , éluding replacement§ thereof, The foregoing easement
' is not. intended to permit the interference with the

Owner's use and enjoyment of any numbered tract or the
ﬁnit or ther improvements therson. Notwithstanding’
anything to the contrary iﬂ_this Section 4.3, all such
- installetions, altdrations, additions, replaceﬁents and
- - naintenance in, upon, under or over such General Common
Elements shall be subject to the provisions of Article.

. V. This easement shall in no way affect any other re-

corded easements on the Property.

-

Section 4,4, ﬁncroachmnnts: Each . numbered tract and the

Unit thereon, and the General Common Eiements shall be sub-
ject to an easement for encroachments (in favor of adjacent
Owners or the Council, whichever is appropriate) crecated by

. construction, fireplaces and chimneys, exterior decorative

: . - z%‘
Hr § \
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walls aﬁd str;ctufes, settling and overhangs and the like,

as designed, constructed or permitted by the Corporation.

An easement in favor of the sams persons (and including the

‘ péents;-contractors or employees of the Council, when the

easement is in favor of the Councilj exists for purposes of

. repair and maintenance of any such encroaching construction.

In the event any Unit or other structure is partially or
totall* destroyed, and then rebuilt, minor e;croachnents due
to construction (as described sbove) shall be permitted, and
a valid easement in favor of the Owners or the Council, its
agents, contractors and employees for said encroachments, and

the repair and maintenance of such encroaching const;uction,

shall exist.

ARTICLE V
ARCHITECTURAL CONTROL

Section §.1. 'Submlséion of Plans for Construction: Except

as hereinbelow set forth, no building, Unit, fence, wall,
antenna, tower or structure of any kind or character shall
be commenced, erected, placed or maintained on the Property
unless and until Plans and specifications (including but nbt

limited to grading and landscape plans) showing the location

kind, material, approximate cost, area, height, color, shape

and design thereof first shall have been submztted to and

approved by the Corporation, and a copy thereof as finally

& 13-
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approved is lodged permanently ﬁith the Corporation. Failure
of the Corporation to réje;t in writing said plans and speci-
fications within thirty (30) days from the date the same were
subnitted_sha;l constitute approval of said plans and speci-
fications, provided the building, Unit or other structure to
be built or placed on the Property shall be governed by all

of the Restrictions in the Declaration and that each such
building, Unit or other structure shall be in harmony with
exiéting buildiﬁgsa Units and structures within the Property.
The Corporation shall have the right'to deny or refuse approval
of any plans or specifications which, in its opinion, are not
suitable or desirable for aesthetic or any other reasons. In
this regard the borporation shall have the right to take into
consideration zll matters mentioned zbove (i.e., location, kind,
material, etc.), as well as the effect any proposed building,
Unit or structure mﬁy have upon the site where it is proposed
to be constructed or placed, and the suitability of the same
with respect to the surrounding area and the effect thereof
(including but not limited to harmony of external design and
location) upon adjacent areas and Casitas as a whole. The
restrictions and conditions sgt forth in this Section'shall

not be applicable to the Corforation or to any original con-
struction orllandscaping undeftaken bﬁ the Corporation within

the Property. The restrictions and conditions set forth in

@5 ) -14-
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v .
B this Section 5.1 shall be applicable to the Council and to
-: all Casita Owmers, ' .
f;f Section 5.2. ,Instana‘uons', Alterations, Additions, Replace-
f .ments and Maintemance: All exterior additions, changes ,. al-
& terations or redecorations (including but not limited to
-’T painting of exterior surfaces and ail such activities by
. utility coﬁpanies or. any other entities furnishing services
to the Property) of any building, Unit, fence, wall, land-
. scaping., antenna, tower or structure of any kind or char-
’ acter on the P.r.oporty shall be subject to the prior approval
of the Corporation under the same conditions set forth in
Section 5.1 above‘;.
ARTICLE VI
e . COUNCIL OF CO-OWNERS
- - "Section 6.1. Function: Unless otherwise specifically pro-

vided in this néc1ara:ion, the function of the Council shall
be linited to the maintenance, repair, management, operation
and administration of the General Common Elements pursuant to
the provisions of this Declaration. For the purposes of this
Article VI, 'énd particularly but not necessarily limited to

"Section 6.8 hereof, the term "General Common Elements" shall
include only Tracts A through G and the improvements, land-

scaping and other amenities'thereon, and the front yards of
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Tracts 1 through 29 (any side and rear yards and the con-
crete foundations, building slabs and patio slabs on the num-

bered tracts a}e eicluaed).

Section 6.2. Hembership:_ Membership in the Council shall '
consist of all the Casita 6wners. The Corporation shall be
deémed the Ouner of each Casita until each such Casita is
s0ld (i.e., the Unit is sold and the space occupied by such
Unit is subleased). ‘Any persom, upon acquiring and record-
ing a Sublease, and Deed for the Unit, and/of other. instru-
ment-establishing title to a Casita, shall be the Owner of
such Casita and shall automatically become a member of the
Council and shall remain 2 member thereof until such time

as his ownersﬁip of such Casita ceases for any reason, at

which time his membership in the Council shall aytomatically

Cease.

Section 6.3. Additional Provisions: Membership in the Council
shall be subject to all of the provisions of this Declaration

and the Council's Bylaws, as the same may be amended from time

to time.

Section 6.4. Yoting: Each Owner of a Casita.shall have one

vote. In the event any Casita is owned by two or more personms,
whether by joint tenancy, tenancy in common, community prop-

erty, or otherwise, the membership as to such Casita shall be

4§§§ . .
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joxnt and a single membership for such Casita shall be in the
names of all, and they shall designate to the Council, 1n
writing, one of their aumber who' shall hold the membersh;p
and ‘have the power to vote said membership, and, in the
abscnce of such designation and until such designation is
nmade, the Board at any, time, or- from time to time, shall

make such designation.

Section 6.5. Suspension of Voting Rights: In the event any
Owner shall be in arrears in the payment of any amount due
under any of the provisions in this Deiiaration or any amount
legally imposed by the Council upon the Ouwners for a period

of fifteen (15) .days, or shall be in default in the performance
of ;ny of the terms of this Declaration for a peried of £ifteen
(15) days, said Owner's Tight to vote as 2 member of the Coun-
cil shall be suspended and shall remain suspended until all
payments are brought current and all defaults cured.

Section 6.6. Council's Rights and Powers as Set Forth in

Bylaws: In addition to the rights and powers of the Council
set forth in this Declaration, the Council shall have such.
rights and powers as are set forth in its Bylaws and any Arti-
cles of Incorporation which may be adopted. Such rights and
powers may encompaés any and all things which 2 natural person

could do or vhich now or hereafte} may be authorized by law,

«17-
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provided such Bylaws (and/or Articles) are not incomsistent
with the provisions of this‘DEclaration and are necessary,
desirable or convenient for effectuating the purposes set
forth in this Deq;ar;tiont A copy of. the Bylaws of the
Council (and Articles of Incorporation, if the Couneil is‘
incorporated) sﬁall be available for inspection at the
office of the cOuﬂcii dﬁring reasonable business hours.

Section 6.7. Counecil's and Corpoeration's Rights of Enforce-

ment:. The Council (as the agent and'repreéentatiVe of the
Casita Owners) and the Corporation, or either of them, shall
have the right to enforce the Rgstriciions set forth in

this Declaration.

Section 6.8. Operation and Maintenance of the General Common

Elements: Operation and maintenance, includipg'but not limited
to repair, repiacement, and restoration of the‘G;neral Common
Elements, and any sdditions and alterations thereto, shall be
the responsibility and expense of the Council, and shall be

in accordance with the provisions of the Horizontal Property
Regime Act, this Declaration and the Articles of Incorporation
(if ‘any), Bylaws, and rules and regulations of the Council.

Specifically, but without limitation, the Council or its
agents shall:

‘% -18-
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(1) Keep all General Common Elements within
the Propert& in a neat, élean and sanitary condition
and observe and perform all laws, ordinances, rules °
and regulations now or hereafter made bY any govern-
mental authority for the time being applicable to
the Property or the usé theréof.

(2) -Restore. rebuild and repair the General
Common Elements aﬁd all defects therein, and preserve
and maintain said General Common Elements in good and
;ttractive condition. .

(3) Provide for the inmstallation and mainten-
ance of a security system or systems, in a form ap;
proved and desired by the Council, which system may

(but need not) include a gate to the Property and/or

a_ guardhouse.

Section 6.9. Construction of Additional General Common Ele-

ments: 'Upon the affirmative votc of 75% or more of the Owners,
the Council may erect and construct on the Géﬁe;al Common Ele-
ments of the Property, subject to the architectural control
provisions of Article V hereof, such additional buildings and
structures as are desired and contemplated by the Council.

Section 6.10. Surety.Bond: .Before commencing or permitting

any rebuilding, restoration or repairs of existing General

3



SRR AL <A

e

and pefore

Common Elements,

- con.'-trnction of nevw General C
jth the C.orporati

_ : ghall obtaif and dep

b bond _or.
ration and
jpterests may appedT,

- pated cost of jon snd with
authori.zed to do

gion of such constTV
jalmen's 1ienss
jng 8TTARE

and mateT
or otheT guarantee

Corporation r

néutuany satd

nay gppear;

without 1imitat10n. the

All s
jncluding put no

.. their respective gnterests

cies to include,

(1) Casualty-
propeIty,

t 1imited

' . ments uPOR the

-20-

-

- ¢

e m;{,xfm %



0e: 8448 1,815

— T '.to the Units, shall be insured in an amouﬁt equal

y . to_the maximun in;urable replacement value, exclud-
ipg foundation and excavation costs, ss determined
Egs' ' annuzlly by'the-CounciI with the approval and con-
E?ﬁ currence of the insurer or insurers. Such cover-
= ' | age shall afford protection against (i) loss or

i . damage by fire and other hazards covered by a stan-
-ii dard fbrn of extended coverage endorsement and (ii)
:ﬂ; . Such other risks as from time to time shall be
Customarily covered with respect to buiidings and
Properties similar in construction, location znd

use as those on the Property, including, but with-
out limitation, vandalism and malicious mischief

coverages.

{2) Public Liability. Publ;c lzabilxty and
Py Property damage in such amounts and with such cover-

ages as shall be determined by the Council.

(3) Workmen's Compensation. Such workmen's

compensation insurance.as néy be ﬁecessary.

(4) Other Insurance. Such other insurance as
the Council shall from time to time determine to be
desirable. '

Secti;n.7.z. Premiums: Premiums on all insurance policies

purchased by the Council shall be paid in accoxdance with

e 55 " «21-
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the provisions set forth in Section 8.3 herein. Any Casita
Owner may obtsin, at his own expense, such additional insur-

ance coverage as he may deem necessary or appropriate.

ARTICLE VIII
COMMON EXPENSES

" Section 8.1. Personal Obligation: All charges, costs and

expenses whatsoever incurred by the Council for or im com-
nectipn with the administration of the Property, including
but not limited to operation of the Property and mainte- -
nancé, repair, replacement and Testoration of the General
Common Elements, any additions and alterations thereto, all
labor, services, materials, supplies and equipment therefor,
and all liability whatsoever for loss or damage arising out
of or in commection with the General Common Elements or any
accident or fire on the General Common Elements ox any
nuisance thereon shall constitute.common expenses of the
Property. The Casita Owners shall be personally and sever-
ally liable for their respectivé proportionate shares (as
deternined in accordance with Section 3.6 hereof) of the
common expenses.

Section 8.2. Establishment and Basis of Common Expenses:

The Owner of each Casita, for himself, his heirs, executors,

%

-22-
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administrators, successors and assigns covenants and agrees
that each Casita shall be subject to an annual assessment

in én amount to be determined by the Council, which shall be

such Casita’s pro rata share (as determined in Section 3.6

. hereof) of the Following aggregate costs:

€1) The actual cost to the Council of all
taxes, insurance, repairs, maintenance; hinagement
and related charges and expenses necessary to carry
out the purposes of the Council as sst forth in
this Declaration, the Bylaws, and any Articles of

" Incorporation.

(2) Such sum as the Council shall determine
to be fair and pruéent for the establishment and
maintenance of a reserve for repair, maintenance,
taxes, insurance, manpgémsnt and administr;tive
costs and other charges as specified herein.

(3) The actual cost to the Council of all
expenses and related charges necessary to carry out
any construction of additional ﬁuildipgs and struc-
tures pursuant to Section 6.9 herein.

The pro rata share of the aanuzl common expenses chargeable
to each Casita shall be collectéd by the Council at monthly, —=
semi-annual or such other regular intervals (but not less

than once a year) as may be fixed by the Council.
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" Section 8.3. Insurance Premitins and Expenses:

': (a) Except only as provided in Section 8.3(b) .

' herein, 21l charges, costs and expenses whatsoever
o o : incn;red by ﬁhé Council for or in connection with
. the purchase of all insurance policies provided for
oy in Section 7.1 herein shall constitute common ex-
i . penses of the Property (as provided in Section 8.1
herein) to be callected by the Council from each
Casita Owner in the manner provided for in Section
8.2 heréin.

(b) Notwithstanding any other provision in
this Declaration, the.Council shall have the author-
ity to allocate such expenscs attributaﬂle to the
cost of insurance among the Owners on such other

basis that the Council determines will result in

_ fair and equitable treatment of the Owners. Any
i such allocation of insurance costs (which alloéation
nay be unequal among the Owners) shall b; computed
solely by the Council, and the Council may rely upon
the insurable values established by the insurer in
making its determination for equitable allocation
* among 511 the Owners. )

(e} If the Council shall be unable to make a

determination as contemplated in Section 8.3(b)

1 : -24-
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h@rein,'then the expenses attributable to the cost
of insurance shall be allocated by the Council among
the Owners in the manner provided in Section 8.2

herein.

Section 3.4. Refund Obligation: The Council shall not be -

. obligated to spend in .any:year all the assessments received

by it in such year, and may carry forward as surplus any
balances remaining. Nor shall the Council be obligated to

apply any such surpluses to the reduction of the amount of

the annual assessmeat in the succeeding year, but may carry

forvard from year to year such surplus as the Council in its
discretion may determine to be desirable for the greater
financiai security of the Council and the effectuation of
its purposes.

Section 8.5. Waiver of Use: No Owner may exempt himself

from liability for his contribution toward the common ex-
penses, or except himself from membership in the Council, by
waiver or sbandonment of the use or enjoyment of any of the

General Common Elements or his Unit.

ARTICLE IX
COMMON EXPENSES CONSTITUTE LIEN

Section 9.1. Creation of Lien: All sums assessed by the

Council and all expenses incurred in enforcing the collection

At

i e & e b - e
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o of such sums as set forth in Section 11.3 herein shall be a
‘ charge on the land and shall be a continuing lien (herein-

after called the npdsessment Lien™) upon the Casita against

which such assessment is made. Such Assessment Lien on the
Casita Shall be a lien prior to all other liens except (1)

‘ liens for taxes and assessments lawfully imposed by govern-
mental authority against such Casita, and (2) liens of moTt-

~ gages (or deeds of trust) of bona fide lending institutions

against such Casita.

Section 8.2 9 2. Enforcement of Paxmeﬂt of Commion Eggenses.
1f any Owner falls to pay any sums gssessed by the Council
against his Casita, the Council may enforce payment by
taking either or both of the following actioms, concurrently
or separately (and by exercising either of the remedies here-
inbelow seé forth, the Council does not prejuaiée or waive
its right to exercise the other remedy):
(a)' Bring an action at law against the Owner
for a money-judgment for his share of the common
expenses,
(b) Foreclose the Assessment Lien against the
Casite in accordance with the then prevailing Arizona
jaw relating to the foreclosure of realty mortgages

(including any right to recover any deficiency); the

26~
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‘Commcil shall hafe the power tp bid on the Casita at
the foreclosure sale'énd to'atquire, hold; lease,
mortgage, sell of convey the same; and the Cpsita may
be redeemed after foreclosure sale as pr&vided by law.
Anythihg hereinabove to tpe contrary notwithstanding,
the remedies above set forth for the Council are not
excius@ve, and the Council may take any and all other

remedies available to it at law or in equity.

ARTICLE X

LIABILITY FOR ASSESSMENTS AND
COMMON. EXPENSES AFTER CONVEYANCE

Section 10.1. Voluntary Conveiance: “In a voluntary convey-
ance and/or assignment, the grantee (and éssigneé of a sub-
lessee's interest) of-a Casite shall be jointly and severally
liable with the grantor (and assigner of a subla;see's inter-
est) for all unpaid assessments and common expenses against

the grantor for the grantor's share of such assessments and

_ expenses- up to the time of the grant, conveyance and/or assign-

ment.. Such liabiiity of the grantee shall be without preju-
dice to his right to recover from the grantor the amounts paid
by thé grantee therefor. However, any such grantee shall be
entitled to a statement from the -Council setting forth the
amount of unpaid assessments against the grantor and sﬁch

grantee shall not be liable for, nor shall the Casita conveyed

-27:
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be subject to a lien. for, any-uﬁpaid assessments against the
grantor in excess of the amount herein set forth.

Section 10.2. Foreclogure: Where the mortgagee of a mort-

gage of record, beneficiary under a deed of trust, or other
purchaser of any Casita sobtains tztle to such Casita as 2
result of foreclosure, such acquirer of title, his successors
and assigns, shall not be lisble for the .share of the common

expenses and.asscssments by the Council chargeable to such

.Casita ‘which became due prior to the acqu1sxtxon of title

to sng_pas;tg,by such agquirer. Such unpaid shares of
common expenses and assessments shall be deemed to be com-
mon eipenses collectible from all of the Casita Owners
including such acquirer, his successoTrs and assigns. The
acquircr shall be liable, however, for the share of the
COmmon expenses and assessments charged by the Counc11 to
such Casita which become due after the acquisition of title

to such Casita by such acquirer.

ARTICLE XI

COMPLIANCE WITH DECLARATION,
BYLANS AND DECISIONS

Section 11.1. omnliance: All Casita Owners, their tenants,
families, servants and guests. or any other person who may
in any manner use the Property or any part thereof, shall be

bound by and comply strictly with the provisions of this

) @‘ -28-
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Doclaration, the Bylaws and any Articles of Incorporation of
the Council, and all sgreements, decisions, determinations,

Tules and regulations of the Council, as lawfully made or

. amended from timo to time. Failure to comply with any of the

same shall be grounds for an action for damages or injunctive
relicf, or both, end to the extent the ssme constitute a first
and prior lien (except as provided in Section 9.1) on the
1nterest of such Owner in the Casita and should any obligation
of an, Owner not be paid or parformed when due, such lien shall
be ;ubjcct to foreclosure as provided in Section 9.2.

Section 11.2. Maintenance of Legal Action: 'All actions requir-

ing such compliance shall be maintained by the Council, or if it

fails to act or perform its obligations within fifteen (15) days

" after written notice from the Corporaiion to the Council, then

the Corporation may maintain any such‘action, or; in a proper
case, an aggrieved Casita Owner may maintain an action.

Section 11.3. Expenses of Enforcement: Any Owner against whom
the Council takes any enforcement action shall pay to the Coun-
cil (regar&le;s of whether suit is brought) promptly on demand
all costs and expenses (including reasonable aFtorneys‘ fees) in-
curre& by or on behalf of the Council in collecting any de}in- T
quent assessments against'such Casita, foreclosing its Assessment

Lien therefor or enforcing any provisions of this Declaration, or

i‘\ =29~
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: Bylaws of thelConncil. or enforcing any agreements, decisions,
détarminations. rules or regulations.against amy such Owner or any
occupant of such Casit;. 1f for eny reason the Council is unable

to collect any or all of such costs and expenses incurred in any

o enforcement action against an Owner, such costs and expenses shall
— : be divided among all the Casita Owners, who shall pay such costs

and'expenses in proportion to their fractional ownership in the
Property as set forth ii Section 3.6. In the event the Corporation
takes any enforcement action'against an Owner, the Corporation
shall be entitled to collect from the Owner the same costs and

expenses as are permitted to be collected by the Council pur;

suant to this Section. -

ARTICLE XII
PROPERTY RIGHTS .

Section 12.1. Owners' Easements of Enjoymeant: Every Owner shail
. havé a right and easement of enjoymexnt in and to the General
) Common Elements (which in this Article exclude the numbered
tracts), and such easement shall be appurtenant to and shall .
pass. with the title to each and every Casita., Such right and
easement of enjoyment shall be subject to reasonable rules and

fegulations as from time to time are promulgated by the Council

which rules and regulations may include but shall not be limited
to:

, b;%’ -30-
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(a) T@e right of the Council to'linié the
gunber of guests-of Owners using or enjoying any
rgcréationﬁl facilities on the General Common
Elements;
(b} The right'of the Council to contrel and
regulate use: of any private -roadways and/or park-
ing areas included in the General Common Elements;
and . '
(e) 'Tﬂe right of the Council to_regqlate
and change the type, nature and extent (including
-tﬁe hours) of use of the General Common Elements.
It is understood that each Uwner also has an easement for the
exclusive use of the numbered tract on which his Unit is lo-
cated, and that such easement is and shall be appurtenant to
and shall pass with the title to eaéh such Casit;.
Section 12.2. Delegation of Use: Subject to the Bylaws and

a .
rules and regulations of the Council, any Owner may delegate
his right of enjoyment to the General Common Elements to

members of his family, his tenants or other persons who reside
in his Unit.
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Tl . . ARTIGLE XIII
S ' USE RESTRICTIONS
Section 13.1. Residential Use: All of the Casitas in the -

= Property shall be known and described as, and limited im use

2;; to, residential use; provided, however, that nothing herein

- shall prevent such Casitas, or any part Or parts thereof, from

'?7 being rented. ]
Section 13.2. Construction: All buildipgs, Units and other
structures on the Property shall'be of new construction (and

) then only as may b; acceptable to the Cu;poratiog pursuaht

o to Article V hereof). No buil&ings, Units or structures shall
be moved from ani other location onto the Property, nor shall
any buildings, Units or structures be removed from the Property.
Section 13.3. Temporary Strugtures: No structures of a teﬁ-
borary character (except a temporary constructioﬁ shed gndlor

fi; sales office, acceptable to the'Corpcragion, used for the

¥
original construction and sale of Casitas on the Property)

shall be permitted on the Property, snd no trailers, tents,
shacks or barns shall be permitted on the Property either
témporarily or permanently.

Section 13.4. Business or Offensive Ictivitiesz No noxious
or offensive activity may be carried on or permitted on any

pert of the Property, mor shall anything be done thereon

T
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thch may be or become an annSyancq or nuisance to the neigh-
borhood; nor shall eny part of the Property be used by an
Owner for business (except for rental of his Casita), pro--
féssional, commercial, rest home (including but not limited

to care or treatment of the physically oT mentally sick or
disabled), religious or insti;utional purposes. This Section
does not apply to the construction or business activities of
the Corporation, or the activitieg.of the Council in further-
ance of its powers snd purposes as s;t forth in this Declara-
tion.

Section 13.5. Animals; Pe;s: Only commonly accepted house-
hold ﬁets may be kept in the.Units. provided that such con-
monly accepted household pets are not Xept, bred or maintained
for ahy conmercial purposes. .No other animals, fish or birds
of any kind shall be raised, bred, or kept on any part of the
Property.

Section 13.6. Trash; Unsightly Items: All clothes lines,
garbage cans, equipment, seiv;ce areas, woodpiles, storage
#iles and §iorage areas shail be kep; screened by adequate
planting.or fencing so as to conceal them from view of neigh-
boring Casitas, property and streets. A1l rubbish, trash, or

garbage shall be removed from the Property and shall not be -

- & ’ =33~
\ )



okt 9448 1828

burned on, or allowed to accumulate on, the Property. No

:: o incinerators, except those apprﬁvéd in writing by the Cor-
g% poration, shall be permitted on the Property.
:;;‘ Section 13.7. Trucks, Boats, Cycles, Campers: Except for
%%a trucks or vans belonging to persons doing work on the Prop-
B erty during daylight hours (or at other times during emer-
;: ‘ gencies), cars, statioq wagons, trucks, buses, vans, trailers,
?zz boats, cycles, antique cars, campers, and similar type vehi--
fi cles or equipment shall be kept or parked only in parking
- areas designated by the Corporation for such yehicles or
J:§ . equipment, unless specific written approval is first obtained
ij from the Corporation with respect to.some other place and/or
'§ manner of keeping or parking such vehicles or equipment. If
if% the Corporation or Council dgtermines that a vehicle (isclud-
L ing but not limited to a motorbike or motorcyclei'is creating
loud or annoying noises by virtue of its operation within the
:ﬁ;_ ‘ Property, such determination shall be conclusive evidence
- that such operation of the vehicle is a nuisance to the neigh;
borhood and such operation shall, upon notice by the Corpora-
tion or Council to the owner or operator thereof, be prohibited
. within the Property. -

Section 13.8. Signs: 'No sign (other than an address sign) of

any nature whatsoever shall be ﬁermitted on any building, Unit

-34r
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' ‘or the General Common Elamexits; unless specific written ap-

proval for a particular sign is first obtained from the
Corporation. .

Section 13.9, Anténnas: Except as otherwise expressly ap-

proved in'writing by the .CQ:.-poration, all radio, television

snd other antennas of every kind or mature shall be placed

-and maintained upon the Property (or the improvements located

therecn) so that no portion thereof shall be visible from
the neighboring property or the streets. '
Section 13.10. Renting: Bach Casita, or any portion or

portions thereof, may be rented.

"Section 13.11. Other Unlawful Use: No activity or use of

any part of the Property shall i:e undertaken or permitted
by an Owner which will increase the rate of insurance upon

the Property.

.Section 13,12, Rebullding or Restoration: If any Unit is

damaged ot destroyeﬁ, the Owner of such Unit shall forthwith
proceed to rebuild, répair or restore the same, or csuse the
same to be rebuilt, repaired or restored, to as good a condi-’

tion as formerly. If the Owner fails to rebuild, repair or

- restorc his Unit promptly, then the Corporation and/or the

Council shall have the ;-ight to do so pursuant to all of

the tetms and conditions set forth in Article XXII horeof.,

A -35=
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ARTICLE XIV
PARTITION

Section 14.1. Partition Disallowed: No right shall exist

to i:artition or divide any part.of the Property except as

provided in the Horizontal Property Regime Act.

ARTICLE XV .
RESTRAINT UPON ASSIGNMENT OF SHARES IN ASSETS
Section 15.1. Separate Assignment prohibited: The share
of a Casita OQwner in the funds and assets of the council can-
not be assigned, hypothecated oT transferred in any manneT

except as an appurtenance to his Casita.

ARTICLE XVI

CONVEYANCES SUBJECT TO A RIGHT OF FIRST REFUSAL
Section 16.1. Comoration's and Coumcil's Rights: The sale,
lease, transfer oT assignment of 8 Casita by the Owner shall
be subject to 2 right of first refusa. in the Corporation,
and if the Corporation fails to exercise such right, the;x
the Counc_il shall have the Tight to exercise such right of
first refusal, all as more specifically set forth in tl;e _
Bylaws. Such right of first refusal shall be exercised
(if at all) pursuant to procedures established by the Coun-
eil in its Bylaws. L
Section 16.2, Mortgages Not Affected by Right of First

Refusal: In the event of any default on the part of any

.é?% : -36-
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_ Casita Owner under any first mortgage held by an institutional

lender, which entitled the holder thereof to forclose the same,

'any sale under such foreclbsure. including delivery of a deed

to the f£irst mortgegee in lieu of such foreclosure, shall be
made free aﬁd clear of the provisions of Section 16.1, and the
purchaser (or grantee under. such deed in lieu of foreclosure)
of such Casita shall be thereupon and thereafter subject to
the provisions of this Declaration. If the purchaser follow-
ing such foreclosure sale (or grantee under déed given in lieu
of such foreclosure) shall be the then holder of the first
mortgage, or its nomince, the said holder or nominee may there-
after sell and convey the Casita free and clear of the provi-
sions of Section 16.1, but its grantee shall thereupon and
thereafter be subject to all of the provisions thereof. The
forpgqing reforences to "mortgage" shall include. 2 deed of
trust, and references to "foreclosure sale™ shall, in the con-

text of a deed of trust, be deemed to refer to a sale by the

trustee .

ARTICLE XVII
MANAGER
Section 17.1. Employment: The Council may employ 2 responsi-
ble individual, corporatiom, partnership or other entity as
Manager Fd manage and control the General Common Elements, with

all the administrative functions and such other powers and
- . . =37
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duties and for such fees as the Council may establish, subject

to prior approval of an& such ‘management contract by a majority
of the Ouners.' No Manager shall be employed without prior writ-
ten consent of the Corporation. In any event, the Council may
grant to the Managef in any such contract, for such term as the
Council deems appropriate, all or any porti;n or portions éf
the rights,‘power;, duties and obiigations of the Council set
forth in this Declaration and/or the Bylaws. |

"ARTICLE XV1II
SUBSTITUTION OF CORPORATION IN PLACE OF COUNCIL

Section’ 18.1.  Procedure: In the event the Council at any

time shall fail to gerform the obligations set forth in this
Declaration, and such failure shall céntinue for fifteen (15)
days after iritfen notice thereof to the Council by the Cor-
poration, the Corporation, at its option, shall have the
right to.assume 2ll o6r aay éart of the rights, powers and
duties (including but not limited to levying the annual
assessment) given to the Council in this Deciaration. and if
the Corporation elects to assume 21l or any part of said
rights, powers and duties, the Council thereupon shall have
no further rights, powers and duties, except those thereafter
expressly released by the Corporation to the Council. The
Corporation shall have the right to either emﬁ;oy 2 Manéger
pursuant to Article XVII, or, at the Corporafion's sole dis-

cretion} assume all rights, powers and duties of the Council,

: & -38-
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chgrging the individual Owners 8 management fee equal to the
fee normally charged by a Manager. Should the Corporation
elect to exercise the rights, povwers and duties of the Council
without the employment of a Manager, the management fee

charged by the Corporation shall constitute part of the common .

"expenses of the Property.

. ARTICLE XIX
‘LIABILITY OF THE CORPORATION ,
Section 19.1. Limitation on Liability: The Corporation shall
be held harmless from all fines, suits, claims, demands and
actions of any kind or nature of anyone vhomsoever, by Teason
of ahy breach or violation of any law on the part of ény Owner,
or any agents, servants, employees Or tenants of. Owner.

The Corporation shall not be lisble for any theft,
vandalism, disturbance, riot, unauthorized entrahce or other
similar occurrence which may take place on or about the Prop-
erty. The Corporation in no cvent shall be liable for any
accident or injury (including death) to any person or damage
t0 property wh:ch shall occur in any manner whatsoever on or
about the Property or arise out of the conditlon. maintenance,
repair or use of the Property, except for any accxdent, in-
jury or damage resulting solely from acts of the Corporation,
its agents or employees. The Owners, through the Council, and
&S 2 Common expense, shall indemnify and hold the Corporation

harmless from and against any and all 1isbility, damages, suits

L IR
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and claims of every kind and nature R inclliding reasonable

attorneys'! fees, made or brought by or on behalf of any per-
son on account of any such accident, injury or damage not

1 s, ‘excepted as aforesaid, Bach Owner further waives any and

ail right or claim he or any pérsoﬁ claiming under him may

&
-

have against the Corpofatinn on account of any accident or
injury (including death) to any person or damage to Property

- which shall occur in any manner whatsoever on or about the

NS I TP \ ¥ AR
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Property or arise out of the condition, maintenance, Tepair,

cel !
-

cperation, control, regulation or use of the General Common

Ly

Elements within the Propertf (including without limitation
the roads within, adjacent to.or in the vicinity of tho Prop-
erty), except for any accident, injury or damage resulting

solely from the acts of the Corporation, its agents or em-

ployees, ;
ARTICLE- XX
PARTY WALLS
£ ~ Section 20.]. Controlling Law; Definitions: Bvery wall

o which is a Limited Common Element a.fxd constitutes a dividing

line botween separate Units shall constitute a “party wall."
The Owners shail bo subject to the limitations and restric-

tions set forth in this Article with respect to party walls.
With respect to each such wall, each of the adjoining Owners
shall have t_he. obligations and be.entitled ‘to the benefits '
of the provisions in this .Article.and, to the extent appli-

c¢able and nﬁt inconsistent herewith, the general _rule.s of

law regarding party wails.
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Section 20,2. Damage by One of the Adjoining Owners: 1f any

*party wall is'dampged or destroyed through the act or acts of

— . any one sdjoining Owner, or any of his guests, tenants, liceas~-
Q; '  ees, agénts. servants or members of his family (whether such

%ii ’ act is willful, negligent oF accidental), the Council shall

.,; ‘ -£orthwith.proceed t6 rebuild or repair the same to as good 2

-t

condition as forirerly and shall assess the cost therefor to
said adjoining Owner without cost to the other adjoining Owner.

Section 20.3. Danage by Some Other Cause: If any wall is

)

demaged or destroyed by some act or event other than that
produced by one of the adjoining Owners, his guests, agents,
tenants, licensees, servants, or members of his family (in-
¢luding ordinary wear ;nd tear and deterioration from lapse
of time), fhen fhe Council shall proceed forthwith to Tre-
build or repair the same to as;good condition as formerly,
o and shall assess both adjoining Owners equ#lly for the cost

= therefor.

Section 20.4. Alterations: Any Owner of a Unit who proposes,

at his own cost, to modify, rebuild, repair or make additions ’
in any way or manner to his own Unit which requires the exten-
gion, alteration or modification of any party wall, shall
£irst obtain the written consent of the Council and the ad-
joining Owner, in addition to meoting the requirements of

these Restrictions and of any applicable building codes oT

. similar ordinances.
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) Sbct:oﬁ 20.5. Arbitration: JIn the event of a dzsagreement

between Owners of adjoining Units with respect to the repa;r,

Teconstruction or maintenance of a party wall or with re-

spect to sharing the cost of repairing; rebuilding or main-

taining the same, then, upon the written request of either

of said Owners to the Council, the matter shall be submitted
' to the Council for arbitration under such rules as from time

to time may be adopted by the Council. If no such rules are
adopted for such purpose or the Council refuses to act, then
the matter shall be submitted to the Corporatxon.

Section 20.6. Council's Rights: Upon failure to forthw;th

institute rebuilding or repairing of such party wall as re-
quired under Section 20.2 and 20.3 (or as established by the
Council or Corporation under Section 20.5), and after giving
thirty (30) days’ notice to the Owners inyolved; the Council
shall have the right,rat its option, to rebuild or repair
such party wall and charge the respons;ble Owner or Owners
therefor. Said charge shall be the personal obligation of
the responsible Owner oy Owners, shall be secured by the
Assessment Lien against such responsiblé_0wner's or Owners'
.Casitas, and shall be collected pursuant to the provisions
of Section 9.2. |

Section 20.7. Private Agreements: No private agreement of

any adjoining Owners shall modify or abrogate any of these

Aﬁ%?
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partj wall restrictions or the obligatioms, fights, duties

and linitations set -forth in this Article upon the individual

‘Casita Owners.

ARTICLE XXI
TAXES AND UTILITY CHARGES
Secticn 21.1. Responsibility of Ownmers: Each Owner shall

pay all real estate taxes, charges and assessments against
his Casita and/or Unit, asnd shall pay all charges for water,
electricity, tclephone and other utiiities, and for sewer
serQices, used or consumed in his Unit when the same become
due and payable. Owner also Qhall pay for any installation
of such utilities if iﬁsta;led during his term of ownership
of such Unit.
ARTICLE XX11

_ RESTORATION OF OWNER'S UNIT .
Section 22.1. Individual Assessment: In the event the Owner
of a Unit fails to maintain the exterior of the Unit and other
improvements and the yard and landscaping on the numbered
tract on which his Unit is situated in an attractive, peat and
clean condition, and generaily in a manner satisfactory to the
Council and the Corporation (and each of them),. the Council
and/or the Corporation through their respective agents, em--

ployees and/or independent contractors shall have the right,
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and each Owner exprossly grants and assigns to the Council
and the Corporation (and each of them) the right (subject to

prior notice as hereinbelow set forfh)J to enter upon the land

upon which such Unit is situated and repair, maintain, rehabili-

tate and restore the yard, patio and exterior of the Unit gnd

any and all improvements and/or gther structures located

thereon to the condition deemed satisfactory to the Council

" and the CDrporation. The cost thereof (togethér with a

reasonable profit) shall be charged against and collected

- from the Owner of the Unit, the amount thereof to be paid

by the Owner within thirty (30) days from the date of the
invoice sent to the Owner, and said amount further shall be
secured by. and subject to all provisions regarding the
Assessment Lien as prov;ded in Article IX of thxs Declaration.

Section 22.2. Notice: Prior to exercising the aforesald

‘Tight of restoration, the Council shall give written notice

to the Owner of said Unit specifying the necessary repairs,
maintenance, iehabilitgtion or restdration to be undertaken,
and granting the Owner thirty. (30) days to accomplish the
same. If, ?t the end of said period, the work required to

be performed has not been compieted (or has been completed in
a manner unsatisfactory to the Counc;l or the cDrporation];'

then the Council and/or the Corporaticn shall have the right,

@ -44-
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- as above set forth, to make such repairs, maintenance, re-

" habilitation or restoration.

Nothing herein contained shall be const:ued_as _
granting to the Council or Corpbration any right to enter into

or inside of any Unit without the consent of the Owner thereof.

ARTICLE XXIII
" GENERAL PROVISIONS
Section 23.1. Binding Effect; Term: These Restrictions .shall

run with, bind and burden thevProperty, and said Restrictions

. shall be binding upon each Owner and his heirs, executors,

administrators, successors, assigns amd grantees, and all
other persons (including but not limited to mortgagees gnd
beneficiaiies under trust deeds, and their successors and
assigns) claiming an interest in and to the Property until
September 29, 2069.

Section 23.2. References to Declaration: All instruments of

conveyance, transfer or assignment of any interest of all oT
‘any part of the Property may contain the Restrictions herein
set forth by reference to this Declaration. However, the
Restrictions herein shall be binding upon all persons affected
Py the terms of ihis Declération. régardlessAof whethex any
reference is made to this instrument in the deed or other

instrument of conveyance.

@_‘ ) . -‘S‘
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Section 23.3. Amendment or Termination: These Restrictions
may be amended at any time durigg the term hereof by.record-
ing in the dffice of the County Recorder of Maricopa County, .
Arizona, an instrgmbnt in writing reciting said amendments
bearing the signed and acknowledged concurrence of the then
Owners of fifty-one percent (élt) of the Casitas within the
Property; provideé, however, no such written instrument Te-
citing said amendments Qhall be valid and effective during
the term hereof unless it bears the signed and acknowledged
concurrence of the Corporation.

These Restrictions may be terminatea under the same
conditions sbove set ferti except that the Owners of one
hundred percent (100%3) of the Casitas, and the Corporation,
must sign such instrument, and further provided that a public
authority has agfaed to accept a dedication of such General
Common Elements as are commonly maintained by a public authox-
ity or otherwise has agreed to maintain the same.

' In any event, this Declaration and the Restrictions
herein set forth shal}l, if nof earlier terminated pursuant to

the terms hereinabove, terminate at 11:59 p.m. September 29,

2069, and the Owners, by accepting a sublease or other trans-

fer, conveyance and/or assignment of their Casita, expressly

consent to the termination of the Horizontal Property Regimé

B
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and the withdrawasl of the Property from said Horizontal Prop-
erty Regime on said date. It is understood that any eacum-
brences or liens against all or any of the Casitas and/or
Units shall be deemed terminated or expired by operation of
}aﬂ, and of no further force and effect, as of 11:59 p.m.;
September 29, 2069, ‘

Section 23.4. Default Under Ground lease: In the event of

any default by the Corporation (as Lessee) under the Ground
Lease and such:defanlt is not cured as provided therein, the
Smalls che Ground Lessors) covenant and agree that (a) this
Declaration and the Restrictions herein set férth nevertheless
shall continue in full force and effect and shall not be ter-
minated except as set forth in Section 23.3, and (b) with
respect to each sublease of a Casita (between the Corpora-
tion, as sutlessor, and a Casita Owner, as sublessee), as

long as such sublease is not in default or othgrwise subject
to termination by the Corporation, then any suc@ sublessee's

tenancy shall not be disturbed (éxcept as provided in the

"sublease) and there shall be an attornment between such

sublessee and the Smalls (i,e., sny such sublease shall con-

tinue in effect as if the Spalls were the sublessor).

Section 23.5. Financing: The terms of all financing arrange-

ments relating to any Casita which contemplate or involve

/ E}i
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placihg any security interest,” lien or encumbrance on the
Smalls® or the Corporation's jnterests shall be subject to
ltha prior dﬁproval ef the Corporation, which approval shall
not be unreasonably withheld. Any such loan made with re-
spect to a Casita shall comply with the following require-
ments: (i) it shall be made by a reputable institutional
lender; f;i} the total principal amoupt thereof shall not
exceed seventy-five percent (75%) of the total estimated

cost of the improvements for the Casita as established by

the lending institution (vhich improvements include but

shall not necessarily be limited to the Unit, architectural

. and engineering costs and fees, offsite and onsite improve-

ments, and all subscquent alterations, repalrs and replace-
ments); (iii) the rate of interest thereon shall not exceed
ten percent (10%) per annum and the principal ém;unt thereof
shall be amortized in equal monthly installments over a period
of not in excess of thirty (30) yearé; and (iv) the security
%nstrumeni to be executed shall be in a form regular for such
an instrument and shall affect only the Corporation's and/or
Smalls' interest in Hilton Casitas (or the portion thereof
2llocable to the Casita)..ana shall in no wa& serve to make
the Corporation or the Smalls personally liahle for the pay-
ment of the loan thereby secured; and each such sccurity

instrument_shall provide that the holder thereof shall be

&% -43-
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entitled to notice of default under the Sublease covering
such Casita and shall be.give;.the Tight to cure any such
default within twenty (20) days from the time notice of de-‘
fault is given by the Corporation.

Section 23.6. Waiver or Abandonment: The waiver of, or
failure to enforce, any breach or violation of any Restric-
tion'hcrein contained shail not be decmed to be a waiver of

the right to enforce. or be deemed an abandonment of, such

* Restriction or any of the Restrictions; nor shall it be

deemed to be a waiver of the right to enforce any subsequent
breach or violation of such Restriction or any of the Restric-
tions. No Restriction containgd herein shall be deemed to
have been abandoncd or the right to enforce the same waived,

unless this Declaration is amended to delete such Restriction.

Section 23.7. Severability: Any dgtermination ﬁy any court
of competent jurisdiction that any provision of this Declara-
tion is invalid or unenforceable shall not affect the valid-
ity or enforceability of any of the other proQisions hereof.
Section 23.8. Construction: Except for judicial construc-
tion, the Corporation shall have thec exclusive right to con-

strue and interpret the provisions of this Declaration. In

* the sbsence of any adjudication to the contrary by 3 court of

competent jurisdiction, the Corporation's construction o¥

8§43
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interpretation of the pruvisions hereof .shall be final, con-
clusive and binding as to all persons and the Prqpefty.

Section 23.9. Rules and Regulations: The Council shall have

the right to adopt rules and regulations, and amend, cancel,
and adopt new rules and regulations from time to time with
Tespect to 2IX aspects cflthg Council's rights, activities
and duties, provided said rules and regulations aye not in-
consistent with the provisions of this Declaration or the -
Bylaws or Articles (if any) of the Council.

Section 23.10. Mergers: The ;ouncillshall have the power

and tigit to merge or consolidate with any other non-profit
corporation, council of co-owners, gssociation or other

entity (repardless of whether the rights, obligations and -
arca served by such other non-profit corporation, association
or other entity are lesser @han, the same as, or:greater than
those of the Council). Any such proposed merggr‘or'consoliag-
tion shall be effective only upon (i) an affirmative vote of
a majority of the votes cast at a meeting of the Owners held
for such purpose, and (ii) express written consent of “the

Corporation.

Section 23. 11. Corporation's Exclusive Rights: It is under-

stood that the Corporation (and not the Council) has and shall

Tetain all rights granted exclusively to the Corperation in
this Declaration.

& -50-
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Section 23.12+ chhhgd of Cifdumstiﬁcos: Eicept as otherwise

expressli provided in this Declarationm, no change of condi-
tions or circumstances shall operate to extinguish, terminate
or modify any of the provisions of this Declaration. )
Section 23.13. Gender and Number: Wherever the context of

this Declaration so requires, words used in the masculine

_gender shall include the feminine and neuter genders. Words

used in the neuter gender shall include the masculine and
feminine genders; words used in the singular shall include the
plural, and words in ghe plural shall include the singular.

Section 23.14. Captions and Titles: All captions, titles and
headings of the Articles and Sections in this Declaration are
for the purpose of reference and convenience only, and are not
to be deemed to limit, modify or otherwise affect any of the

provisions hereof, or to be used in determining the intent

hereof.

IN WITNESS. WHEREOF, this Declaration is signed ag of

the day, month and year first above written.

LINCSCOTT HOTEL CORPORATION

Koc
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IN THE OFFICE OF ADMINISTRATIVE HEARINGS

R.L. Whitmer,
Petitioner, No. 14F-H1415004-BFS
vs
Hilton Casitas Council of Co-Owners, ADMINISTRATIVE LAW JUDGE
DECISION
Respondent.

HEARING: December 23, 2014, at 8:00 a.m.

APPEARANCES: R. L. Whitmer (hereinafter “Mr. Whitmer” or “Petitioner”)
appeared on his own behalf. Hilton Casitas Council of Co-Owners (hereinafter “Hilton
Casitas” or “Respondent’) was represented by Robert Anderson, Esq.

ADMINISTRATIVE LAW JUDGE: M. Douglas

Evidence and testimony were presented and the following Findings of Fact,
Conclusions of Law, and Recommended Order are made:
FINDINGS OF FACT
Background and Procedure
1. The Department of Fire, Building and Life Safety (the “Department”) is authorized by
statute to receive Petitions for Hearings from members of homeowners’ associations
and from homeowners’ associations in Arizona.
2. Hilton Casitas is a homeowners’ association located in Scottsdale, Arizona.
3. Petitioner owns a percentage of a residence in and is a member of Hilton Casitas.
4. Petitioner filed a petition with the Department alleging that Hilton Casitas had
violated the provisions of A.R.S. § 33-1243(D). Petitioner specifically alleged as
follows:

Mrs. Karatz has ignored A.R.S. § 33-1243(D) in overspending
more than the budgeted legal expenses in 2013 and 2014. The
2013 budget for legal was $2,500 and 2014 was $1,000 for a total
of $3,500.00. Mrs. Karatz has misused her position as President

- to spend over $9,250 for legal expenses without proper
ratification.

Office of Administrative Hearings
1400 West Washington, Suite 101
Phoenix, Arizona 85007
(602) 542-9826
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5. Respondent's Answer to the Petition provided, in relevant part, as follows:

There has been no violation of A.R.S. § 33-1243.

The [Hilton Casitas] consists of twenty-nine (29) homes located

behind the Scottsdaie Hilton. In large part, the majority of the

maintenance and management of the Casitas is taken care of by

the hotel. The Association adopts its proposed budget at the ;

annual meetings and adopted a proposed budget for 2013 at the

annual meeting. The proposed budget was insufficient because

Mr. Whitmer has made multiple legal chalienges requiring the

Association’s counsel to respond.

TESTIMONY

Testimony of Michael Bengson
6. Michael Bengson (hereinafter “Mr. Bengson”) testified that he was elected to be a
member of the Board for Hilton Casitas in October 2014. Mr. Bengson stated that there
has been no Board meeting since October 15, 2014. Mr. Bengson testified that he
retained Respondent’s counsel, Robert Anderson, Esq., as a friend to help Hilton
Casitas out. Mr. Bengson stated that he wanted to resolve the chaos that Hilton
Casitas was currently involved in. Mr. Bengson testified that Hilton Casitas' prior
counsel had resigned and that he felt it was imperative for Hilton Casitas to have legal
representation at the hearing.
7. Mr. Bengson testified that he had been a member of the association since May
2011. Mr. Bengson stated that there had not been a meeting of the Board since his
election to the Board on October 15, 2014. Mr. Bengson testified that the Board was
aware of the budget problems and intended to meet soon to adopt an amended budget.
8. Mr. Bengson testified that the amended budget would ratify the increased legal
expenses incurred by Hilton Casitas. Mr. Bengson stated that he and the new Board
wanted to “get everything on the right track.”
Testimony of Esther Sue Karatz
9. Esther Sue Karatz (hereinafter “Mrs. Karatz”) testified that she had previously been
president of the Board for Hilton Casitas. Mrs. Karatz stated that Hilton Casitas’ prior
legal counsel was hired on January 31, 2013. Mrs. Karatz acknowledged that there
was no record of the Board's decision to retain legal counsel.

2
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10.Mrs. Karatz testified that Hilton Casitas had suffered a computer crash and that
there were no records for meetings or actions of the Board for Hilton Casitas after
January 10, 2013, and that there were no records regarding the retention of Hilton
Casitas' prior legal counsel. Mrs. Karatz said that the majority of the Board approved
the hiring of the prior legal counsel by “a telephone vote.”
11.Mrs. Karatz acknowledged that Hilton Casitas’ legal fees in 2014, substantially
exceeded the amount of money that had been budgeted for legal fees in 2014. Mrs.
Karatz testified that the increased legal expenses were incurred because Petitioner had
filed two or three law suits against Hilton Casitas and that the law suits necessitated
increased legal fees. Mrs. Karatz stated that the increased legal fees had not been
anticipated by Hilton Casitas. |

PROVISIONS OF LAW REFERENCED AT HEARING

1. A.R.S. § 33-1243(D) provides as follows:

Except as provided in the declaration, within thirty days after
adoption of any proposed budget for the condominium, the board
of directors shall provide a summary of the budget to a!l the unit
owners. Unless the board of directors is expressly authorized in
the declaration to adopt and amend budgets from time to time,
any budget or amendment shall be ratified by the unit owners in
accordance with the procedures set forth in this subsection. If
ratification is required, the board of directors shall set a date for a
meeting of the unit owners to consider ratification of the budget
not fewer than fourteen nor more than thirty days after mailing of
the summary. Unless at that meeting a majority of all the unit
owners or any larger vote specified in the declaration rejects the
budget, the budget is ratified, whether or not a quorum is present.
If the proposed budget is rejected, the periodic budget last ratified
by the unit owners shall be continued until such time as the unit
owners ratify a subsequent budget proposed by the board of
directors.

CONCLUSIONS OF LAW

1. A.R.S. § 41-2198.01 permits an owner ora planned community organization to
file a petition with the Department for a hearing concerning violations of planned
community documents or violation’ of statutes that regulate planned communities. That
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statute provides that such petitions will be heard before the Office of Administrative
Hearings.

2. The burden of proof at an administrative hearing falls to the party asserting a
claim, right, or entitlement and the standard of proof on all issue in this matter is by a
preponderance of the evidence. See A.A.C. R2-19-119.

3. Proof by “preponderance of the evidence” means that it is sufficient to persuade
the finder of fact that the proposition is “more likely true than not.” In re Amold and
Baker Farms, 177 B.R. 848, 654 (9" Cir. BAP (Ariz.) 1994).

4, A.R.S. § 33-1243(D) provides that within thirty days after adoption of any
proposed budget for the condominium, the Board shall provide a summary of the budget
to all the unit owners and that unless the Board is expressly authorized in the
declaration to adopt and amend budgets from time to time, any budget or amendment
shall be ratified by the unit owners in accordance with the procedures set forth in this
subsection. Mrs. Karatz acknowledged that Hilton Casitas’ legal fees in 2014 exceeded
the amount of money that had been budgeted for legal fees in 2014. Mr. Bengson
stated that there had not been a meeting of the Board since his election to the Board on
October 15, 2014. Mr. Bengson festified that the Board was aware of the budget
problems and intended to meet soon to adopt an amended budget. Mr. Bengson stated
that the amended budget would ratify the increased legal expenses incurred by Hilton
Casitas. Hilton Casitas has not ratified the increased expenses and adopted an
amended budget as required by applicable statute. This Tribuna! concludes that Hilton
Casitas failed to comply with the applicable provisions of A.R.S. § 33-1243(D).

RECOMMENDED ORDER
In view of the foregoing, it is ORDERED that Petitioner be deemed the prevailing
party in this matter.
Itis further ORDERED that Hilton Casitas shall fully comply with the applicable
provisions of A.R.S. § 33-1243(D) in the future.
It is further ORDERED that Hilton Casitas shall pay Petitioner his filing fee of
$550.00, to be paid directly to Petitioner within thirty (30) days of this Order.

Itis further ORDERED that no civil penalty shall be imposed in this matter.
4
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In the event of certification of the Administrative Law Judge Decision by the
Director of the Office of Administrative Hearings, the effective date of this Order will be
five (5) days from the date of that certification.

Done this day, January 7, 2015.

/s/ M. Douglas
Administrative Law Judge

Transmitted electronically to:

Gene Palma, Director
Department of Fire Building and Life Safety
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R L Whitmer

#

Subject: Hilton Casitas Council of Homeowners - Rules and
Regulations
Attachments: ATT00014.doc

On Thursday, August 25, 2016 1:44 PM, Evon Potocki <Evon@cpihoa.com> wrote:

Casita Owners,

Attached are the new “Rules and Regulations” for our community. The old “Rules and
Regulations” have been replaced in its entirety by these new Rules and Regulations. The
Board has also made changes to our Safeguard Security agreement. They are as follows:

« Monitoring of individual Casitas will terminate 10/01/2016. You may contact
Safeguard direct if you would like to continue service individually at your expense.
The plans start at $35/month.

. Safeguard Patrolivacation service will terminate 10/01/2016 as well. Again if the
vacation service is important. You may contact Safeguard direct and they can let
you know the costs etc.

Your next question should be: Will our monthly dues be going down?? The answer is “yes”
in the long run. Let me tell you the 12-18-month plan:

« Install security cameras at the gates and at least looking down 2 streets.

« Having one management company to oversee all of the violations, finances,
financial reports, and provide a Community website for owners to access all
information such as Minutes of meetings, HOA financial reports, meeting
information and dates.

« Repave our streets at the same time the hote! repaves their parking fot. This will be
12-18 months from now.

The savings from the Safeguard changes and management company changes will be
used to build a reserve to pay for the paving and install the new security cameras. We will
have those exact costs in the next 80 days. When the reserves are adequate to pay for

these capital expenditures we will then reduce the monthly HOA dues to less than
$200/monthl!!

The reserves and timing are also subject to our legal expenses. If we are assured these
fees will be minimized, we can accomplish our goal sooner.

Please bear with us as we make these changes which will be positive for all of us in the
long run.

1



Please let me know if you have any questions.
Best Regards-

On behalf of the Board of Directors-
Evon Potocki
Community Manager

Cornerstone Properties, Inc. I?E"&ég;’iﬁi”;z-?fl x103
P.0O. Box 62073 ’

Phoenix, AZ 85082 E-Mail: cvon@_ cpihoa.com
http://www.cpihoa.com
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May 19, 2006

Ms. Sue Crozier
President

CORPORATE OFHICT
16117 Norih 76th Street
Scottsdale, Arizona 85260

480-609-6200

TOLLFREE 800-426-6060
FAX 480-609-6222
www.safeguard.us

AZ CONTRACTONS drceust
ROLO95BEL RO{ 095866

LSt
a8y397

Hilion Casitas Homeowners Association
(480) 607-1313 (Residence)

SUBJECT: PROPOSED MONTHLY FEE FOR “FULL SERVICES” BEING
PERFORMED AT THE HILTON CASITAS GATED COMMUNITY

As per our most recent telephone conversation, following you will find Safeguard’s

‘3 proposed monthly fee for “Full Services” being performed at the Hilton Casitas gated
} community:

. Vo

$1,140.45 .7 Mobile patrol T&5pohse to individual home alarm systems, “RED TAG

Vi lC‘ \IIO] J” SerViceS and three (3) random mObi]e atr l t ()ft e
um &‘E lalzf p 0l tours h
;d“ s ‘ ,2 / m lt ] tIY! ( ) da yS pel Week.

, ERAVICE -3 5 mmun y it gh seven (7

Vs @ ....Monitoring of individual home alarm systems for fire, burglary and panic
. !

alarms. ===
11315 L Ceuers @
L $(*450.00°) ."...Clearance services, progr i tefeaccess control and Safeguard

29 service contract to maintain gates including parts and labor.
’9002 THO
R MONTHN  (§

Vi

...Radio backup for individual home alarm systems.

122.00-, feguard service contract to maintain individual home alarm sysgems,

|V aéS

: ' Ing parts and Tabor——— ______ .
: ’35,93/610”7” o2 including parts an MAOINTENANCE 4ZVFED4%AIOMN

SERVICE. Aap.seuw

031,76 | vERES HomE - Farmom Raw

NTE QAN E
IS ¥24.95/moNTN
ar Hoe'. |

d $2.844.00 ...... Proposed monthly fee to be effective June 1, 2006, . o AL

Wit & (’ %
e i Soyues oF 2074 o
. W TWIeE e e "248 86,

THE SYSTEMS YOU WANT. THE SUPPORT YOU NEED.



Hilton Casitas Gated Community
May 19, 2006
Page 2

As always, we appreciate your confidence and the opportunity of servicing your security

needs.

Please authorize below indicating the Hilton Casitas Homeowners Association’s

acceptance of Safeguard’s proposed monthly fee.

If you have any questions and / or concerns, please contact me at your earliest

convenience.

Respectfully submitted,

Daniel S. Mierzwa, CSS, CPO

Director of Security Operations

(480) 609-6292 (Direct Office Number)
(480) 367-6541 (Direct Fax Number)

cc: File

Safeguard Security & Communications, Inc.

Approved as presepte,

By:

Daniel S. Mierzwa

Title: Director of Security Operations

Date: )QS' 22

Hilton Casitas Homeowners Association

Accepted as presented:
By: /ﬂ4w ZQJA;,L
[/

Title: % W/Wﬁ

Date: 5/&“// a6
A
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R L Whitmer

Subject: Scottsdale Hitton Casitas - Board Meeting Notice- (Change of
Locationl)

On Monday, February 15, 2016 3:40 PM, Evon Potocki <Evon@cpihoa.com> wrote:

Note: Change of Location!

BOARD OF DIRECTORS MEETING NOTICE

The Board of Directors meéting scheduled for:

Date:  Tuesday February 16", 2016.

Located: Scottsdale Hilton Ballroom
Time: 4:30pm

Agenda:

Approve the last Board minutes
Parking signs

Noncompliance Issues

Discuss the amended Declarations.

Date for annual meeting and vote on the amended Declarations.
Questions
Adjourned

Homeowners are welcome to attend!

Thank you-

The Hilton Casitas Council of Homeowners

Evon Potocki
Community Manager

Cornerstone Properties, Inc. I?affc& ég;) 24)4:?93;1)231 x103
P.0. Box 62073 ENail et N
Phoenix, AZ 85082 ail: mailto:evon@cpihoa.com

http://www.cpihoa.com/
1




R L Whitmer

Subject: Board of Directors Open Meeting Notice 7/7

On Thursday, June 30, 2016 8:45 AM, Evon Potocki <Evon@cpihoa.com> wrote:

BOARD OF DIRECTORS MEETING NOTICE

The Board of Directors open meeting
scheduled for:

Date:  Thursday July 7", 2016.
Located: Hilton Hotel Boardroom
Time:  4:00pm

Agenda:

Call meeting to order

Read and approve prior minutes

Discuss and vote on new rules and regulations
Adjourn '

Executive Session
) Delinquencies
. Adjourn

Homeowners are welcome to attend!

Thank you-

Evon Potocki
Community Manager

ot e | 50 1
P.O. Box 62073 :

Phoenix, AZ 85082 E-Mail: evon@_ cpihoa.com
http://www.cpihoa.com




R L Whitmer

Subject: The Hilton Casitas Council of Homeowners - OPEN BOARD
MEETING NOTICE

On Thursday, August 11, 2016 3:14 PM, Evon Potocki <Evon@cpihoa.com> wrote:

BOARD OF DIRECTORS MEETING NOTICE

The Board of Directors open meeting
scheduled for:

Date:  Friday August 19'", 2016
Located: Hilton Hotel Boardroom
Time: 9:00 a.m.

Agenda:

Call meeting to order

Review and approve prior meeting minutes

Vote to terminate all existing or past Rules and Regulations
Discuss and vote on new Rules and Regulations

Discuss current Safeguard service

Adjourn

¢ O & ¢ & o

Executive Session
. Delinquencies
. Adjourn

Homeowners are welcome to attend!

Thank you-

Evon Potocki
Community Manager



. Office: (602) 433-0331 x103
Cornerstone Properties, Inc. Fax: (602) 244-9214

P.O. Box 62073 . .
Phoenix, AZ 85082 E-Mail: evon@cpihoa.com

http://www.cpihoa.com




R L Whitmer
m

Subject: Hilton Casitas Council of Homeowners - Open Board Meeting
11/29/2016

On Tuesday, November 22, 2016 10:33 AM, Evon Potocki <Evon@cpihoa.com> wrote:

BOARD OF DIRECTORS MEETING NOTICE

The Board of Directors open meeting
scheduled for:

Date:  Tuesday November 29", 2016
Located: Sunset Board Room Hilton Hotel
Time: 9:00 a.m.

Agenda:

Call meeting to order

Review and approve prior meeting minutes
Discuss and approve full time management
Discuss security

Discuss roads

Open forum with owners and the Board
Adjourn

Executive Session
. Adjourn

Homeowners are invited to attend!
Best Regards-
(For the Board of Directors)

Evon Potocki
Community Manager



Cornerstone Properties, Inc. Ofﬁ.ce. (602) 433-0331 X103
Fax: (602) 244-9214
P.O. Box 62073 . .
. E-Mail: evon@cpihoa.com
Phoenix, AZ 85082 :
http://www.cpihoa.com
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Plaintiff's Exhibit 7



R L Whitmer

Subject: Scottsdale Hilton Casitas - Board Meeting Notice- (Change of
Location!)

On Monday, February 15, 2016 3:40 PM, Evon Potocki <Evon@cgihoa.i:om> wrote:

Note: Change of Location!

BOARD OF DIRECTORS MEETING NOTICE

The Board of Directors meeting scheduled
for:

Date:  Tuesday February 16™, 2016.
Located: Scottsdale Hilton Ballroom
Time: 4:30pm

Agenda:

Approve the last Board minutes
Parking signs

Noncompliance Issues

Discuss the amended Declarations.

Date for annual meeting and vote on the amended Declarations.
Questions
Adjourned

Homeowners are welcome to attend!
Thank you-

The Hilton Casitas Council of Homeowners

Evon Potocki
Community Manager



. Office: (602) 433-0331 x103
Cornerstone Properties, Inc. Fax: (602) 244-9214

Pli;gr;igoﬁzsos?& E-Mail: mailto:evon@cpihoa.com
? http://www.cpihoa.com/




R L Whitmer

From: Evon Potocki [Evon@cpihoa.com]

Sent: Monday, February 20, 2017 6:48 PM

To: R L Whitmer

Subject: Hilton Casitas Prior Accounting Ledger and Expenses
Attachments: Doc.pdf; Copy of Casita Expense Recap 2016 (002).xisx

Hello Mr. Whitmer and Coleen London-

As stated in previous notices, Cornerstone Properties took over managing the Hilton Casitas Council of
Homeowners Jan 1* 2017. Attached is the ledger from previous accounting and an excel sheet provided by
Hilton of the 2016 expenses.

if there is anything else 1 can help you with, please fet me know.
Best Regards-

Evon Potocki
Community Manager

Cornerstone Properties, Inc. | 01 cc: {602) 433-0331 X103
’ . . 3
P.0. Box 62073 Fax: (602) 244-9214

Phoenix, AZ 85082 E-Mail: evon c ihoa.com
http://www.cpihoa.com
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Plaintiff's Exhibit 8



Hilton Casitas 2016 Legal Expenses
Clark Hill Invoices Monthly Year to date

February 16, 2016 $97.50 $97.50
March 24, 2016 $2,145.00 $2,242.50
April 28, 2016 $5,037.50 $7,280.00
May 28, 2016 $455.00 $7,735.00
June 29, 2016 $812.50 $8,547.50
July 28, 2016 $2,730.00 $11,277.50
August 29, 2016 $260.00 $11,537.50
September 27, 2016 $694.70 $12,232.20
September 27, 2016 $4,095.00 $16,327.20
October 28, 2016 $257.00 $16,584.20
November 15, 2016 $715.00 $17,299.20
November 15, 2016 $1,155.00 $18,454.20
December 8, 2016 $595.00 $19,049.20

TOTAL $19,049.20




CLARK HILL

ATTORNEBYS AT LAW

14850 N, Scotwsdele Road, Suite S00
Scottsdale, AZ 85234

Telephons (480) 684-1100
Fed.ID # 38-0425840
N
INVOICE
Invoice # 639112
Hilton Casitas Council of Homeowners February 16, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 179849
Unit 10
Scottadale, AZ 85250-5428

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through January 31, 2016

Total Services: | $97.50
INVOICE TOTAL £97.50

12/16/15 631943 8357.50

Outstanding Balance: , $357.50
TOTAL AMOUNT DUE $455.00

PAYABLE UPON RECEIPT IN U.S. DOLLARS



CLARK HILL r..c.

Hilton Casitas Council of Homeowners

Condominium Reorganization and Whitmer Dispute
..~ Pebruary 16, 2016

INVOICE # 639112

Page 2
DETAILED DESCRIPTION OF SERVICES
01/22/16 Review memorandum from Corey R Anderson .30 97.50

regarding status of
litigation (.1) (No Charge);
review letter from LeMan
Witter regarding invalid
agssessment (.3).

$97.50
TIMEKEEPER SUMMARY.

RGA Robert G. Anderson 0.30 hours at $325.00 = $97.50



CLARK HILL

ATTORNEYS AT LAW

14850 N, Sconsdale Rosd. Suite 500

Scottsdale, AZ 85254
Telephons (480) 684-1100
Fed.ID # 38-0425840
INVOICE
Invoice # 645220

Hilton Casitas Council of Homecwners March 24, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 179849
Unit 10 ‘

Scottsdale, AZ 85250-5428
======sgﬁ¢3======;:53ﬁpﬁﬁaﬁ:psaﬁﬁﬁﬁﬁa;a%;%aﬁﬁy==#=#=§§=ﬁa=#=F;===F

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through February 29, 2016

Total Services: $1,690.00
INVOICE TOTAL ' $1,690.00

12/16/15 631943 . $357.50

02/16/16 639112 $§97.50

Outstanding Balance: $455,00
TOTAL AMOUNT DUE $2,145.00

PAYABLE UPON RECEIPT IN U.S. DOLLARS



CLARK HILL r..c.

Hilton Casitas Council of Homeowners
sondominium Reorganization and Whitmer Dispute
" March 24, 2016

INVOICE # 645220

Page 2

DETAILED DESCRIP N OF S IC

02/11/16 Review comments to R Anderson .90 292.50
Declaration from Board
members and Reply.

02/12/16 Review and revise T R Anderson 2.80 910,00
Declaration.

02/16/16 Review Declaration and R Anderson 3,20 NO CHARGE
bylaws; attend Homeowners
Association Board meeting
(No Charge).

02/24/16 Revige Declaration per R Anderson 1.50 487.50
Board's comments (2.2);
telephone call to M. Bengson
regarding changes to
Declaration (.3). (Discount
1.0 hours from total).

$1,690.00

RGA Robert G. Anderson 3.20 hours at $0.00 = $0.00
RGA Robert G. Anderson 5.20 hours at $325.00 = $1,690.00



CLARK HILL

ATTORNEYS AT LAW

14850 N. Scottsdale Road, Suite 500
Scottsdale, AZ 85254
Telephone {480) 684-1100
Fed.ID # 38-0425840

INVOICE

Hilton Casitas Council of Homeowners
Attn: Michael Bengson

6333 N. Scottsdale Road

Unit 10

Scottsdale, AZ 85250-5428

Invoice # 649885

April 28, 2016
Client: 48320
Matter: 179849

EECSSESRSERSCRIFEEER oo sniT =k it L SEsszmssmnas=Eoee

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through March 31, 2016

Total Services:

INVOICE TOTAL

12/16/15 631943 $357.50
02/16/16 639112 $97.50

03/24/16 645220 $1690.00

Outstanding Balance:

TOTAL AMOUNT DUE

PAYABLE UPON RECEIPT IN U.S, DOLLARS

$2,892.50

$2,892.50

2,145.00

$5,037.50

SimmEEIERES



Page 2

03/10/16

03/14/16

03/15/16

03/15/16

03/21/16

CLARK HILL r.c.

Hilton Casitas Council of Homeowners

condominium Reorganization and Whitmer Dispute
.~ April 28, 2016

INVOICE # 649885

Review memorandum regarding
voting for Board (.1);
review condominium statutes
and reply to B. Pollock,
review issue of short term
leases (.2); telephone call
to M. Bengson regarding
lease issue on Declaration,
Whitmer's recent actions,
HOA meeting, revision of
rules and regulations (.8);
research case law on
amending Declaration, scope
of amendment, (.9); review
original declaration
regarding rental issue and
new Declaration (.7};
memorandum to S. Pollock
regarding amendment and
fines for violating rules
and regulations (.2).

Telephone call from S.
Pollock regarding
Declaration and leasing
issue (No Charge).

Review and revise
Declaration in final format.

Telephone call to M. Bengson
regarding meeting (.2);
review Declaration and make
revisions to Declaration

(.5).

Telephone call from M.
Bengson regarding annual
meeting (No Charge).

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

2.90

.20

1.00

.70

.20

942.50

NO CHARGH

325.00

227.50

65.00



CLARK HILL r.c.

Hilton Casitas Council of Homeowners
Condominium Reorganization and Whitmer Dispute
April 28, 2016

INVOICE # 649885

Page 3

03/23/16 Prepare letter to members, R Anderson 1.30 422.50
Notice of Meeting and
Agenda, review Absentee
ballot.

03/24/16 Telephone call to M. Bengson R Anderson .40 130.00
regarding rules and
regulations (.2); review
memorandum from E. Sluder
(.2).

03/28/16 Telephone call from S. R Anderson .40 130.00
Pollock regarding issues
with violation of rules and

regulations.

03/29/16 Review letter from attorney R Anderson .30 97.50
R. Porter regarding new
Declaration.

03/30/16 Review emails and prepare R Anderson 1.30 422.50

for meeting (.5); telephone
call from Mike regarding
corporation not ready to
ratify new declaration,
rules and regulations,
issues at meeting {.8).

03/31/16 Review email from Cameron R Anderson .40 130.00

and Lamar regarding issues

with Declaration (.1); .

telephone call tc Mike B.

regarding agenda, Cameron

letter (.2); review email

from Pollock (.1); Attend

HOA meeting (2.1 No Charge}:

| $2,892.50
TIMEKEEPER SUMMARY
RGA Robert G. 'Anderson 0.20 hours at $0.00 = $0.00

RGA Robert &. Anderson 8.90 hours at $325.00 = $2,892,50



CLARK HILL

ATTORNEYS AT LAVW

14850 N, Scotrsdale Road, Suits 500

Scousdals, AZ 85254

Telephons (480) 684-1100

Fed.ID # 380425840

INVOICE

Hilton Casitas Council of Homeowners

Attn: Michael Bengson

6333 N. Scottsdale Road

Unit 10
Scottesdale, AZ 85250~

5428

Invoice # 655227

May 28, 2016
Client: 48320
Matter: 179849

======a================H========================§§=E=§§§:FFFF§=$5=

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through April 30, 2016

Total Services:

INVOICE TOTAL

12/16/15
02/16/16
03/24/16
04/28/16

631943
639112
645220
649885

Outstanding Balance:

TOTAL AMOUNT DUE

PAYABLE UPON RECEIPT IN U.S. DOLLARS

$357.50
$97.50
$1690.00
$28%2.50

$455.00

$455.00

$5,037.50

$5,492.50

commRsEEEmIE



CLARK HILL r.c.

Hilton Casitas Council of Homeowners

Condominium Reorganization and Whitmer Dispute
-~ May 28, 2016

INVOICE § 655227

Page 2
DETAILED DESCRIPTION OF SERVICES
04/14/16 Review memoranda regarding R Anderson .20 NO CHARGI
amended declaration and
leage issue (No Charge).
04/25/16 Telephone call from M. R Anderson .30 97.50
Bengson regarding revised
rules and regulations and
enforcing liens.
04/30/16 Work on revised and updated R Anderson 1.10 357.50
Rules and Regulations.
$455.00
TIMEKEEPER SUMMARY
RGA Robert G. Anderson 0.20 hours at $0.00 = $0.00
RGA Robert G. Anderson 1.40 hours at $325.00 = £455.00



CL

PL.C

ATTORNBYS AT LAW

14850 N. Scotisdale Road, Suite 500

Scotisdale, AZ 85254
Telephone (480) 684-1100
Fed.ID # 38-0425840

INVOICE

Hilton Casitas Council of Homeowners

Attn: Michael Bengson

6333 N. Scottsdale Road

Unit 10

Scottsdale, AZ 85250-5428

Invoice # 660064
June 29, 2016

Client: 48320
Matter: 179849

SseomEsSREERERREs

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through May 31, 2016

Total Services:

INVOICE TOTAL

12/16/15
02/16/16
03/24/16
04/28/16
05/28/16

631943
639112
645220
649885
655227

Outstanding Balance:

TOTAL AMOUNT DUE

PAYABLE UPON RECEIPT I¥ U.S. DOLLARS

$357

32892

.50

$97.
$1690.
.50
§455.

50
00

00

$812.50

$812.50

5,492.50

$6,305.00



CLARK HILL r.Lc.

Hilton Casitas Council of Homeowners

ondominium Reorganization and Whitmer Dispute
— June 29, 2016

INVOICE # 660064

Page 2

05/10/16

05/18/16

05/19/16

05/25/16

RGA

DETA DESCRIPTION OF SER
Review letter from L. R Anderson
Whitmer regarding
assegsments.

Telephone call to M. Bengson R Andexson
regarding new Rules and
Regqulations;

Telephone call from M. R Anderson
Bengson regarding Witmer

lawsuit and rules and

regulations.

Work on rules and R Anderson
regqulations.

ZIIMEKEEPER SUMMARL

Robert G. Anderson

2.50 hours at $325.00

.20

.40

.40

1.50

65,00

130.00

130.00

487.50

$812.5¢0

$812.50



PLC

ATTORNBYS AT LAW

14850 N, Scottsdale Road, Suite 500

Scottsdale, AZ 85254

Telephons (480) 684-1100

Fed.ID # 38-0425840

INVOICE
Invoice # 664445

Hilton Casitas Council of Homeowners July 28, 201e
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 179849
Unit 10
Scottsdale, AZ 85250-5428
EEECoCmESOESSs s OSSR RSN SRR S S TSRS s R SRS SRS SSE IR TS

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through June 30, 2016

Total Services:
INVOICE TOTAL

05/28/16 655227 $455.00
06/29/16 660064 $812.50

Outstanding Balance:

TOTAL AMOUNT DUE

PAYABLE UPON RECEIFT IN U.S. DOLLARS

$2,730.00

$2,730.00

~-$1,267.50

$3,997.50



CLARK HILL ».Lc.

Hilton Casitas Council of Homeowners
“ondominium Reorganization and Whitmer Dispute

.. July 28, 2016

INVOICE # 664445

Page 2
DETAILED DESCRIPTION OF SERVICES
06/02/16 Telephone call from M. R Anderson
Bengson regarding rules an
regulations.
06/03/16 Prepare complaint for R Anderson
judicial foreclosure of Unit
21,

06/21/16 Review and revise Complaint R Anderson
for foreclosure on Unit 21
(.5); Review records of
Maricopa County on other
liens (.4); Prepare
Verification (.2).

06/22/16 Review late fee calculations R Anderson
(.2); Revise Whitmer
Complaint (.2); Telephone
call to M. Bergson regarding
late fees {.2); Review
bylaws and declaration
regarding board resolution
for late fee (3.).

06/22/16 Prepare Complaint for R Anderson
Schaffer delinquency (1.1l);
Review condition of title to
Eli property (.5).

06/23/16 Review memorandum from Corey R Anderson
(.1); Review Whitmer
Complaint and allegations
{.3); Review original
Declaration (.4); Review new
proposed declaration (.4);
Memorandum to Corey (.8);
Review prior judgment (.3).

06/24/16 Prepare Complaint for filing. R Anderson

.20

.10

.10

.90

.60

.30

.20

65.

682.

357.

292.

520.

747.

65,

$2,730.

00

50

50

50

0o

50

00

00



CLARK HILL r.c.

Hilton Casitas Council of Homeowners

Condominium Reorganization and Whitmer Dispute
July 28, 2016

INVOICE # 664445

Page 3

EEDER SUMMARY

RGA Robert G. Anderson 8.40 hours at $325.00 = $2,730.00



CLARK HILL

T ATTORNEYS AT LAW

14850 N. Scottsdale Road, Suite 500

Scottsdale, AZ 85254
Telephone (480) 684-1100
Fed.ID # 38-0423840

INVOICE

Hilton Casitas Council of Homeowners

Attn: Michael Bengson
6333 N. Scottsdale Road
Unit 10 :
Scottsdale, AZ 85250-5428

##;==?;§#ﬁsﬁ§==i=§=%ﬁ§&=25##==$é#¢ﬁ=$=é5===k==

Invoice # 669279

August 29, 2016
Client: 48320
Matter: 179849

prm e 1 PR LG i

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through July 31, 2016

Total Services:

INVOICE TOTAL

05/28/16 655227
06/29/16 660064
07/28/16 664445

Outstanding Balance:

TOTAL AMOUNT DUE

PAYABLE UPON RECEIPT IN U.S. DOLLARS

$455.00
$812.50
$2730.00

$260.00

$260.00

_$3,997.50

$4,257.50

essEaEEREE



CLARK HILL rvrc.

Hilton Casitas Council of Homeowners

sondominium Reorganization and Whitmer Dispute
- August 29, 2016

INVOICE # 669279

Page 2
D ED .DESCRIPTION O cC
07/18/16 TT First American re status R Anderson .20 NO CHARGE
of title reports (NO CHARGE).
07/26/16 Review memorandum from Mike R Anderson .80 260.00
Bengson, review proposed
changes to Rules and
Regulations, review new
Arizona Statutes to take
effect August 1, 2016.
$260.00
TIMEKEEPER SUMMARY
RGA Robert G. Anderson 0.20 hours at. $0.00 = $0.00

RGA Robert G. Anderson 0.80 hours at $325.00 = $260,00



CLARK HILL

ATTORNEYS AT LAW

14850 N. Scottsdale Road, Suits 500
Scottsdale, AZ 85254

Telephone (480) 684-1100
Fed.ID # 38-0425840
INVOICE
Invoice # 673736
Hilton Casitas Council of Homeowners September 27, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 179849
Unit 10
Scottsdale, AZ 85250-5428
mrrracoscoSoSS SIS RSpERESRESSESESRE s =posedoomsnenEicaosSES mEasTeEE=

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through August 31, 2016
Total Sexvices: $195,00

FOR EXPENSES INCURRED OR ADVANCED:

Service of Process $§499.70
Total Expenses: . $499.70
INVOICE TOTAL $694.70
TOTAL AMOUNT DUE $694.70

PAYABLE UPON RECEIPT IN U.S. DOLLARS



CLARK HILL r..c.

Hilton Casitas Council of Homeowners

2ondominium Reorganization and Whitmer Dispute
September 27, 2016

INVOICE # 673736

Page 2
DETAILED DESCRIPTION QF SERVICES
08/23/16 Review revised Rules and R Anderson .60 195.00

Regulations; review lease
form; telephone call from M.
Bergson regarding Rules and
Regulations.

$195.00
TIMEKEEPER. SUMMARY

RGA Robert G. Anderson 0.60 hours at $325.00 = 5195.00



CLARK HILL

ATTORNEYS AT LAW

14850 N, Scotisdale Road, Suite 500
Scottsdale, AZ 85254

Telephone (480) 684-1100
Fed.ID # 38-0425840
INVOICE
Invoice # 683075
Hilton Casitas Council of Homeowners November 15, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road . Matter: 179849
Unit 10
Scottsdale, AZ 85250-5428
o sOESEE T REamaaEERENC TR TERRansSTSIs T F-r -] ===E====’:====‘==:====

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through October 31, 2016

Total Services: $715.00
INVOICE TOTAL §715.00
08/27/16 673736 $694.70
Outstanding Balance: _ $694.7
TOTAL AMOUNT DUE $1,409.70
EEEoEESERS

PAYABLE UPON RECEIPT IN U.S, DOLLARS



CLARK HILL r.L.c.

Hilton Casitas Council of Homeowners

>ondominium Reorganization and Whitmer Dispute
... November 15, 2016

INVOICE # 683075

Page 2

D ED_DESCR OF SERVIC

10/06/16 Telephone conference with R Anderson

10/07/16

RGA

Mike regarding Answer to
Compliant regarding
Safeguard; review Summary of
Safeguard Contract and
Benefits to Association;
prepare Answer to Complaint.

Continue to prepare of R Anderson
answer to Whitmer Complaint;

telephone conference with

Mike regarding allegations

by Whitmer regarding use of

Safeguard Services.

TIMEKEEPER, IMARY

Robert G. Anderson 2.20 hours at $325.00

1.

50

.70

487.50

227.50

$715.00

$715.00



CLARK HILL

ATTORNBYS AT LAW

14850 N. Scottsdale Road, Suite 500
Scousdale, Arizona 85254

Telephone (480) 684-1100
Fed.ID # 38-0425840
INVOICE
Invoice # 673740
Hilton Casitas Council of Homeowners September 27, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 306528
Unit 10
_Scottsdale, AZ 85250-5428
SEEssSoooSEEERNNTESRERSSRRES SoaEsEengESESEaR R R T L L

RE: London, Colleen and Whitmer, R.L.

FOR SERVICES RENDERED through August 31, 2016

Total Services: $4,095.00

INVOICE TOTAL ' $4,095.00

PAYABLE UPON RECEIPT IN U.S, DOLLARS



CLARK HILL r.c.

Hilton Casitas Council of Homeowners

London, Colleen

and Whitmer, R.L.

- September 27, 2016
INVOICE # 673740

Page 2

08/04/16 RGA

08/05/16 RGA

08/08/16 RGA

< 08/09/16 MSS

08/09/16 RGA

08/18/16 RGA

08/19/16 RGA

08/25/16 RGA

08/30/16 RGA

DETAILED DESCRIPTION OF SERVICES

Telephone call from M. Bengson regarding
production of documents for Whitmer, short term
rental issues, new legislation; review file;
review Whitmer Motion to Dismiss and documents

attached; prepare Response to Motion to
Dismiss.

Teiephone call from M. Bengson regarding
payment of delinquent assessments (No Charge) .

Review briefs and Court Judgments received from
Corey Hill, continue to work on Response to
Whitmer Motion, telephone call to M. Bengson
regarding additional delinquency for July and
August.

Discussion with R. Anderson regarding
effective and proper arguments for response
to motion to dismiss.

Continue preparation of Response to Motion to
Dismiss, telephone call to M. Bengson regarding
payment by Whitmer.

Review letter from Whitmer regarding review of
books and records, telephone call to M.
Bengson regarding Whitmer request for records
and response,

Review correspondence fromB. Porter, attorney
for Whitmer regarding Board Meeting.

Review Whitmer's Reply to HOA's Response to
Motion to Dismiss; telephone call to M. Bengson
regarding Reply. :

Review memo to Whitmer and attachments; review
memo from Whitmer to Mike regarding Safeguard
overcharges and offset.

.20

2.70

.70

3.50

.60

.20

I70

.40



CLARK HILL rLc.

Hilton Casitas Council of Homeowners
London, Colleen and Whitmer, R.L.
September 27, 2016

INVOICE # 673740

Page 3
$4,095.00
TIMEKEEPER SUMMARY
MSS Mark 8. Sifferman 0.70 hours at $350.00 = $245.00
RGA Robert G. Anderson 0.20 hours at $0.00 = $0.,00
RGA Robert G. Anderson 11.00 hours at $350.00 = $3,850.00



ATTORNEYS AT LAW
14850 N, Scousdale Road, Suits 500
Scoltsdale, AZ 85254

Telephone (480) 684-1100
Fed.ID ¥ 38-0425840
INVOICE
Invoice # 679335
Hilton Casitas Council of Homeowners October 28, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 306528
Unit 10
Scottsdale, AZ 85250-5428
-=;g=gag;gq==g=¢g=g=g=d=q===q==;F=;:gg=g=gq==qu===h====;===b===:==

RE: London, Colleen and Whitmer, R.L.

FOR SERVICES RENDERED through September 30, 2016
Total Services: $245.00

FOR EXPENSES INCURRED OR ADVANCED:

Filing Fees $12.00
Total Expenses: _ s;g,go
INVOICE TOTAL §257,00
09/27/16 673740 $4095.00
Cutstanding Balance: $4,095.00
TOTAL AMOUNT DUE $4,352.00

EEeEsEEEEeE

PAYABLE UPON RECEIPT IN U.S. DOLLARS



CLARK HILL rLc.

Hilton Casitas Council of Homeowners
vondon, Colleen and Whitmer, R.L.
~ Octobker 28, 2016
INVOICE # 679335
Page 2

DETAILED DESCRIPTION OF SERVICES

09/23/16 RGA Review new complaint from Whitmer re
Safeguard, TT Mike re new complaint.

09/26/16 RGA TF Mike Bergson re new complaint.

RGA Robert G. Anderson 0.70 hours at $350.00

.40

l30

$245.00

$245.00



CLARK HILL

ATTORNBYS AT LAW

14850 N. Scottsdale Road, Suite 300
Scousdals, AZ 85254
Telephoune (480) 6841100
Fed 1D # 38-0425840

INVOICE

Hilton Casitas Council of Homeownexrs
Attn: Michael Bengson

6333 N. Scottsdale Road

Unit 10

Scottsdale, AZ 85250-5428

Invoice # 683076

November 15, 2016
Client: 48320
Mattexr: 306528

SmsEEScErEssaspRkEnssnmsESteStanispdnssnonnasnapErssSSsEndgEpInSs

RE: London, Colleen and Whitmer, R.L..

FOR SERVICES RENDERED through October 31, 2016

Total Services:
INVOICE TOTAL

09/27/16 673740 $4095.00
10/28/16 679335 $257.00

Outstanding Balance:

TOTAL AMOUNT DUE

PAYABLE UPON RECEIPT IN U.S. DOLLARS

$1,155.00

$1,155.00

_$4,352.00

$5,507.00

=Z=mRmEaEass



CLARK HILL p.L.c.

Hilton Casitas Council of Homeowners
wondon, Colleen and Whitmer, R.L.

_ November 15, 2016

INVOICE # 683076

Page 2

DETAILED DESCRIPTION OEﬂﬁgRY;CE$

10/10/16 RGA Review and revise Complaint and file in Justice .30

Court.
10/11/16 RGA Review Whitmer Application for Costs. .20
10/17/16 RGA Prepare response in Opposition of Defendants 2.60

Application for Costs; telephone conference
with M. Bengson regarding issues with
Opposition to Application; copy of May
delinquency notice, Justice Court Answer.

10/18/16 RGA Telephone conference with M. Bengson regarding .20

notices to Whitmer, Answer to Justice Court
Complaint.

$1,155.00
TIMEKEEPER SUMMARY

RGA Robert G. Anderson 3.30 hours at $350.00 = $1,155.00



CLARK HILL

ATTORNBYS AT LAW

14850 N. Scottsdale Road, Suite 500
Scottsdale, Arizona 85254

Telephone (480) 684-1100
Fed.ID # 38-0425840
INVOICE
: Invoice # 686637
Hilton Casitas Council of Homeowners December 8, 2016
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 306528

Unit 10
Scottsdale, AZ 85250-5428

=?====ﬁ;===aﬁ=a:=;=s;:ﬁ=ﬁ==ﬁéﬁﬂﬂﬁ=%=;==#:=F?2=F===HF=?##é£#=é=hﬁé=

RE: London, Colleen and Whitmexr, R.L.

FOR SERVICES RENDERED through November 30, 2016
Total Services: $595.00

FOR EXPENSES INCURRED OR ADVANCED:

Filing Fees $6.00
Total Expenses: _-. $6.,00
INVOICE TOTAL $601.00

PAYABLE UPON RECEIPT IN U.S. DOLLARS



CLARK HILL r.c

Hilton Casitas Council of Homeowners
sondon, Colleen and Whitmer, R.L.

.-December 8, 2016

INVOICE # 686637

Page 2
DETAILED DESCRIPTION OF SERVICES
11/08/16 RGA Telephone call from M. Bengson regarding .30

response to Whitmer's letter challenging
Board's Notice of Viclation.

11/16/16 RGA Review letter from Whitmer regarding dispute of .50
assessments and fines; telephone call to M.
Bengson regarding response (No Charge).

11/17/16 RGA Review letter from Whitmer; review Declaration, .80
bylaws and statutes regarding Whitmer claims.

11/28/16 RGR Telephone call to M. Bengson regarding .60
architectural control and response to Whitmer
letter and Board meeting.

$595.00
TIME ER_S

RGA Robert G. Anderson 0.50 hours at $0.00 = $0.00
RGA Robert G. Anderson 1.70 hours at $350.00 = $595.00



Plaintiff's Exhibit 9



Hilton Casitas Council of Homeowners

2016 Budget _
Beginning Cash $12,111.71 F1zdi o3
Added Cashreclepts ~ § 19,780.32 . 100,586.92-
$112,69%.63
Total Cash - $ 31,892.03 , 112, '
Estimated Expenses
Accounting $  400.00
Legal $ 15,000.00
Bank Fees $ 36000
Manangement $ 3,000.00
Misc
Total $18,760.00 - - |§,Féo. 00
Estimated endingcash ~ §713,132.03 -% 13,132. 03
. . . . w
Based on no change In the monthly dues of $289.04 W # g0 ! §65. 40 9}* of bsl -
X 24 cog fas
33,332.16
X\ menths

Totul Anucl Recergts ¥100,585 92
4 ?"u'n.‘l‘ m%'ﬂvfd%d"“/?fd?.




Hilton Casitas Council of Homeowners

2016 Budget

Beginning Cash
Added Cash reciepts

Total Cash

Estimated Expenses

Accounting
Legal
Bank Fees

Manangement

Misc
Total

Estimated ending cash

Based on no change in the monthly dues of $289.04

$12,111.71
$ 19,780.32

$ 31,892.03

$  400.00
$ 15,000.00
$ 360.00
$ 3,000.00

$ 18,760.00
$ 13,132.03

2015 Actual expenses

$
$

R IR T RV T N T AR T, AR 7

13,641.26
19,383.60

33,024.86

400.00
17,059.72
29.95
2,838.48
585.00
20,913.15
12,111.71

2015 Budget Expenses

S 13,641.26
$ 15,780.32
$ 33,421.58
$ 400.00
$ 14,500.00
$ 360.00
$ 2,500.00
$ -

S 17,760.00
$ 15,661.58
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R L Whitmer

Subject: Scottsdale Hiiton Casitas - Board Meeting Notice- (Change of
Locationl)

On Monday, February 15, 2016 3:40 PM, Evon Potocki <Evon@cpihoa.com> wrote:

Note: Change of Locationl

BOARD OF DIRECTORS MEETING NOTICE

The Board of Directors meeting scheduled for:

Date:  Tuesday February 16, 2016.
Located: Scottsdale Hilton Ballroom
Time:  4:30pm

Agenda:

Approve the last Board minutes
Parking signs

Noncompliance Issues

Discuss the amended Declarations.

Date for annual meeting and vote on the amended Declarations.
Questions :
Adjourned

Homeowners are welcome to attend!

Thank you-

The Hilton Casitas Council of Homeowners

Evon Potocki
Community Manager

Cornerstone Properties, Inc. I? fﬁ.ceéégogmgz-;)zsl x103
P.0. Box 62073 ax: (602)

. E-Mail: mailto:evon@cpihoa.com
Phoenix, AZ 85082 htp:// cpihoa.com/

1

.
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R L Whitmer

N

From: Michael Bengson [mike@mbengson.com]
Sent: Thursday, January 05, 2017 3:23 PM

To: ‘R L Whitmer'

Subject: Hilton Casita's

Lamar,

1 thought it might be useful to let you know what | would present to the court on your latest complaint.

#6 We emailed out an agenda and a PDF of the Amended Declarations.

#7 The budget was discussed in the Board meeting previous to the annual meeting. It did not take
very much time as everything remained the same from the previous year,

#8 We hand delivered a packet before the meeting that contained the results from 2015 budget
and the proposed new budget. | dropped yours off a packet at your house myself.

#11 The Administrative order was given the first week on 2016. We complied by having the March

meeting of the members and passing the appropriate budget. This was a reasonable time after the
order was given.

With the above in mind consideration should be given to drop this complaint. The association now has to
have legal fee’s to defend. | am guessing it will be 2-4K ($137/unit). This is out of all of our pockets. At this
point | am not going to try to save the HOA money by representing the HOA on any complaints. Everything

will go thru Bob Anderson and we will all have to absorb the bill. This will raise our legal costs but | am
going to spend as little time on it as possible.

The following will or has happened:

Cornerstone will be our only management company.
Cornerstone will do all accounting and bill paying
Cornerstone will provide all Financiai Statements

Cornerstone will set up a Community Web site to post all information so we have total
transparency,

Cornerstone will be contracting to a company to do a proper reserve study.
®  Possible repaving our roads. They badly need it.

After we have the “Reserve Study” we will be adjusting our budget based on their recommendation. It wili
no longer be a guess. it wilf be cut and dry and will be the best for budget purposes.

This is professional and how it should be done.

My hope is you help us minimize legal costs. If you choose not to then we will just put it into the budget

every year. | have no problem doing that. The problem we have is that the higher the HOA dues the more
impact it has on our values.

Happy New Year.



-Michael Bengson-
480-688-7002
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A meeting of the Board of Directors of the H.O. A of Casita owners took place on Feb.16
4.30 p.m. in the Hiiton Hotel.

Attending were Mike Bengson (president) and board members Steve poltock, Don Randolph,
Barrie Bercuson and David Cameron (by conference call). Also attending were Bob
Anderson (lawyer) and three casita owners.

The meeting was brought to order and the minutes from previous Board Meeting approved.
The purpose of this meeting was to go over the H.O.A. declarations that were amended by
the board at the tast meeting, and Mr. Anderson gave his comments and suggestions
before presenting them to a general meeting of owners.

Also discussed were signs restricting overnight parking and approved by the board.

There were discussions about penalties for owners behind on dues and fines with
comments from Bob Anderson of how to enforce penalties.

Also discussed was the option for owners to rent out their casitas, with the decision to
bring it to a vote with all owners participating with a 51% margin for approval or
disapproval.

Suggestions were made of forming an architectural committee to standardize exterior
casita appearances but no decision taken. To be raised at next general meeting.

The meeting was ajourned with a motion from Don Randolph and seconded by Steve
Pollock.
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R L Whitmer

Subject: FW: Scottsdale Hilton Annual Meeting Ballot
Attachments: -———=> Amended Declarations of Hilton Casitas.pdf; Signed Notice of
meeting.pdf; Scottsdale Hilton 2016 Ballot.pdf ~———

it

On Thursday, March 24, 2016 1:57 PM, Evon Potocki <Evan@cpihoa.com> wrote:

Good Afternoon-

As you know the Annual Meeting is scheduled for:
Date:  Thursday, March 31%, 2016.

Located: Scottsdale Hilton Ballroom

Time:  4:30pm

Homeowners are encouraged to attend the meeting. Attached is also the Board of
Directors Ballot where you may cast your vote for the Amended and Restated
Declarations. For delivery of your filled out and signed ballot: email to Mike@mbengson,
deliver to Casita 11, or bring your ballot to the Annual Meeting. '

Have a nice Easter weekend!

Evon Potocki
Community Manager -

Cornerstone Properties, Inc. }?ﬁi"& 53;3323;2-;)231 x103
P.0. Box 62073 ax. -

Phoenix, AZ 85082 E-Mail; evon@_c.p' ihoa.com
http://www.cpihoa.com
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Your Vote is Important

HILTON CASITAS COUNCIL OF HOMEOWNERS, INC.
NOTICE OF ANNUAL MEETING OF ELIGIBLE MEMBERS
TO BE HELD ON MARCH 31, 2016

The Annual Meeting of Eligible Members of the Hilton Casitas Council of Homeowners,
Inc., will be hetd at the Scottsdale Hilton Ballroom. located at 6333 N. Scottsdale Road,
Scottsdale, AZ 85250, on March 31, 2016, at 4:30 pm, for the foltowing purposes:

To elect the Board of Directors for the Association;

To review Financial Report of the Association;

To review the approved Budget for 2016;

To review and vote on Amending Declaration;

To review and vote on proposed new Rules & Regutations; and
To review and vote on amending Bylaws.

WHETHER OR NOT YOU EXPECT TO ATTEND THE MEETING IN PERSON, PLEASE PROMPTLY
FILL IN, DATE, SIGN AND RETURN THE ENCLOSED FORM OF BALLOT, IN THE SELF-ADDRESSED,
POSTAGE PREPAID ENVELOPE PROVIDED FOR YOUR CONVENIENCE. THIS BALLOT MAY ALSO BE
HAND DELIVERED TO THE PRESIDENT OF THE ASSOCIATION. THE BALLOT CANNOT BE REVOKED.

Scottsdale, Arizona
Dated: March 24, 2016

By Order of the Board of Directors

__BARRIE BER L .'“_""I'\ ‘:rf') :' Aan!.—y



March 24, 2016

NOTICE OF ANNUAL MEETING

Dear Members:

You are cordially invited to attend the Annual Meeting of Members of Hilton Casitas Council of
Homeowners, Inc., an Arizona non-profit corporation, on March 31, 2016, at 4:30 pm, at the Scottsdale
Hilton Ballroom. located at 6333 N. Scottsdale Road, Scottsdale, AZ 85250.

Eliglble Members of record can vote their interest by completing the attached baliot and submitting it at
the Annual Meeting of the Members. Of course, you also may vote your unit membership by marking

your votes on the enclosed absentee ballot, signing, dating it, and mailing it in the enclosed envelope or
delivering it the undersigned.

Michaet Bengosn, President

Your Vote is Important
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HILTON CASITAS COUNCIL OF HOMEOWNERS
AGENDA FOR
ANNUAL MEETING OF ACTIVE MEMBERS
MARCH 31, 2016

Call meeting to Order-Chairman

Roll call

Declaration of Quorum

Reading of Minutes of Preceding Meeting

Vote on election of Board of Directors

Formal Announcement of Voting Results re new Board
Review Financial Report of the Assoclation

Review approved budget for 2016

Review and vote on proposed new Rules & Regulations

., Review and vote on Amending Deciaration
. Discuss Unfinished Business

. Discuss New Business

. Adjournment of Meeting



HILTON CASITA'S COUNCIL OF HOMEOWNERS
MAIL-IN BALLOT TO ELECT THE BOARD OF DIRECTORS AND
AMEND THE DECLARATION OF CONDOMINIUM

Hilton Casita's Council of Homeowners hereby presents this ballot to elect Members
of the Board of Directors and amend the Declaration of Condominium at the Annual
Meeting of the Association scheduled for March 31 2014 at 4:30 PM

Location of the meeling:  Scofisdale Hilton Ballroom. located at 6333 N. Scotisdale
Road, Scofisdale, AZ 85250 :

THE UNDERSIGNED, BEING THE OWNER(S) OF UNIT OF THE ASSOCIATION,
HEREBY VOTES AS FOLLOWS FOR BOARD MEMBERS AND FOR THE PROPOSED AMENDED
DECLARATION. THERE ARE § OPEN POSITIONS AVAILABLE. YOU MAY CAST ONE VOTE
FOR UP TO 5 MEMBERS. YOU MAY ALSO WRITE-IN UP TO 2 INDIVIDUALS FOR THE BOARD
OF DIRECTORS. MAKE YOU'RE YOUR TOTAL NUMBER OF VOTES IS 5. PLEASE MAKE SURE
YOUR VOTES ARE CLEAR.

| VOTE TO ELECT MICHAEL BENGSON TO THE BOARD OF DIRECTORS.
| VOTE TO ELECT STEVE POLLOCK TO THE BOARD OF DIRECTORS.
I VOTE TO ELECT BARRIE POLLOCK TO THE BOARD OF DIRECTORS.

| VOTE TO ELECT THE FOLLOWING WRITE-IN
CANDIDATE TO THE BOARD:

| VOTE TO ELECT THE FOLLOWING WRITE-IN
CANDIDATE TO THE BOARD:

| VOTE TO AMEND THE DECLARATION PURSUANT TO THE PROPOSED
AMENDED AND RESTATED DECLARATION OF HORIZONTAL PROPERTY REGIME FOR
~ HILTON CASITAS, ALSO REFERRED TO AS THE AMENDED AND RESTATED DECLARATION
FOR HILTON CASITAS CONDOMINIUMS, AS RECOMMENDED BY THE BOARD.

PLEASE PLACE AN “X" [F YOU ARE RETURNING THIS BALLOT FOR
QUORUM PURPOSES ONLY. Do NOT VOTE if this box is checked.

ONCE YOU HAVE COMPLETED YOUR BALLOT, PLEASE RETURN IT TO THE ASSOCIATION IN THE
ENCLOSED ENVELOPE OR BRING IT TO THE ANNUAL MEETING OF THE MEMBERS IN PERSON TO BE HELD
ON MARCH 31 2016. THIS BALLOT IS VALID FOR ONLY THE PURPOSES OUTLINED ON THIS BALLOT. THIS
BALLOT MAY NOT AUTHORIZE ANOTHER PERSON TO CAST VOTES ON BEHALF OF THE MEMBER.

Name Unit Number
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" Hilton Césitas Council of Homepwners

Proposed 2015 Buvdget'
Beginning Cash =~ P $13,641.26 $ | 3,641 . 26
Added Cash receipts 31978032 V. 100,585 ,92#
Total Cash s3342158 $114, 2318
Estimated Expenses
Accounting | . $400.00
Legal $14,500.00
Bank Fees $360.00
‘Management Fee , $2500.00
) gL i .0
Total ¢ $17,76000 - 11,760.00
Estimated Cash 3/20/2016 $15,66_1.58 - 15:2-1;5;8_
Unacconntad for vartapce . .4 80,505.66
Cash receipts based on new monthly dues of 8004
| X 2% vhds
¥§,322.16 per mokh
X 12 morths

¥ Totul cash recaipts $100 S84.3z
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CLARK HILL

ATTORNEYS AT LAW

14830 N. Scoteadste Road, Suite S00
Scottadale, Arizons 85254

Telephume (480} 684~1100
Fed ID # 28-0425840
INVOICE
Jovoice # 574583
Hilton Casitas Council of Homeowners March 31, 201s
Attn: Michael Bengson Client: 48320
6333 N. Scottsdale Road Matter: 173849

Unit 10
Scottgdale, AZ 85250-5428

AR ERNES O T s bty oy REZORTE DN =ﬁ‘==’===========:= D2 2 13 st 4 -3

RE: Condominium Reorganization and Whitmer Dispute

FOR SERVICES RENDERED through November 30, 2014
Total Sexrvices: $4,420.00

INVOICE TOTAL $§4,420.00

PAYABLE UPON RECEIPT IN U.S. DOLLARS



CLARK HILL ric.

Hilton Casitas Council of Homeownexrs

* Condominium Reorganization and Whitmer Dispute
March 31, 2015

INVOICE # 574583

Page 2

DETAILED D ;

16/22/14 Telephone call from M. R Anderson
Bengson regarding
condominium restructure (.3
no charge); review letter
from attorney for
association regarding issues.

10/30/14 Bengson: Review legal action R Anderson
by unit ownex; review
declaration and statutory
authority; telephone call to
M. Bengson regarding legal
igsue.

10/31/14 Talephone call from M. R Anderson
Bengson regarding bylaws,
board meeting, and current
issues.

11/12/14 Telephone call to M. Bengson R Anderson
regarding lawsuit against
association.

11/14/14 Review file documents; R Anderson
Yeview Motion for Summary
Judgment; prepare Response
to Motien,

11/17/14 Telephone call from H. R Anderson
Megrand, Department of
safety, regarding
adminlgtrative hearing;
review Hotice of Hearing.

11/20/14 Telsphone call from M. R Anderson
Bengson regarding meeting
with L., Whitmer.

.20

.50

.20

‘40

3.50

IBO

.20

6§5.00

162.50

65.00

130.00

1137.50

260.00

65.00



Page 3
11/21/14

11/21/14

11/26/14

11/26/14

11/28/14

RGA

CLARK HILL r.c.

Hilton Casitas Council of Homeowners
Condominium Reorganization and Whitmer Dispute
March 31, 201§

INVOICE # 574583

Telephone call from N.
Bengson regarding wmeeting
with L. Whitmer; telephone
call to M. Bengson regarding
claims.

Meeting with L. Whitmer
régarding lawsuit, history
of association,

Review petition, motion for
summary judgment, and other
legal claims for
administrative hearing;
review prior minutes; review
Board and budget analysis of
the original asgociation and
new association; review
Corporation Commipsion
records; review original
by-laws and proposed amended
by~laws.,

Meeting with L. whitwmer, a.
Eli regarding eondo ground
leagse issues,

Research issue of authority
of association, amending
declaration/bylaws, issue of
replacement of
unincorporated association
with non-profit association,
review ground leage and
restrictions on casitas.

R Anderpon

R Anderson

R Anderson

R Anderson

R Andexrson

TIMEKEEPER SUMMARY

Robert G, Anderson
Robert G. Anderscn

4.50 hours at
13.60 hours at 3$325.00 =

$6.00

-30 97.50

2.00 NO CHARGE

3.70 1202,50

2.50 NO CHARGE

3.80 1235.00

$4.420.00

= $0.00
$4,420.00



CLARK HILL

ATTORNEBYS AT LAW

14850 N, Seonsdals Road, Sulte 500

Scottdale, Arizona 85254

Telephons (480) 634-1100

Red.ID F $83-0425840

INVOICE
Iavoloe #  5735T7

Hilton Casitas Council of Homeowners March 27, 2015
Attn: NMichael Bengson Client: 48320
6333 N. Scottedale Road Matter: 179849

Unit 10
Scottedale, AZ 85250-5428

SR I O s e sauaus:au:::uusnnr—‘rbw:wnunnémﬂcﬂﬂhﬂwanw=n R RESECaAS DT oMKy

RE: Condominium Reorganization and Whitmor Dispute

FOR SERVICES RENDERED through December 31, 2014
Total Services: 82,307.50

INVOTCE TOTAL $2,307.50

PAYAHLE UFON RECEIPT IN U.S. BOLLARS



Page 2

12/05/14

12/08/14

12/12/14
12/15/14

12/16/14
12/18/14
12/19/14

12/22/14

CLARK HILL r.Lc,

Hilton Casitas Council of Homeowners
" Condominium Reoxrganization and Whitmer Dispute
March 27, 201S

INVOICE $# 578577

ETAILED TRS PTL

Telephone call to M. Bengson
regarding meeting and
leasing (.2 no charge).

Telephone call from L.
Whitmer regarding ground
lease issue, hotel's offer
(.2 no charge).

Telephone call from M.
Bengson regarding hearing
{,2 no charge); telephona
call fyom C. Hill, attorney
for lawsuit.

Meeting with M. Bengson, B.
and 8, Askenazi regarding
Board elections,
Administrative Hearing,
witnesses, and evidence.

Telephone call from B,
Askenazi regarding witnesses
for hearing (.2 no charge}.

Review emails from M.
Bengson, L. Whitwmer, E.
Raratz. .

Telephone call to M. Bengson
regarding leasing; review
evidence.

Telephone call to M. Bengson
regarding hearing; review
evidence; review file;
review pleading andg
Whitmer's evidence: prepare
for hearing.

F \'

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

.20

+20

.40

1,20

.20

.30

.20

3.20

NO CHARGE

NO CHARGE

NO CHARGE

390.00

NO CHARGE

87.50

£§5.00

1040.00



CLARK HILL r.rc.

Hilton Casitas Council of Homeowners

Condominium Reorganization and whitmer Dispute
Maxch 27, 201s

INVOICE # 578577
Page 3

12/23/14 Prepare for hearing and R Anderson 2.20 715.00
attend adwinistrative
hearing on Whitmer petition.

$2,307.50
IIMEKEEPER SUMMARY
RGA Robert 6. Anderson 90 hours at $0.00 = $0.00

1.
RGA Robert @. Anderson 7.10 hours at $325.00 = 82,307.50
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Hilton Casitas Council of Homeowners
Annual General Meeting of Members
March 31, 2015
Minutes

Meeting called to order by Mike Bengson at 6:10 pm.

There was a call for a Quorum. The following members were in attendance: Sue Karatz,
Mike Bengson, Peggy Bengson, Pamela Penn, Dorene Mykol, John Huston, Betsy
Stodola, Barbara Askenazi, Kristin Bloomquist, Don Randolph, Barrie Bercuson, Mike
Sheedy, Undine King, Steve Pollock, David Cameron, Nancy Diamond.

Motion to approve the October 15, 2014 minutes by Kristin Bloomquist, 2™ by Barbara
Askenazi, motion passed.

Attorney Cory Hill, provided a summary and update on the pending Eli lawsuit.

Attorney Bob Anderson, General Counsel for the Hilton Casitas Council of Homeowners,
discussed the process to make changes to our current governing documents.

Lia Correa, Community Manager with Cornerstone Properties, Inc. (CPI) described how

her firm can assist the board in the management, administration and operations of our
association.

Kristin Bloomquist made a motion to hire CPI as our management company, 2" by Steve
Pollock, motion passed.

Doug Heaton, General Manager with the Hilton Hotel, expressed good will and
hospitality, appreciates Casitas as good neighbors. He listed perks/amenities for Casita
owners. They will continue. He said the basic charges have stayed the same.

Annual budget was presented and discussed.

Betsy Stodola made a motion to approve the 2015 budget, 2nd by Barrie Bercuson,
motion passed.

Ballots were collected for increase of monthly dues. The members approved monthly

dues increase , effective May 1, 2015.

Ballots were collected for New Board Members. The members elected the following to
the Board: Mike Bengson, Steve Pollock, David Cameron, Don Randolph, and Barrie
Bercuson.

Mike Bengson adjourned the meeting at 7:40 pm.

Respectfully submitted by Barbara Askenazi
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CLARK HILL r.L.c.

Hilton Casitas Council of Homeowners
Condominium Reorganization and Whitmer Dispute

.. March 20, 2015

INVOICE # 588805

Page 2

02/17/15

02/17/15

02/17/15

02/18/15

02/19/15

02/25/15

02/27/15

DETAILED DESCRIPTTON OF SERVICES

Review order from
Administrative Judge.

Review coriginal By-laws and
Amendment to By-laws;
prepare Amended By-laws.

Memorandum to M. Bengson (.1
no charge); telephone
conference with H. Textor at
Department of Fire and
Transportation (.2 no
charge) .

Review file regarding
lawsuit; review original
Declaration and continue
work on Amended Declaration.

Telephone conference with M.
Bengson regarding court
decision, next meeting,
igsues for Annual Meeting,
and special revisions for
new Declaration (.3 ne
charge) .

Review memorandum from M.
Bengson, review Declaration
regarding issues M. Bengson
has raised.

Telephone conference with M.
Bengson regarding Management
Agreement with hotel
regarding revised
Declaration; review and
revise Declaration.

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

R Anderson

1.10

1.20

.30

1.90

l30

lso

2,60

NO CHARGE

390.00

NO CHARGE

617.50

NO CHARGE

162.50

845.00
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BYLAWS
OF
HILTON CASITAS COUNCIL OF CO-OWNERS

ARTICLE 1
NAME AND LOCATION CF COUNCIL OF CO-OWNERS

Section 1. Name and Location. The name of this Council

of Co-owners is HILTON CASITAS COUNCIL OF CO-OWNERS (hereinafter
called the "Council®). Its principal placé of business shall be
loca.ted in thé City of Scottsdale, Maricopa County, Arizona.
ARTICLE_ 11
REFERENCE.TO DECLARATION

Section 1. Reference. Reference is made to that certain

Declaration of Horizontal Property Regime, recorded on May 22,
1072, in Docket 9448, pages 790 to 846 ‘inclusive, records of
Maricopa County, Arizona (hereina;ﬁter called the "Declaration").
The Decla'r_;—lt.ion, as amended and supplengented from time to

time as thexein provided, is ‘incorporated I;erein by reference.

'.'i‘he"ﬂééiéféfiﬂn ‘cmzers Hllton Cantas (hereinafter called the
: R s a ! af -'{,J.s in oL

'"PWPFTW Hiton Cas:tas J. ‘aescnbed in the Dehrabion.
. . : b
: g‘l,r k‘1‘1‘1
) -.rﬁr P
L Mi IBERSH‘IP ]
! LT | b B3 pts D Rember - i7 shal 13-
w—’:'w'ﬂﬂm' Membersh1p $hall be- limited to
. ..,1 R L D] defind © D she nq:\..l...tatam-

. fﬁ)ﬁhgrs\ ('a_‘s ‘said t:erm is defined in the Declaratlon) of the

A
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Casitas {as said term is defined in the beclaration). An
owner will be deemed a member upon reco}dﬁtion, in the public
records of Maricopa County, Arizong, of a Sublease and/or
other instrument establishing a record title to the Casita.
An owner shall remain a member of this Council until such
member's death, or until such time as such membér's Sublease
-is assigned or is terminated for any reasoh, or until such
iime as such member's right of occupancy of the Casita under
the Sﬁbleasa is terminated for any reason, at which.time such
member's membership in this Council shall automatically cease
and terminate. No ce?tificates of membership shall be issued,
and membership shall be évidenced by an official list of said
membexrs, which list shall be kept by the Secretary of the

Council.

Section 2. Place of Meetings. Meetings of the members of

the Council shall be held at the Property or such other suvitable
place convenient to the members as may be designated by the

Board of Directors.

Section 3. Annual Meetings. The first annual meeting of

the members of this Council shall be held within one year after
completion and occupancy by owners of seventy-five percent (75%)
of the total number of Casitas to be constructed upon the Prop-
erty, or at.such earlier time as the initial Board of Directors

shall designate, whichever is sooner. Thereafter the annual

PROCAC000896



meetings of the Council shall be held within three months

dfter the end of each zccounting year.

Section 4. Special Meetings. Special meetings of the

Council may be held at any time upon the call of the Presi-
dent or a petition signed by at least twenty-five per cent’
(25%) of the members and presented to the Secretary.

Section §. Notice of Meetings. The Secretary shall

give written notice of each annual and special meeting to
QVery member according to the Council's record 9f ownership,
at. least five days before the date set for such meeting,
stating whether it is an annual or special meeting, the
authérity for the call fhereof, the place, day and hour of
such meeting and the purpose therefor, in‘any of the follow-
ing ways: (a) by delivering it to him personally, or (b) by
leaQing it at his Casita in the Property or at his usual
residence or place of business, or (c) by mailing it, postage
prepaid, addressed to him at his address as it appears on the
Council's Tecords of ownership. If notice is given, pursuant
to the provisions of this section, the failure of any members
to receive actual notice of any meeting shall in no way invali-
date such meeting or any proceedings thereat. The presence of
any .member in person or by proxy at any meeting shall be deemed
a2 waiver of any required notice to such member unless he shall

at the opeﬁing thereof object to the holding of such meeting

PROCACO000897



because of the failure to give notice in accordance with the

provisions hereof.

Section 6. Quorum.'>The presence at any meeting in per-

son Or by.ﬁroxy of a majority of members shall constitute a
quorﬁm, and the acts of a majority of the members at any meet-
ing at which a quorum is présént shall be the acts of the
Council except as otherwise provided herein. The quorum per-
" centage requirement shdll be reduced by fifteen percent {15%)
%or eéch meeting which follows any prior meeting in which a
sufficient number of members to constitute a quorum weTe not
present in person or by pYoxy.

Section 7. -Voting. A member shall be entitled to ome

voie for each Casita subleased (hereinafter referred to in the
context of “owned") by such member. In the event any Casita
is oyned by two or more persons, by a corporation, fartnership
or other entity having more than one person as 2 member,
whether by joint tenancy, temancy in common, community prop-
erty, or otherwise, the membership as to such Casita shall be
joint and a single membership for such Casita shall be issued
in the names of all, and they shall designate to this Council,
in'writing, at the time of issuance, one of their number who
shall have the power to vote said membeiship, and, ir the ab-
sence of such designation and until such designation is made,

the Board of Directors of the Ceuncil shall make such designation.

PROCAC000898



‘'Section 10. Order of Business. The ordex of busihess

(if the subjects aie appropriate) at all ﬁeetipgs of the
Council shall be as follows:
(a) Roll call;
(b) P{oof of notice of meeting;
(¢) Reading of minutes of preceding meeting;
(d) Report of officers;
(e) Report of committees;
(£) Election of directors;
{g) Unfinished business;
(h) New business.
. "ARTICLE IV
BOARD OF DIRECTORS

Section 1. Number and Qualifications. The business and

affaifs.of the Council shall be governed by a Board of Direc-
tors comﬁosed of not less than three (3) nor more than five (§)
persons, who shall serve without compensation. The initial
Board shall be composed of five members, and. the number of mem-
bers on the Board thereafter shallvbe established from time to
time by the Boaxd. No person shall be eligible for election as
a director who is not at the time of election 2 member of this
Council (except such persons who may serve as directors during
the period from the date of recordation of the Declaration un-

til the first annual meeting of the members).
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Section 2. Powers. The Board of Directors shall have
all powers necessaxy for the administration of the affairs of
the Council and may do all such acts and things therefor as
are not by law, the Declaration or these Bylaws directed to
be e&grciSed or done only by the members.

Section 3. Election and Term. The Board of Directors

‘shall be elected annually by the members at the annual meet-
?pg of the membefs of the Council, or at any special meeting
called for the purpose of such election, for a term of one

year, and each member shall be entitled to oné vote for each

Casita owned by him.

Section 4. -Vacancies. Vacancies in the Board of Di-

rectors caused by any reason other than removal of a director
by the Council shall be f£illed by vote of a majority of the
remaining directors, even though they may consfituté less
than a quorum, and each person so elected shall be a director
until his successor is elected at the next annual .ieeting of
the Counci;. Ceasing to be a member of the Council, death,

incapacity or resignation of any director shall cause his

office to become vacant.

Section 5., Removal of Directors. At any rggulaf oT
special meeting of the Coumcil duly called, any one or more
of the directors may be removed with or without cause by vote
of a majority of members and a successor may then and there

be elected to £ill the vacancy thus created. Any director
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vhose removal has been proposed by the members shall be given
at least five days notice of such proposed action and an op-

portunity to be heard at such meeting. )

-

Section 6. Annual Meeting. An organizational meeting

of the Board of Directors shall be held at the place of, and
immediately following, each annual meeting of the Council,

and it shall not be necessary to give any notice to any direc-
tors in order for there to be a valid meeting, provided that

a méjority of the whole Board shall be present. At such meet-
ing the Board shall elect the officers of the Council for the

ensuing year.

Section 7. Recgular Meetings. Regular meetings of the

Board of Directors may be held at such time and place as

shall be determined from time to time by a majority of the
Directors. Notice of regular meetings.of the Board shall be
given to each director, personally or by mail, telephone or
telegraph, at least one day prior to the date of such meeting.-

Section 8. Speciél Meetings. Special meetings of the

ﬁoard of Directors may be called by the President on at least
one day's notice to each director, given personally or by
telephone or telegraph, which notice shall state the time,
place and purpose of such meeting. Special meetings of the
Board shall be called by the President or Secretary in like
manner and with like notice on the written request of at .

least two directors.
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Section 9. Waiver of Notice. Before or at any meeting

of the Board of Directors any director may in writipg waive
notice of such meeting, and such waiver shall be deemed
equivalent to the giving of such notice. Attendance by a
director at any meeting of the Board shall be a waiver of
notice to him of such meeting. If all the directors are
present at any meeting of the Board, no notice thereof shall
be required, and any business may be transacted at such
meeting.

Section 10. Quorum of Board. At all meetings of the

Boaxd of Directors a méjorify of the total number of directors
established by these.Bylaws shall constitute a quorum for the
transéctiop of business, and the acts of a majority of the
directors present at any meéting at which a quorum is present
shall be the acts of the Board. 'I1f less than a quorum shall
be preseht at any meeting of the Board, a majority of those
present may adjourn the meeting from time to time. At any
such adjourned meeting at which a quorum is present, any
business which might have been tr;nsacteﬁ at the meeting as
originally called may be transacted without further notice.

Section }1. Fidelity Bonds. The Board of Directors may

require that all officers, employees and agents of the Council
handling or responsible for its funds, shall furnish adequate

fidelity bonds. The premiums on such bonds shall be paid by

the Council.
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Section 12. First Board of Directérs. The members of

the first Board of Directars shall be George Pale, Gerald

Hirt, Norman Grossman, Normén.D. Levitt and Robert H.

Karatz.
ARTICLE V
OEFICERS

Section 1. Designation. The principal officers of the

Council shall be a President, a Vice President, a Secretary
and a Treasurer, all of whom shall be elected by, and in the
case of the President from, the Board of Directors. The
Board may appoint an assistant treasurer, an assistant secre-
tary and such other officers as in its judgment may be

necessary.

Section 2. Election and Term. The officers of the

Coungil shall be elected annuzlly by the Board of Directors

at the Board's annual meetings and shall hold office at the
pleasure of the Board. The officers elected shall hold office
for a period of one (1) year, or until their successors are
elected and qualified. No perscn shall be eligible for elec-
tion .as an officer who has not, at the time of election, ful-
fiiled the membership requirements set forth in Article III

hereof.

Section 3. Removal. Any officer may be removed either

with or without cause by vote of a majority of the members of

the Board of Directors and his successor elected, at any

-1 0 -
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regular meeting of the Board or.any spe&ial meeting called

for such purpose.

Section 4. President. The President shall be the chief

executive officer of the Council and shall preside at all
meetings of the Council and of the Board of Directors. Sub-
ject to the control of the Board he shall eiercise_general
supervision and direction over the management and conduct

of the business and affairs of the Council. He shall also
have such other powers and duties as may be provided by
these Bylaws or gss;gned to him from time to time by the

Board.

Section 5. Vice President. The Vice President shall

assume and perfoxrm the duties of the President in the absence
or disability of the President or whenever the office of
President is vacant. He shall also haqe,such other powers
and duties as may be assigned to him from time to time by the

Board.

‘Section 6. Secretary. The Secretar& shall attend and

keep the minuteé,of all meetings of the Council and of the
Board of Directors, give all notices thereof as provided by
these Bylaws, maintain and keep 2 continuous and accurate
record of. ownership of all Casitas, have charge of such books,
documents and records of the Council as the Béard may direct,

and in general perform all,the'dﬁtigs incident to the office

of Secretary.
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Section 7. Treasurer.

The Treasurer shall keep and main-
tain the books and financial records of the Council, and shall
prepare regular reports thereof and be responsible for the

proper deposit and custody in the name of the Council of all

its funds and securities.

Section 8. Audifor. The Council hay appoint annually
an independent public accountant or accounting firm as auditor
to audit the books and financial records of the Council.
' | ARTICLE VI
ADMINISTRATION

Section 1. Management. The Board of Directors shall at

2ll times manage and operate the Property and have such powers
and duties as are granted the Board by the Declaration and
these Bylaws.

ARTICLE VII

COVENANTS AND RESTRICTIONS AS TO SALE,
LEASING AND OTHER ALIENATION

Section.l. Sale or Lease. Except for any_ieasing of a
Casita for a period of not in excess of 60 days (which shall
require no notice to or approval by the Corporation, as said
teym is defined in the Declarition, or the Council), any owner
who wishes to sell or lease his Casita (or any lessee of any
Casita wishing to assign or subledse such Casita) to'aﬁy per-
son not related by blood or marriage to the owner shall give

to the Corporation and the Council no less than fifteen (15)
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days' prior written notice of the texrms of any contemplated
sale or lease, t§gether with the name and address of the pro-
posed purchaser or lessee. The Corporation shall at all
times.haye the first right and option to purchase ox lease
such Casita upon the same terms, which option shall be
exercisable for a period of fifteen (15) days following the
date of receipt of such notice. If said option is not exer-
cised by the Corporation within said fifteen (15) days, the
Council shall have the second right and option to purchase
such Casifé upon the same texms, which option shall be exer-
cisable for = period of five {5) days following the expira-
tion of the Corporation's option period. If said option is
not exercised by the Council within said five (5) days,

the ‘owner {or lessee) may, at the expiiation of said period
and at any time within sixty (60) days after the expiration
of the last‘option period, contract to sell or lease (or
sublease or assign) such Casita to the proposed purchaser or
lessee named in such notice upon the terms specified therein.

Section 2. Gift. Any owner who wishes to make a gift

of his Casita or any interest therein to any person or per-
sons who would not be heirs at law of the owner under the
laws of intestate succession of this state, shall give to the

Corporation and the Council not less than fifteen (15) days'
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written notice of his or her intent to make such gift prior
to the contemplated date theregf, tggethef ﬁith the mame and
address of the intended donee and the contemplated date of
such gift. The Corporation shall at all times have ‘the -
first right and option, and if it fails to exercise such
right the Council shall hav; the second Tight and option, to
purchase such Casita or interest therein for cash at fair
market value to be determined by arbitration as herein pro-
vided. The Corporation’s option shall be exercisgble until
the eipiration of forty-five (45) days after receipt by it
of the written notice, and the Council's option shall be
exercisable until the expiration of five (5) days after
expiration of the Corporation's option period. Within five
(5) days after receipt of said written notice by the Corpo-
ration and the Council, the Corporation and the'ownér desir-
ing té make such gift shall each appoint a qualified real
estate appraiser to act as arbitrators. The two -arbitrators
so appointed shall, within ten (10) days -after their appoint;
ment, appoint another qualified real estate appraiser to act
as the third arbitrator. Within ten (10) days ;fter the
apﬁointment of said arbitrator, the three arbitratdrs shall -
determine, by majority vote, the fair market value of the
Casita or interest thercin which the owner contemplates con-

veying by gift, and shall thereupon give written notice of

~14-
PROCAC000908



such determination to the owner, the Corpdration and the
Council. The Corporation's and Council's respective options
to purchase the Casita or interest therein shall eipire

within the time pexriods set forth above.

Section 3. Devise. In the event any owner dies leaviﬁg
a will devising his Casita or any interest therein to any per-
son or persons not his heirs at law undexr the laws of inte-
%tate succession of this state, and said will is admitted to
probate, the Corporation shall have the first option and the
Council shall have the second option (to be exercised in the
manner hereinafter set forth) to purchase said Casita or
interest therein either from the devisee or devisees thereof
named in said will or, if a power of sale is Eonferred by
said will upon the personal representative named therein, from
the personal representative acting pursuant to said power, for
cash at fair market value which is to be determined by arbi-
tration. Within twenty (20) days after the appointment of a
personal representativé for the estate of the deceased owner,
the Corporation shall appoint a qualified real estate appraiser
to act as an arbitrator, and shall thereupon_give written
nofice of such appointment to the said devisee or devisees or
personal representative as the case may be. Within twenty
{20) days thereafter sai& devisee or devisees, or personal

representative, as the case may be, shall appoint a qualified
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real estate appraiser to act as an arbitrator. Wi;hin ten -
(10) days after the appointment of said arbitrator, the two
50 appointed shall appoint another qualified real estate
appraiser to act as the third arbitrator. Within ten (10)
days thereafter, ihe,three arbitrators shall determine, by
majority vote, the fair market value of the Casita ox inter-
est therein, and shall thereupon give written notice of such
determination to the devisee or devisees (or personal repre-
sentafive), the Corporation and the Council. The Corporation's
option to pﬁrchase the Casita or interest therein shall expire
thiriy (30) days after the arbitrators' written determination
is delivered to the Corporgtion and the Council, and if the
Gorporation fails to exercise the oﬁtioﬁ, the Council's option
shéll expire fifteen (15) days after the Cofporation‘s option

period.

Section 4. Consent of Voting Members. The.Council shall

not exercise any option hereinabove set forth to purchase any

Casita or interest therein without the prior written consent

of two-thirds of the voting membexs. The Council may bid to

purchase at any sale of a Casita or any interest therein of
any deceased owner which is held pursuant to an order or di-
rection of a court upon the prior written consent of two-

thirds of the voting members of the Council, which consent
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shall set forth a maximum price which the Council is autho-

rized to bid and pay for said Casita or interest therein.

" 'Section 5. Release oOr Waiver of Uﬁfidns. The Corpora-

tion may, by written consent to be given within ten (10)
days after application for such consent is received by the
Corporation, release OT waive any of the options given to

4t {for the particular tr?nsaction under consideration) in
fhis Article. If the Corporation so releases or waives its
bptions, then upon the written consent of a majority of the
Board of Directors, such consent to be given within ten (20)
days after application for such consent is Teceived by the
Board, and upon the written consent of two- thirds of.the mem-
bers of the Council, such consent to be given at the first.
meeting of the members after application for such consent is
recelved by the Secretary, any of the options contained in
this Artlcle (with respect te the particular transaction at
hand or the particular owner SO applying) may be released or
waived by the Council, and the Cas1ta or any interest there:ﬂ
may be sold, conveyed, leased, ass;gned,.glven or devised
free and clear {(for. that particular transaction) of the pro-

visions of this Article.

Section 6. Proof of Termination of Option. A certificate

executed and acknowledged by the respective secretarys of the

Corporation and the Council stating that the provisiens of
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.this Artlcle as hereinabove set foxth have been met by an
Owner, or duly waived by the Corporation and the Council, and
that the rights of the Corporation and the Council hereunder
have terminated, shall be conclusive upon the Corporation,
the Council and the owners in favor of all persons who Tely
thereon in good faith, and such certificate shall be fur-
‘nished upon request to any . ovwner who has in fact complied
w1th the provisions of this section or in respect to whom the

prov151ons of this section have been waived.

Section 7. Nonapplicability. The provisions applicable

to (or obligationms jmposed upon) an owner in this Article shall
not apply to the Cnrporétiop in its capacity as the owneTr of
any Casita. -
ARTICLE VIII
_ MANAGING AGENT AND EXECUTION OF INSTRUMENTS

Section.l. Managing Agent. The Board of Directors may
annually employ a responsible corporation, partnership,
individual or other entity, as Managing Agent to manage and
control the Property, subject at all times to direction by
the Board, with all the administrative functions set forth.
elsewhere in these Bylaws and such other powers and duties
and at such compensatlon as the Board may establish.

Section 2. Execution of Instruments. A1l checks,

drafts, notes, acceptances, conveyances, contracts and other
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ihstfuments shall be signed on behalf of the Councia by such
person or persons as-shall be provided by general or special
resolution of the Board of Directors, or, im the absence of
any such resolution applicable to such instrument, by the
President or Vice President and by the Treasurer oxr Secretary.
ARTICLE IX
. OBLIGATIONS OF MEMBERS

" Geetion 1. Assessments. All members shall pay to the

Council or its Managing Agent in advance on the first day of
each_and every month the monthly installments of assessments
against their respective Casitas for common expenses of thé
Propefty in accordance with the operating budget which shall

be prepared thirty (36) days prior to the yfginning of each
fiscal year. In the event any member 1is deiinquent in the
payment of any monthly assessment for a period in excess of
thirty (30) days, the Board of Directors may take any and all
necessary aétion, pursuant to its powers. sei foxth in the
Declaration, including at its discretion and without limitation,
sever or disconnect any or all utility connections to his Casita

after five (5) days written notice.

Section 2. House Rules. The Board of Directors, upon

giving notice to all members in the same manper as herein pro-
vided for notice of meetings of the Council, may adopt, amend

or repeal any supplemental rules and regulations governing
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details of the operation and use of the Property not incon-

sistent with any provision of law, the DPeclaration ox these

Bylaws.

Section 3. Record of Ownership. Every Casita owner

shall promptly cause to be duly recorded or filed of record
the Sublease, deed or other instrument establishing a record
title to the Casita in the Property and deliver to the Secre-
tary ‘of the Council a certified copy of such instrument. The
Secretary shall maintain all such information in.the Council's

records of ownership of the Casitas.

Section 4. Mortgages. Any Casita owner who moi;ggges

his Casita or any interest therein shall.notify the Corpora-
-tion and the Board of Directors of the name a_.nd addz.'ess of his
mortg;éee, and also of the release of such moxtgage, and the
Secretary shall maintain all such information in the Council's
records of ownership. The Board of Directors at the request
of any mor;gé@ee or prospective purchaser of any Casita shall
report to such person the amount of any assessments against
such Casita then due and unpaid.

ARTICLE X

AMENDMENTS

Section 1. Procedure. These Bylaws may be amended by

fifty-one ‘percent (513%) of the members at a meeting of the

members specially held for such purpose; provided, however,
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that no amendment shall be valid and efféctire unless it bears

the signed and acknowledged concurrence of the Corporation (as
said term is used in the Declaration);
ARTICLE XI

CONFLICTS
Séction 1. Control.

These Bylaws are set forth to comply
with the provisions set forth in the Declaration. In case any
of the provisions of these Bylaws conflict with the provisions

of said Declaration, the provisions of said Declaration shall
control.
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MINUTES OF THE GENERAL MEETING OF HILTON H.0.A. MARCH 31 2016

The Casita owners present were Bruce and Betsy Stodola, Tammi Prentis, Don Randolph, Pam Penn,
Mike and Peggy Bengson, Undine King, Barb Ashkenazi, Bill Shraeder and Kristin Bloomquist, Sue
Karatz, Doug and Doreen Makol, David and Barrie Bercuson, Richard Walker, Steven Pollock, Nancy
Diamond and Pamela Penn. ‘

Also present Casita #2 owners and Bob Anderson (attorey) and Doug Heaton (hilton rep)

The minutes from the 2015 board meeting were read and approved by Kristin Bloomquist and
seconded by Betsy Stodola.

Mike Bengson explained the delay in voting for new declarations as Hilton had not yet approved. The
vote for board members went ahead with Mike Bengson, Steve Pollock, Don Randolph, Barrie
Bercuson and Bill Shraeder voted in. Bill's position subject to approval of his trust.

Doug Heaton then thanked everyone for their patience regarding renovations and after some
questioning about rentals voiced his opinion that taxes would eventually have to be paid by renters.
He briefly discussed security concerns and said the hotel was working to improve several concerns.

Discussion followed about hilton perks re: Happy Hour and rewards for up to date owners.

The 2016 budget was presented and motion to approve by Sue Karatz and seconded by Kristin
Bloomgquist,

The discussion of Rules and Regulations was tabled as the change in Articles is on hold.
Richard Walker volunteered to head a committee to try and summarize and compare changes in the
new articles to the old so owners would easily understand he differences.

Betsy Stodola volunteered to help and more participants to be determined.
Mike Bengson then read a letter from David Cameron addressed to all the owners.
"Horizontal property condominium regime?,

I do not agree with the proposed changes to the declarations, bylaws, and rules and
regulations. It is our intent to refute ali changes whether they are improperly ratified or
inappropriately voted on by parties whom have no authority to do so. We will reserve our
rights accordingly and defend against any type of forced covenants.

The existing governing body is not a Bias group of individuals. We have witnessed first hand
behind closed doors, acts of discrimination by board members. We believe these
discriminations are based on gender, race, religion, and age. All of which are protected
classes. It is our opinions that the current board must be dismantied based on this claim. We
reserve the right to take action against any entity that chooses to make Homeowners



decisions that cause our property and rights as owners of multiple casitas, to be bound
unwillingly. It is the opinion that these decisions and votes must be made by unanimous vote.
Which derived by precedent, is the overruling law in this circumstance according to our
council.

| implore the board to reconsider the intent to damage our property.

David Cameron"

Mike then explained that Cameron was an ex board member who worked and participated
on the new articles with enthusiasm and was confused as to where this lefter was coming
from. The reality was about the change in rental periods but the letter caused some concern
about its legitimacy

There was then discussion about Tim Schaffer's attomey letter where Bob Anderson

emphatically denied it's correctness and thought we could enter a complaint to the bar
association.

Bill Schrader the raised the possibility of binding arbitration on future law suits to prevent all
these legal fees and Rick Walker thought that courts would love this alternative.

There was then discussion about replacing safe guard, changing gate code systems, towing
parking violations and it was advised that the board could change these things in new rules
and requlations.

Tammi Prentice and Doreen Makol objected to #25 yard art and Mike Bengson explained
that the Hilton was going to handle these violations in future re: penalties and liens.
There was a short discussion about common areas and H.O.A. responsibility as well as
garbage pick up.

The meeting was then adjourned—moved by Steven pollock and seconded by Betsy
Stodola.



Minutes of 3/31/16 Hilton Casitas Council of Homeowners Board meeting.

Meeting established the following:
Mike Bengson- President

Steve Pollock-Vice President
William Schrader- Treasurer

Barrie Pollock- Secretary

Don Randolph-Vice President

End of meeting.
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Hilton Casitas Council of Homeowners

2015 Annual Meeting Ballot

The Hilton Casita Council of Homeowners hereby presents this written ballot to change the common
monthly HILTON CASITAS COUNCIL OF HOMEOWNERS FEE to $289.04 at the Annual Meeting of the
Council scheduled for Tuesday March 31, 2015 at 6:00PM at the Hilton Board Room.

PLEASE VOTE YES OR NO BY PLACING AN “X” IN THE APPROPRIATE BOX

YOU MAY VOTE iN PERSON BY BRINGING THIS BALLOT TO THE MEETING AND SUBMITTING IT TO THE
BOARD.

YOU MAY ALSO RETURN THE BALLOT TO MIKE BENGSON 6333 N SCOTTSDALE RD #11, SCOTTSDALE
85250. BALLOTS MUST BE RECEAVED BY 3/30/2015.

BELOW 1S MY VOTE TO CHANGE THE COMMON MONTHLY HILTON CASITAS COUNCIL OF

HOMEOWNERS FEE TO:
$289.04

YES

NO

Name ( Printed)

Address & Casita #

Signature

Date
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R L Whitmer
m

Subject: Hilton Casitas Council of Homeowners
On Tuesday, February 17, 2015 1:57 PM, Michael Bengson <mike@mbengson.com> wrote:

| just wanted to get everybody up to date on the Hilton Casitas Council of Homeowners.

The Council has been going thru some changeé. We now have a new Board. The members
are as follows:

Michael Bengson-President/Treasurer email: mike@mbengson.com
Barbara Askenazi-Secretary email: blaskenazi@gmail.com
Steven Pollock- Vice President

Please note we will have an annual meeting in the near future to elect new officers and
approve the next budget and association fee's as well as amendments to the bi laws. | will let
everybody know the date. If you cannot attend please vote on the issues by proxy. Prior to
the meeting you will receive a package of information/agenda etc.

Thank you.

Michael Bengson
480-688-7002
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CHAPTER 4.1

HORIZONTAL PROPERTY REGIMES
ARTICLE 1. IN GENERAL

83-551. Definitions. )

33-552. Recording of declaration to submit property to regime.

83-568. Contents of declaration. -

83-554. Reference to declaration for description of apartment and com-
mon elements.

33-5556. Interest in common elements; reference to them in instrument.

33-556. Withzti!rawa! of property from regime; recording; subsequent
regime.

33-567. Individual apartments and interest in common elements are

: alienable.

33-568. Real property tax and special assessments; levy on each apart-
ment.

83-559. Liens against apartments; removal from lien; effect of part
payment. ’

33-560, Limitation upon availability of partition; exception as to limi-
tation of partition by joint ownership.

33-561. Management by council of co-owners; rules and regulations.

ARTICLE 1. IN GENERAL

Chapter 4.1, article 1, consisting of sections $8-551 to $5—
561, was added by Laws 1962, Ch. 89, § 1, effective March 22,
1962,

§ 33-551. Definitions

In this article, unless the context otherwise requires:

1. “Apartment” means one or more rooms occupying all or a part
of a floor or floors in a building of one or more floors or stories, but
not the entire building, and notwithstanding whether the apartment
be intended for use or used as a residence, office, for the operation of
any industry or business or for any other use not prohibited by law.

2. *“Building” includes the principal structure erected or to be
erected upon the land described in the declaration provided for in §
33-552 which determines the use to be made of the improved land
whether or not such improvement is composed of one or more sepa-
rate buildings of one or more floors or stories.
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Ch. 41 HORIZONTAL PROPERTY REGIMES § 33-551

3. “Co-owner” means a person, corporation, partnership or other
legal entity capable of holding or owning any interest in real proper-
ty who owns all or an interest in an apartmert within the building,

4. “Co-owner’s interest” means the fractional or percentage inter-
est ascribed to each apartment by the declaration provided for in 8
83-552. :

5. “Council of co-owners” means all of the co-owners of the build-
ing.

6. ‘“General common elements” includes:

(2) The land on which the building is erected,

(b) The foundations, basements, floors, exterior walls of each
apartment and of the building, ceilings and roofs, halls, lobbies, stair-
ways, and entrance and exit or communication ways, except as may

be specifically otherwise provided in the declaration provided for in §
33552,

(c) The compartments or installations of central services for pub-
lic utilities, common heating and refrigeration units, reservoirs, wa-
ter tanks and pumps servicing other than one apartment.

(d) Premises for lodging of service personnel engaged in perform-
ing services other than services within a single apartment, '

<
(e) All devices and premises designed for common use or enjoy-
ment by more than the owner or owners of a single apartment.

7. “Limited common elements” includes those elements designed
for use by the owners of more than one but less than all of the apart-
ments included in the building,

8. “Majority of co-owners” or “per cent of co-owners” means the
owners of more than one-half or owners of that per cent of interest
in the building irrespective of the total number of co-owners.

9. “Property” includes the land whether committed to the hori-
zontal property regime in fee or as a ieasehold interest, the building,
all other improvements located thereon, and all easements, rights and
appurtenances belonging thereto.

Added Laws 1962, Ch. B9, § 1.

Library References
Estates &=]. C.J.8. Estates § 1 et seq.
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§ 33-552 PROPERTY Title 33

§ 33~552. Recording of declaration to submit property to
regime

When the sole owner or all of the owners, or the sole lessee or all of
the lessees of a lease desire to submit & parcel of real property upon
which is located a building to the horizontal property regime estab-
lished by this chapter, a declaration to that effect shall be executed
and acknowledged by the sole owner or lessee or all of such owners or
lessees and shall be recorded in the office of the county recorder of
the county in which such property lies,
Added Laws 1962, Ch. 88, § i.

Library Refarences
Estates €], © C.1.8. Estates § 1 et seq.

§ 33-553. Contents of declaration
The declaration provided for in § 33552 chall contain:
1. A description of the land.

2. A description of the cubic content space of the building with
reference to its location on the land.

8. A description of the cubic content space of each apartment lo-
cated within the building, and a description of the cubic content space

of each carport or garage or any other area to be subject to individu-
al ownership and exclusive control,

4. A description of the common elements which may be the de-
scription provided for in paragraph 2 less the descriptions provided
for in paragraph 8 and less the descriptions provided in paragraph 5,
if applicable.

5. A description of the cubic content space of the limited common
elements, if any.

6. The fractional or percentage interest which each apartment
bears to the entire horizontal property regime. The sum of such

shall be one if expressed in fractions and one hundred if expressed in
percentage. .

Added Laws 1962, Ch. 89, § 1.

Llbrary References
Estates &=1. C.J.8. Estates § 1 et seq.
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Ch. 4.1 HORIZONTAL PROPERTY REGIMES § 33-556

§ 33-554. Reference to declaration for description of apart-
ment and common elements

All subsequent deeds, mortgages, or other instruments shall de-
scribe the land, but may describe the individual apartments, the com-
mon elements, other than the land, or limited common elements by
reference to appropriate numbers or letters if such appear on the dec-
laration provided for in § 33-552 without repeating in detail the de-
scriptions of such swartmeats, common clements other than the land,
or limited common elements. Such reference shall include the docket
and pzge of the recorded declsration.

Added Laws 1962, Ck. 25, § 1

i.ibrary References
Estates @&=1. C.7.8. Estates § 1 et seqy.

§ 33-855. Interestic com:non elements; reference to them in
imstrumrent

A. The fractional or percentage interest in the general common
elements and the {ractional ov percentage interest in the limited com-
mon elements wher: suth exist are hereby declared to be appurtenant
to each of the separate apartments.

B. Any conveyance, encumbrance, lien, alienation or devise of an
apartment under a horizontal property regime by any instrument
which describes the land and apartment as set forth in § 83-552 shall
also convey, encuraber, 2lierate, Jevise or be a lien upon the fraction-
al or percentage intevest snnnrtenant to each such apartment under §
88-553, paragraph 6. to the general common elements, and the respec-
tive share or percentage interest to limited common elements where
applicable, whether such general common elements or limited common
elements are described as in § 33-568, paragraphs 4 or 5, by general
reference only, or not at all.

Added Laws 1962, Ch. 89, § 1.

Liorary Reterences
Estates €1, Cod.3. Estates § 1 et seq.
§ 33-556. Withdrawel of property from regime; recording;
cubsernent vegime
A.  Any property 0 constituted as a horizontal property regime
may be removed therefrom at any time, provided the sole owner or all

of the owners execute, acknowiedge and record a declaration evidenc-
ing such withdrawal. I7 at such time there are any encumbrances or
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§ 33-556 PROPERTY Title 33

liens against any of the apartments, such declaration will be effective
only when the creditors holding such encumbrances or liens also pxe-
cute and acknowledge such declaration, or their encumbrances or

liens are satisfied other than by foreclosure against the apartment, or
expire by operation of Jaw.

B. No withdrawal of any property from a horizontal property re-
gime shall be a bar to any subsequent commitment to a horizontal
property regime.

Added Laws 1962, Ch. 89, § 1.

iibrary Roferences
Estates €>1. : C.J.5. Bstates § 1 et seq.

§ 33-557. individual apartments and interest in common ele-
mexts are alienable

When real property containing a building is committed to a hori-
zontal property regime, each individual apartment located therein
and the interests in the general common elements and limited com-
mon elements if any, appurtenant thereto, shall be vested as, and
shall be as completely and freely alienable as any separate parcel of
real property is or may be under the laws of this state, except as lim-
ited by the provisions of this chapter.

Added Laws 1962, Ch. 83, § 1,

i.ibrary References
Estates Gl C.J.S, Estates § 1 et seq.

Notes of Decislons
I. Condominiums

If a condominium eonsists of Yive or real estate commissioner before an of-
more units, it constitutes a subdivision fering iz made to the publle. Op.Atty.
and ls subject to prior approval of stite  Gen. No.63-26.

§ 33--558. el property tax and special assessments; levy on
each apextment

A. Al real property taxes and special assessments shall be levied
on each apartment and its respective appurtenant fractional share or
percentage of the lund, general common elements and limited common
elements where applicable as such apartments and appurtenances are
separately owned, =nd not -n the entire horizontal property regime.

B. Any exemption from taxes that may exist on real property or
the ownership thereof shall not be denied by virtue of the registra-
tion of the pisperty urcder the provisions of this chapter. :
Added Laws 1962, Ch. 8%, § 1.
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Ch. 4.1 HORIZONTAL PROPERTY REGIMES § 33-560

Library Referances
Taxation €=62. C.1.B. Taxation § 67,

§ 33-559. Liens against apartments; removal from lien; effect

of part payment

A. Subsequent to recording the declaration provided for in § 33~
962, and while the property remains enrolled in a horizontal property
regime, no lien shall thereafter arise or be effective against the prop-
erty, During such period liens or encumbrances shall arise or be cre-
ated only against the individusl apartment and the general common
elements and limited common elements whexre applicable, appurtenant
to such apartment, in the same manner and under the same condi-
tions in every respect as lisns or encombrances may arise or be ereat-
ed upon or against any other Separate parcel of real property subject
to individual ownership.

B. In the event 3 lien against two or more apartments becomes ef-
fective, the owners of the sepzrate apartments may remove their
apartment and the geners] common elements and limited common ele-
ments where appliceble appurtenant to such apartment from the lien
by payment of the fractional or vroportional amounts attributable to
each of the apartments affected. Such individual payment shall be
computed by reference to the fractions or percentages appearing on
the declaration provided for in § 33-553, paragraph 6. Subsequent to
any such payment, discharge or other satisfaction the individual
apartment and the general common elements and limited common ele-
ments applicable appurtenant thereto shali thereafter be free and
clear of the lien so paid, satisfied or discharged. Such partial pay-
ment, satisfaction or discharge shall not prevent the lienor from pro-
ceeding to enforce his rights against any apartment and the general
common elements, limited common elements where applicable appur-
tenant thereto not so paid, satisfied or discharged.

Added Laws 1962, Ch. 89, g1,

Library Referencaes
Estates @=1. C.J.8. Estates § 1 et seq.

§ 33-560. Limitarion upon availability of partition; exception
as to imitation of partition by joint ownership

A. The provisions of title 12, chapter 8, article 7, relating to par-

tition of real property shall not be available to any owner of any in-

terest i'n real property included within a regime established under
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§ 33-560 PROPERTY Title 33

this chapter as against any other owner or owners of any interest or
interests in the same regime, so as to terminate the regime.

B. Nothing contained in this chapter shall be construed as a limi-
tation on partition by joint owners of one or more apartments in a
regime as to individual ownership of such apartment or apartments
without terminating the regime, or as to ownership of such apart-
ment or apartments and lands cutside the limits of the regime.

Added Lews 1962, Ch. 89, § 1.

. Library References
Fstates $3. " C.1.S. Tstates § 2 et seq.

§ 33-561. Management by council of co-owners; rules and reg-
: wations
A. The council ¢f co-owners shall be required to make provisions
for maintenance of cornrnon elements, limited common elements
where applicable, assessment of expenses, payment of losses, division
of profits, disposition of hazard insurance proceeds and similar mat-
ters and shall be required to adopt bylaws, rules and regulations.

B. The bylaws, rules and regulations as amended shall be reduced
to writing and available to every owner of any interest in the hori-
zontal praperty reginie.

Added Laws 1962, Ch. 89, § 1.

Library Referances
Estates &=1. C.I1.8. Estates § 1 et seq.
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December 2016
Hello Hilton Casita Homeowner-

Cornerstone Properties, INC. is pleased -~ nave been given the opportunity to fully manage your
association at The Hilton Casifas effect: « ‘cnuary 1¢, 2017. Comerstone takes a considerable
amount of pride in the work we do fc- =1 ¢ wsociations. During our management if you have
questions, concerns, or notice iterns if. 1L atfention, please give us a call. Your property
manager will be Evon Potocki. She may be : ; -ched by email: Evon@cpihoa.com or by phone:
(602) 433-0331 ext. 103.

The Board of Directors for The Hilton Casitas Council of Homeowners has established the 2017
assessment amount to be $289.04 per month; this rate does not refiect an increase from the 2016
assessments. If you have auto pay set up with prior accounting/management through your bank,
please contact them and cancel it effective December 31st, 2016, Should you wish to mail in your
monthly HOA paymenis, make your checit or money order payable {o The Hilton Casitas Council
of Homeowners and send payment {o: '

The Hilton Casitas Councit of Homeowners
c/o Cornerstone Properties, INC.,

PO Box 62073

Phoenix, AZ 85082-2073

(Please remember to put your 5-digit account number referenced on welcome letter to your
payment when mailing it in.! Also note that pavments received after the 15 of the month that they
are due are considered late and will be: subkject to o $25 jote fee.

For those interested in alternative paymen: sptions such as automatic withdrawal, you may
contact Corersione's accounting deparirnent af (602) 433-0331 ext. 111. All HOA assessments
beginning January 1st, 2017 and moving forward each month will be paid to Comerstone, To
make an electronic payment, please visit our website at www.cpthoa.com and click on
“Assessment Payment." There you may also monitor your accounting info.

if you have an emergency after business hours or on weekends, please call our office line and you
will be given an emergency number to call. Cornersione personnel will be contacted to retumn
your call for further details and then wili cironge 1o have the problem resolved.

We are looking forward to a long-term relationship with your association! We would also like to
wish you a safe, wonderful holiday season, and a happy upcoming New Years for alt to come. If
you have any questions or concerns, please contact management and we will be happy to assist
you.

Sincerely,

Larry Roberson
CFO
Cornerstone Properties, Inc.

Office: {602) 433-0331 Fax: (602) 244-9214 www.cpihoa.com
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HILTON CASITAS COUNCIL OF HOMEOWNERS
P.O. Box 62073
Phoenix, Arizona 85082-2073
Phone: 602-433-0331 Fax: 602-244-9214
www . cpihoa.com

February 23, 2017

RE: Annual Meeting/Budget Anitication Mecting

Dear Casitas Owners-

The Hiton Casitas Council of Homeowners Annual Meeting of the Association Is
scheduled for MONDAY, MARCH 13™ 2017 ai 5:00 PM. The location of the meeting will be

ot Hilton Scottsdale Resort & Villas inside the Sonora Ballroom, 6333 North Scofisdale Road.
Scolisdale, AZ 85250.

Enclosed in this mailer you will find: A Board of Directors candidate application, the
proposed 2017 Budget, und 2017 Budgert Bailoi.

If you are @ member of the Hillon Casitas Council of Homeowners and interested in
running for a position on the Board of Directors, please find the enclosed candidate
application. Once you have filled out the candidaie application, return it to Comerstone
Properties, INC. as instructea on the application. Once candidates are determined, a

Board of Directors Balict will go out for members 10 cast their votes for the Board of
Directors.

Next you will find the 2017 Budg=t and Rallot The Board of Directors of the Hilton Casitas
Council of Homeowners proposes the enciosed 2017 Annual Budget for approval by the
membership. Please fill out the Budget Ballot in its enfirety and return accordingly. If you

choose to mail in your 2017 Budget Ballot, it is imperative that you sign the enclosed
envelope for authenticity.

Your vote is very important, so thank you for your participation! If you have any questions
or concerns, please contact me, Evon Potocki, and | will be happy to assist youl

Best Regards-

Evon Potocki CAAM
Evon@cpihoa.com

Community Association Manager for Hilton Casitas Council of Homeowners
Cornerstone Properties, INC.
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The Hilton Casitas Councll of Homeowners
Annual Meeting of the Association is scheduled for:
MONDAY, MARCH 131 2017 ot 5:00 PM.

Location of the meeting: Hitton Scottsdale kesort & Vilias (Sonora Ballroom)
8333 North Scolisddle Road. Scoftsdale, AZ 85250

BOARD OF DIRECTOR'S CANDIDATE APPLICATION

If you would like to be considered for o vocancy on the Bacud of Directors for The Hilton Casitas
Council of Homeowners, please fill out this cppuccnon ond mail, email, or fax if back to
- Comerstone Properties. PLEASE NOTE THAT THIS INFORMATION WILL BE SHARED WITH THE
MEMBERSHIP IN ORDER FOR THEM 1O MAKE AN INFORMED DECISION CONCERNING WHOM THEY

WISH TO ELECT TO THE BOARD OF DNRECTORE. AS SUCH, PLEASE PRINT YOUR RESPONSES CLEARLY
AND LEGIBLY.

NAME: CASITA #:

Mailing Address (if different from onsite):

| beilleve as a Board Member, | can make a contribution 1o the business aspects of the Association
and represent all the members of the association. | undersiand that the Board of Directors is
charged with the responsibility to govern e affdirs of the Association according to the legal
documents of the Association ana | mysed mwst fully unaersiand that the Board of Directors must
make its decisions oused on whai is 1 the pest interast of thwe community as a whole, not on the

interest of any individuai lot owner or group of 1ot owners and | believe | can make a contribution
to this decision making process,

Brief Biography:

Signature Date

Please return this application fo management before March 2 2017 at 5:00pm.

HILTON CASITAS COUNCIL OF HOMEOWNERS
Cornarstone Properties ¢lo Evon
P02 Box 42073
Pioern, A7 85082-2073
..\"‘,r..
Email back to: Evon@coinog.com or Fax to: 602-244-9214,

For questions regarding this application, please call Evon at 602-433-0331
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MAIL BALLOT A¥D CONSENT TO APPROVE
2017 HELTON CASITAS COUNCIL OF HOMEOWNERS BUDGET

The Board of Directors of the Hilton Casitas Council of Homeowners (the "Association")
proposes the enclosed 2017 Annual Budget for approval by the Membership.

THE UNDERSIGNED, BEING THE OWNER(S) OF A LOT/UNIT IN THE
ASSOCIATION, HEREBY VOTES AS 7OLLOWS:

1 CONSENT TO AND I APPROVE the enclosed 2017 Annual Budget
of the Assoctation.

IDO NOT CONSENT TO AND I DO NOT APPROVE the enclosed
2017 Annual Budget of the Association,

THIS BALLOT IS VALID FOR ONLY THE PURPOSES OUTLINED ON THIS BALLOT.
THIS BALLOT MAY NOT AUTHORIZE ANOTHER PERSON TO CAST VOTES CON

BEHALF .OF THE OWNER. THIS BALLOT EXPIRES UPON THE ADJOURNMENT OF
THE BELOW NOTED MEETING

Please complete the feilowing procedures in order te vote this Ballot:
1. Complete the Ballot, including_y_our name, address and signature below;
2. Place the completed Ballot i “ae envelose provided;

3. Fill out your name, address and sign the envelope where indicated.
After following the above procedures. vou mey retura your Baliot by:

1. Mailing your Ballot to tne address provided on the envelope, so long as the Ballot is
received before 5 p.m. on March 12, 2017;

2. E-mailing your ballot ta Evon{@cpihoa.com by no later than 5 p.m. on March 12,
2017,

Faxing your ballot iv (602 24<.-3214 by no iater than 5 p.m. on March 12, 2017; or
Bringing this Ballot to the Mes-ing scheduled for MONDAY, MARCH 13% 2017 at

5:00 PM at Hilton Scousdale Resort & Villas (Sonora Ballroom) 6333 North
Scottsdale Road. Scottsdale, AZ 85250.

oW

Name:

Address:

Signature:

M —— —.




Case Number: CV2016-055080

Part 2 of 2
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Shaw & Lines, LLC
4523 E. Broadway Road
Phoenix, AZ 85040
Phone (480) 456-1500
Facsimile (480) 456-1515
www.shawlines.com
Augustus H, Shaw IV - #021593
Mark E. Lines - #020553
Nicole D, Payne - #031213

Attorneys for Defendant/Appellant

Dreanty Draw Justice Court
18380 North 40* Street, Suite 130
Phoenix, Arizona 85032

Phone: 602-372-7000

MARICOPA COUNTY JUSTICE COURTS, ARIZONA
DREAMY DRAW JUSTICE COURT

COLLEEN LONDON/ R L WHITMER,

Plaintiffs/Appellees,

VS.

HILTON CASITAS HOMEOWNERS
ASSOCIATION, also known as HILTON

CASITAS COUNCIL

OF

HOMEOWNERS, also known as HILTON
CASITAS COUNCIL OF CO-OWNERS;

Defendant/Appellant.
STATE OF ARIZONA )

) SS.
COUNTY OF MARICOPA )

No. CC2016-164084RC

AFFIDAVIT IN LIEU OF COST
BOND

Michael Bengson, being first duly sworn and upon oath, says that:

1. T am the vice president of the board of directors for Defendant, Hilton

Casitas Homeowners Association, also known as Hilton Casitas Council of Homeowners,

also known as Hilton Casitas Council of Co-Owners (hereafter, the “Defendant™), in the

above-entitled action and state that Defendant desires to take an appeal from the recent
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March 29, 2017 signed ruling by the Justice of the Peace for the Dreamy Draw Justico
Court;
2. As the vice president, my responsibilities include the oversceing of

Defendant’s finances and I have personal knowledge as to Defendant’s financial accounts
and statys,

3. Thave personal knowledge that Defendant is unable to give a bond for costs
on appeal.

4. Defendant is & non-profit corporation made up of homeowners and existing
as 8 homeowners association,

S. Req!ﬁringDefendamtopostabmdforcostsonappeal would cause a
financial hardship to a non-profit carporation that does not generate profits and does not
budget for this type of scenario.

WHEREFORE, the undersigned requests that Defendant be allowed to prosecute
an appeal in this action without bond for costs,

44
Dated: this 5 " dayofApril 2017,

&

o
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ORIGINAL qf the foregoing submitted for
filing this day of April, 2017:

Clerk of the Court

Dreamy Draw Justice Court
18380 N. 40" Street, Ste. 130
Phoenix, Arizona 85032

COPY of the foregoing mailed
this SSHa-day of April, 2017, to:

Colleen London

R.L. Whitmer

6333 North Scottsdale Road, Casita 21
Scottsdale, Arizona 85250

Plaintiffs, Pro Per

Robert Anderson

Andrew Turk

CLARK HILL PLC

14850 N. Scottsdale Road, Suite 500
Scottsdale, Arizona 85254
Attorneys for Defendant
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Shaw & Lines, LLC
4523 E. Broadway Road
Phoenix, AZ 85040
Phone (480) 456-1500
Facsimile (480) 456-1515 Dreamy Draw Justice Court
Augustus H. Shaw IV - #021593 Phoenix, Arizona 85032
Mark E. Lines - #020553 Phone: 602-372-7000

Nicole D. Payne - #031213
Attorneys for Defendant/Appellant
MARICOPA COUNTY JUSTICE COURTS, ARIZONA

DREAMY DRAW JUSTICE COURT

COLLEEN LONDON/ R L WHITMER,
No. CC2016-164084RC

Plaintiffs/Appellees,
ve. DEFENDANT/APPELLANT’S
HILTON CASITAS HOMEOWNERS OBJECTION TO
ASSOCIATION, also known as HILTON PLAINTIFFS/APPELLEES'
CASITAS COUNCIL OF | SUGGESTED SUPERSEDEAS BOND

HOMEOWNERS, also known as HILTON
CASITAS COUNCIL OF CO-OWNERS;

Defendant/Appellant.

Defendant/Appellant, Hilton Casitas Homeowners Association (hereafter,
“Asgsociation” or “Defendant™), by and through counsel undersigned, hereby objects to
Plaintiffs’/Appellees’ Suggested Supersedeas Bond. This objection is supported by the

following Memorandum of Points and Authorities.

MEMO UM OF POINTS AND ORITIES
L A supersedeas of other bond is not fequired to secure a potential
judgment,

Plaintiff/ Appellee, as a member of the Defendant Condominium Association, has

an obligation to pay assessments to the Association pursuant to Ariz. Rev. Stat. §33-1256.
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The funds to be secured by a supersedeas or other bond are, in essence, a refund of
the Plaintiff’s assessments. If the Plaintiff were to ultimately prevail in this matter, the
Association could simply allow the Plaintiff to not pay assessments in the amount of any
judgment owed or may allow the Plaintiff to offset any judgements currently held by the
Association against the Plaintiff. This would not affect the Association’s requirements
pursuant to Ariz. Rev. Stat. §33-1243(D).

As such, a supersedeas or other bond is not necessary to secure the Defendant’s
interest in a potential judgement.

II.  Association cannot use reserve or budgeted funds for a bond.

In their recent Motion, Plaintiffs’ state “[Tlhe 2017 Budget shows that Association
has over $100,000 in reserves and that $40,000 of the total reserves is earmarked for legal
fees” to argue that the Association is not entitled to a waiver of the bond requirement.

What the Plaintiffs’ do not mention is that the reserve accounts and budgetary line
items for attorney’s fees are strictly accounted for and may not be used for a bond without
the express permission of the Members of the Association.

Both parties agree that the Association is subject to Ariz. Rev. Stat. §33-1243(D),
which requires the Association to create an accurate budget and have that budget ratified
by the Members of the Association. Ariz. Rev. Stat. §33-1243(D) states:

Any budget or amendment shall be ratified by the unit owners in

accordance with the procedures set forth in this subsection. (Emphasis
added).
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Once the Members ratify a budget, the budget may not be amended unless the
Members vote to amend the budget. Each Membership vote is a costly and time consuming
endeavar,

As such and pursuant to Ariz. Rev. Stat. §33-1243(D), budgeted amounts for
attorney’s fees may only be used for attorney’s fees unless the entire Membership votes
to allow said funds to be used for a different purpose. Also, reserve accounts can only be
used for capital improvement items unl;:ss the entire Membership votes to allow said funds
to be used for a different purpose.

Additionally, based on the strict requirements of Ariz. Rev. Stat. §33-1243(D), if
the budgeted funds or reserve funds were used outside of their anticipated function, the
Association would be left with a hole in its budget that, as stated in the Association’s
Affidavit in Lieu of Cost Bonds, would “cause a financial hardship to a non-profit
corporation that does not generate profits and does not budget for this type of scenario.”

Thus, in order to use the budgeted amount for attorney’s fees or any reserve account
funds for a supercedeas bond or any bond, a vote of the Members must take place and a
large hole would be left in the budget or reserve account.

Also, the Association would have to hold a costly election to gain Member approval
to use the funds for a bond. In totality, the above actions would, as stated in the
Association’s Affidavit in Lieu of Cost Bonds, “canse a financial hardship to a non-profit
corporation that does not generate profits and does not budget for this type of scenario.”

The Association does not generate a budget surplus. Therefore, being required to
take funds from a budgetary allocation would cause a budget shortfall. Since a non-profit
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corporation cannot have a budget deficit or shortfall, requiring the Association to use
allocated funds to post a bond would cause a serious financial and legal hardship.

Finally, the funds to be secured by a supersedeas or other bond are, in essence, a
refund of the Plaintiff’s assessments. If the Plaintiff were to ultimately prevail in this
matter, the Association could simply allow the Plaintiff to not pay assessments in the
amount of any judgment owed. This would not affect the Association’s requirements
pursuant to Ariz. Rev. Stat. §33-1243(D).

IIl. Conclusion.

The Association is a nonprofit corporation with limited funds forced by Ariz. Rev.
Stat. §33-1243(D) to obtain Member approval if it desires to deviate from the Member
approved budget or reserve funds. Each penny of the Association’s funds are accounted
for and as such, the Association does not have the discretion to post bonds on its own.

Requiring the Association to post bonds, as stated in the Association’s Affidavit in
Lieu of Cost Bonds, would “cause a financial hardship to a non-profit corporation that
does not generate profits and does not budget for this type of scenario.” The Plaintiff’s do
not provide any credible evidence that this statement is not correct,

Therefore, the Defendant hereby requests that the Court waive the requirement of

the Association to post a cost bond and deny the Plaintiff’s request for a supersedeas bond.
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DATED this \* day of April, 2017

SHAW & LINES, LLC

cole D. Payne,
4523 E. Broadway Rd.
Phoenix, Arizona 85040
Substituting Attorneys for Defendant

ORIGINAL of the foregoing submitted for
filing this y of April, 2017:

Clerk of the Court

Dreamy Draw Justice Court
18380 N. 40™ Street, Ste. 130
Phoenix, Arizona 85032

COPY of the foregoing mailed
this day of April, 2017, to:

Colleen London & R.L. Whitmer
6333 North Scottsdale Road, Casita 21
Scottsdale, Arizona 85250

Plaintiffs

Robert Anderson

Andrew Turk

CLARK HILL PLC

14850 N. Scottsdale Road, Suite 500
Scottsdale, Arizona 85254

Previous Attorneys for Defendant

Lisa Borowski

Scottsdale Law Group, P.C.

7150 E. Camelback Road, Suite 444
Scottsdale, Arizona 85251

By: / 4

Y
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Hilton Casitas Council of Homeowner
Board of Directors Meeting
Tuesday, February 14t", 2017 @ 4:00 PM

Open Meeting Agenda

T kA

Call Meeting to order / Establish Quorum

Open Forum
¢ Limited to 3 minutes
o Architectural Applications
A. Casita 2 — Exterior Lighting & Exterior Paint Change
B. Casita 22 — Exterior Paint Change SW 7642 Pavestone

Approval of Meeting Minutes
A. November 29, 2016 Meeting Minutes

Review of Financials
A. January 2017 Financials

Old Business
A. Bill Shrader — Board of Director Resignation on 2/1/17

New Business

A. Legal HOA Representation Change

B. Landscaping Contract Proposal Review
C. Short Term Rentals

D. Hotel Discussion ,

E. Discuss and Approve 2017 Budget

F. Reserve Study Bid

Adjourn
Executive Session (Closed Session to Members)

A. Delinquencies
B. Compliance log/Violations

*Please note that the Board President has the right to close discussion on any topic that
exceeds a reasonable time limit. '




Hilton Casitas Council of Homeowner
Board of Directors Meeting
Wednesday, March 15h, 2017 @ 4:00pm
Location: Cornerstone Properties, INC. Board Room
Open Meeting Agenda

WMWMWWH‘W Y TR SOV N B S O S 15|

L Call Meeting to order / Establish Quorum

i Open Forum
¢ Limited to 3 minutes

fil. New Buslnéss
A. 2017 Revised Budget

IV. Adjourn

*please note that the Board President has the right to close discussion on any topic
that exceeds a reasonable time limit.




Hilton Casitas Council of Homeowners
Board of Directors Open Meeting Minutes
February 14', 2017 - 4:00pm
Location: Hilton Resort Sunset Board Room

. The meeting was called to order at 4:23pm by Mike Bengson. Quorum for the meeting was met and duly noted.
Board Members present: Mike Bengson, Barrie Bercuson, Don Randolph, Steven Pollock (4:36pm)
Homeowners present: Jack Houston, Blll Schrader, Betsy and Bruce Stodola

Also In presence: Evon Potocki, Cornerstone Properties, INC.

November 29', 2016 Meeting Minutes: Steve motioned to approve November 29", 2016 meeting minutes. Don Randolph
seconded that motion. All in favor, duly approved.

Architectural Applications
A. Casita 2 - Exterior Lighting & Exterior Paint Change — Approved unanimously
B. Casita 22 - Exterior Paint Change SW 7642 Pavestone - Approved unanimously

New Business
A Legal HOA Representation Change- Motion retained to change legal counsel. All in favor and duly noted.
B. Landscaping Contract Proposal Review — Steve Pollock asserted to give Horizon a chance to fix problem issue. The Board

unanimously agree and tabled the change. No change will be made with at this time.

C Short Term Rentals — Manager suggested that a survey go out to the members and see how the members feel about the
subject.

D. Hotel Discussion

E. Discuss and Approve 2017 Budget — Mike Bengson motioned to approve the 2017 with an increase to $20,000 in projected

legal fees. Barrie Bercuson seconded that motion. Motion carrled and duly approved.

Adjournment: Motion to adjourn meeting at 05:34 PM
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Hilton Casitas Councll of Homeowner
Board of Directors Meeting
. Wednesday, March 15%, 2017 @ 4:00pm
Location: Cornerstone Properties, INC. Board Room
Open Meeting Agenda

1. Call Meeting to order / Establish Quorum

L. Open Forum
¢ Limited to 3 minutes

il New Business
A. 2017 Revised Budget

IV. Adjourn

*Please note that the Board President has the right to close discussion on any topic
that exceeds a reasonable time limit.




Plaintiff's Exhibit 31



Hilton Casitas Council of Homeowners
2017 Annual Meeting of the Association
Thursday, March 30, 2017 @ 5:00pm
6333 N. Scottsdale Road, Scottsdale, AZ 85250
Sonora Ballroom inside the Scotisdale Hilton Resort & Villas

l Call to order by the Chairman. Establish Quorum
i Introduction of the Board of Directors

ll. Approval of Annual Meeting Minutes
A. March 314, 2016

IV. Presidents Report

V. Financial Report
A. Vote & Ballot Collection of the 20146 Expenses of the Association
B. Voting Results

VI. Review of the 2017 Budget
A. Vote & Ballot Collection
B. Voting Resulis

VIl. Election of 2017 Board of Directors
A. Infroduction of Candidates
B. Vote & Ballot Collection
C. Election Results
D. Appointment of Officers

Vill. Open Forum

IX. Adjoumn

(After the adjournment of the 2017 Annual Meeting the Board will reconvene into a
Board of Directors Meeting.)

*Please note that the Board President has the right to close discussion on any
iopic that exceeds a reasonable time limit.




Hilton Casitas Council of Homeowners
2017 Annual Meeting Minutes
Thursday, March 30, 2017 @ 5:00pm
Location: 6333 N. Scottsdale Road, Scottsdale, A7 85250
(Inside the Sonora Ballroom of the Scottsdale Hilton Resort & Villas)

Iv.

Vi

Vil

VIIL.

iX.

The meeting was called to order at 5:10 PM by Augustus Shaw. The quorum for the meeting was
met and duly noted.

Board Members Present: Mike Bengson (P), Steve Pollock (VP), Barrie Bercuson (S}, and Don
Randolph (T)

Homeowners: Barbara Askenazi, Peggy Bengson, Karen Randolph, John Brooke, Dorene Mykol,
Pamela Penn, Richard Kosiec, Michael Sheedy, Bruce Stodola, Richard Walker

Management Present: Evon Potocki, Community Manager, Cornerstone Properties, Inc.
Legal Counsel: Augustus Shaw and Nicole Payne of Shaw & Lines
Board of Directors Introduction

Approval of March 314, 2016 Annual Meeling Minutes. Betsy Stodola motioned to approve the
March 31, 2016 Annual Meeting Minutes. Pamela Penn seconded that motfion. Motion carried and
unanimously approved.

President’s Report. President Mike Bengson gave an overview of 20146. Later mentioning goats for
2017 including road paving and the hopes of keeping legal costs under budget.

Financlal Report. 2016 Financial report given by Steve Pollock.
a. Vole & Ballot Collection of the 2014 Expenses of the Association
b. 2016 Expenses of the Association were ratified by a vote of the Members.

Review of the 2017 Budget
a. Vofe & Ballot Collection
b. 2017 Budget approved by a vote the Members.

Election of 2017 Board of Directors

a. Inkroduction of Candidates

b. Vole & Ballot Collection

¢. Election Results - Michael Bengson, Steve Pollock, Michael Sheedy, Richard Walker, and John Jack
Huston won the election for Hilton Casitas Council of Homeowners Board of Directors.

d. Appointment of Officers - Appointment of Officers tabled until the open Board Meeting 1o foliow.

Open Forum
Barbara Askenazi brought up the unsolicited mail that went out to all the homeowners. Wanting to
know fact information vs. hearsay.

Augustus Shaw answered several questions from the Members regarding the legal matters pending
in the Association.

Betsy Stodola expressed concerns regarding the violations that are harming property values.

Motion to adjoun meeting at 6:20 PM
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MAIL BALLOT AND CONSENT TO APPROVE
HILTON CASITAS COUNCIL OF HOMEOWNERS
2016 EXPENSE SUMMARY

The Board of Directors of the Hilton Casitas Council of Homeowners (the
"Association") desires to seek the Membership's approval of the enclosed 2016
Expense Summary of the Association.

THE UNDERSIGNED, BEING THE OWNER(S) OF A LOT/UNIT IN THE
ASSOCIATION, HEREBY VOTES AS FOLLOWS:

| CONSENT TO AND | APPROVE the enclosed 2016 Expense
Summary of the Association.

| DO NOT CONSENT TO AND { DO NOT APPROVE the enclosed
2016 Expense Summary of the Association.

THIS BALLOT IS VALID FOR ONLY THE PURPOSES OUTLINED ON THIS BALLOT. THIS
BALLOT MAY NOT AUTHORIZE ANOTHER PERSON TO CAST VOTES ON BEHALF OF

THE OWNER. THIS BALLOT EXPIRES UPON THE ADJOURNMENT OF THE BELOW
NOTED MEETING.

Please complete the following procedures in order to vote this Ballot:

1. Complete the Ballot, including your name, address and signature below:
2. Place the completed Ballot in the envelope provided;

3. Fill out your name, address and sign the envelope where indicated.

After following the above procedures, you may return your Ballot by:

1. Mailing your Ballot to the address provided on the envelope, so long as
the Ballot is received before 5 p.m. on March 29, 2017;

2. E-maqiling your ballot to Evon@cpihoa.com by no later than 5§ p.m. on
March 29, 2017;

3. Faxing your ballot to (602) 244-9214 by no later than 5 p.m. on March
29,2017; or

4. Bringing this Ballot to the Meeting scheduled for THURSDAY, MARCH
30t 2017 at 5:00 PM at Hilton Scotisdale Resort & Villas (Sonora
Baliroom) 6333 North Scottsdale Road. Scottsdale, AZ 85250.

Name:

Address:

Signature:
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The Hilton Casitas Council of Homeowners

02 - Statement of Revenues and Expenses
Posted 12/1/2016 to 12/31/2016 11:59:00 PM

Current Manth Operating Year to Date Operating
Actusl Budget Variance Actual Budgst Variance Annual
REVENUES
Revenueg
5010  Assessments 122,421.48  100,585.92 21,53558  122,12148  100,585.92 21,535.56 100,585.92
TOTAL Revenues 122,121.48  100,585.92 2163856 12212148  100,685.82 21,535.56 100,585.62
TOTAL REVENUES 122,12148  100,585.92 2153556 12212148  100,585.92 21,635.58 100,585.92
EXPENSES .
Administrative
8500  Bank charges 0.00 380.00 (380.00) 0.00 380.00 (360.00) 380.00
8530  insurance 1,805.00 1,696.00 0.00 1,68500  1,585.00 0.00 1,585.00
8540  LegalFeos €r—— 44,802.00 15,000.00 (188.00) =+ 14,802.00 4= 15,000.00 (188.00) 15,000.00
8545  Land Lesse G=——— 10,000.00 0.00 10,000.00 ~p 10,000.00 4=~  0.00 10,000.00 0.00
8550 Management fee 1,350.00 3,00000  (1,850.00) 1,350.00 3,000.00 (1,650.00) 3,000.00
8556  Management Fee Hiiton 12,180.00 12,180.00 0.00 12,180.00 12,180.00 0.00 12,180.00
8570  Meeting expense 75.00 0.00--. 76.00 75.00 0.00 75.00 0.00
8580  Office expense 1,458.06 0.00 1,459.05 1,460.05 . 0.00 1,459.05 0.co
8585  Accounting/misc fees 425.00 400,00 25.00 425.00 400.00 25.00 400.00
8625  Security 29,035.85 26,035,65 3,000.00 20,03565  28,035.85 3,000,00 26,035.85
8634  AZ Corp Comm Report 125.00 0.00 125.00 125.00 0.00 125.00 0.00
TOTAL Administrative 7104670  58,570.65 12,478.05 71,046.70  58,570.85 12,476.05 £8,570.85
Landscaping
8010  Landscape - contract 8,644.16 8,844.15 0.00 8.,644.15 8,644.15 0.00 8,644.15
TOTAL Landscaping 8,644.15 8,844.15 0.00 8,644.15 8,644.15 0.00 8,644.15
{:} .
8340  Storaga 852.30 0.00 862.30 852.30 0.00 652.30 n.00
8355  Street maintenanco/Repain 500.00 500.00 0.00 500.00 500.00 0.00 500.00
TOTAL Repairs and Maintanance 1,152.30 500.00 662.30 1,162.30 500.00 652.30 500.00
Utilities .
8400  Eleciric 478.87 478.87 0.00 478.87 478.87 0.00 478.87
8410  Gate Telephone 778.02 778.02 0.00 778,02 778.02 0.00 778.02
8425 Sewer 10,851.84 10,851.84 0.00 10,851.84 10,851.84 0.00 10,851.84
8440  Trash 8,700.00 8,700.00 0.00 8,700.00 8,700.00 0.00 8,700.00
TOTAL Utities 20,808.73  20,808.73 0.00 20,808.73 20,808.73 0.00 20,808.73
£:-Resorve Contrjbufions
8700  Reserve - contribution 2487287 2487267 0.00 24872687  24,872.67 0.00 24,872.67
TOTAL z - Reserve Contributions 24,872.67 2487287 0.00 2487287  24,872.67 0.00 24,872,687
TOTAL EXPENSES 12652455  113,388.20 13,128.35  126,624.55 113,396.20 13,128.35 113,306.20
Excess Revenue / Expensa {4.403.07)  (12,810.28) 8.407.21 (4403.07)  (12,810.28) 8,407.21 {12,810.28)
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

R. L. WHITMER, )
Petitioner, ) No.: CV2016-055080
vs. ' )
HILTON CASITAS HOMEOWNERS )
ASSOCIATION, also known as )
HILTON CASITAS COUNCIL OF )
HOMEOWNERS, also known as )
COUNCIL OF CO-OWNERS, also known)

as HILTON CASITAS COUNCIL OF

)

CO-OWNERS; and MICHAEL BENGSON, )
as President of named )
Respondent, )
Respondents. )

)

DEPOSITION OF MICHAEL BENGSON
Phoenix, Arizona
January 15, 2019

8:56 a.m,.

PREPARED FOR:

ATTORNEY AT LAW
(COPY)

REPORTED BY:

Debora Mitchell

Arizona CCR No. 50768

AZ Registered Reporting Firm No. R1008

OTTMAR & ASSOCIATES 602-485-1488
ottmarassocc.com




1/15/2019 Michael Bengson

DEPOSITION of MICHAEL BENGSON, taken on
January 15, 2019, commencing at 8:561a.m., at OTTMAR &
ASSCCIATES, 3770 North 7th Street, Suite 150, Phcenix,
Arizona, before Debora Mitchell, an Arizona Certified

Reporter, in and for the County of Maricopa, State of

Arizona.

COUNSEL APPEARING:

R. L. Whitmer

6333 North Scottsdale Road, Casita 21
Scottsdale, Arizona 85250

Pro Per Petitioner

SHAW & LINES, LLC

By: Augustus H. Shaw IV, Esq.
4523 East Broadway Road
Phoenix, Arizona 85040
Attorney for Respondents

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com
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Michael Bengson

WITNESS

INDEZX

MICHAEL BENGSON

EXAMINATION BY MR. WHITMER

EXHIBITS

EXHIBIT DESCRIPTION

Exh.

Exh.

Exh.

Exh.

Exh.

Exh.

Exh.

Exh.

Exh.

1

Declaration of Horizontal Property
Regime for Hilton Casitas

Bylaws of the Hilton Casitas Council
of Co-Owners

April 5, 2017 Bengson Affidavit

January 7, 2015 Administrative Law
Decision

February 18, 2015 Cashier's Check

February 16, 2016 HOA board meeting
agenda and minute notes

2017 ballot to approve the 2016
expense summary

August 22, 2016 HOA letter regarding
Safeguard Security

April 27, 2017 HOA objection to
supersedes bond

PAGE

PAGE
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13

13

14

14

15

15

15
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OTTMAR & ASSOCIATES  602-485-1488
ottmarasgoc.com
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Michael Bengson

Exh. 10
Exh. 11
Exh. 12
Exh. 13

EXHIBIT DESCRIPTION

2016 Hilton Casitas' statement of
revenues and expenses

Tabulation of Clark Hill's billing
invoices for 2016

Hilton Casitas' 2017 GL income
statement

Tabulation of the 2017 Clark Hill
billings and Shaw Lines billings
exhibits for fees and costs in their
application for fees and costs

* % * K *

PAGE

16

17

17

18

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/15/2019 Michael Bengson

1 (In accordance with ACJA 7-206 (J) (3) (b),
2 an itemized, written list of rates and charges has been
3 disclosed to all parties or their attorneys and any

4 unrepresented witnesses.)

6 MICHAEL BENGSON,

7 a witness herein, having been first duly sworn by the
8 Certified Reporter to speak the truth and nothing but
9 the truth, was examined and testified és follows:

10
11 EXAMINATION

12 BY MR. WHITMER:
4

13 Q. For the record, state your name and address.
14 A. Michael Bengson, 6333 North Scottsdale Road,
15|, No. 11.

16 Q. Are you president of Michael L. Bengson

17 Insurance Agency, Inc.?

18 A. Yes.

19 Q. Are you now or have you ever been affiliated

20 with State Farm?

21 A. Yes.

22 Q. Is your State Farm agency an S or C corp.?

23 MR. SHAW: Objection, relevance.

24 MR. WHITMER: State the reason for your

25 | objection.

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com
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MR. SHAW: The reason is this is a lawsuit
regarding a contempt action. Whether his employer is
an S or a C corp is not relevant to the contempt
action.

MR. WHITMER: Dc you have any other
objections?

MR. SHAW: Relevance is the objection.

MR. WHITMER: Thank you.

BY MR. WHITMER:

Q. For the record I am just ascertaining
Mr. Bengson's sophistication with business issues in
financial affairs.

MR. SHAW: Objection. Mr. Bengson is not
an expert. He has not been called as an expert witness
in business affairs or financial matters. Therefore,
he cannot testify as an expert.

MR. WHITMER: Do you have any other
objections?

MR. SHAW: I will let you know when you
ask the question.

MR. WHITMER: Okay.

BY MR. WHITMER:
Q. Mr. Bengson isn't here as an expert. He is
here to testify as to his depth of knowledge.

MR. SHAW: Objection, he's not here --

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com
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according to the notice of deposition, he is not here
to testify to his knowledge. 1In fact, the notice of
deposition is blank regarding what he is here to
testify for. So it is not relevant to the underlying
contempt action that we are here -- that is currently
in litigation.
MR. WHITMER: Any other objections?
MR. SHAW: I will let you know.
MR, WHITMER: Your objection is noted for
the record.
BY MR. WHITMER:
Q. The witness will answer the question.
MR. SHAW: Yes, you can angswer to the best
of your knowledge.
THE WITNESS: What's the question?
BY MR. WHITMER:
Is your agency in S or a C corp.?
It is.

Which?

» © » O

It is an 8 or a C corp.

Q. Please don't be evasive. Is it an 8 or a C
corp.?

A. It is an 8 corp.

Q. Thank you. Have you ever prepared or had

prepared financial balance sheets or income statements

OTTMAR & ASSCCIATES 602-485-1488
ottmarassoc.com
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for your agency?

MR. SHAW: Objection, relevance.

MR. WHITMER: The reason for your
objection?

MR. SHAW: Again, we are here for a
contempt action regarding a judgment. We are not here
to discuss Mr. Bengson's business. Mr. Bengson's
business is not at issue and there have been no
allegations against Mr. Bengson's business. Therefore,
the question is not relevant to the underlying lawsuit.

MR. WHITMER: Any other reasons?

MR. SHAW: I will let you know.

MR. WHITMER: For the record, it is noted.
BY MR. WHITMER:

Q. Answer the question.

THE WITNESS: Do I need to answer the
question?

MR. SHAW: Yeah.

THE WITNESS: What was the question?

BY MR. WHITMER:

Q. Have you ever prepared balance sheets or income
statements for your agency or any other business
entity?

A. Have I prepared them?

Q. Or had prepared?

OTTMAR & ASSOCIATES  602-485-1488
ottmarassoc.com
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1 A, Yes.

2 Q. Have you ever used financial statements --

3 let's see, in the course of your business, have your

4 clients given you financial statements?

5 MR. SHAW: Objection, relevance. Oh, I'm
6 sorry. I didn't let you finish the question. My

7| apologies.

8 MR. WHITMER: That's okay.

9 THE WITNESS: It has nothing to do with
10 | what we ‘are doing here.

11 MR. SHAW: Well, you just have to answer
12 the questions.

13 I'm sorry I interrupted. My apologies.
14 MR. WHITMER: Apology accepted.

15 BY MR. WHITMER:

16 Q. 1In the course of your business, have your

17 clients given you financial statements, including

18 balance sheets and income statements?

19 MR. SHAW: For the record, I'm just going
20 to do a general objection to any questions regarding
21 Mr. Bengson's business activities. Again, it is not
22 relevant to the lawsuit at hand. So instead of
23 objecting after every question, I'm just going to do a
24 | general objection regarding any business-related

25 questions.

OTTMAR & ASSOCIATES 602-485-1488
ottmarasasoc.com
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MR. WHITMER: Thank you. It is noted for
the record.
THE WITNESS: What was the guestion?
BY MR. WHITMER:
Q. 1In the course of your business, have clients
given you financial statements, including balance
sheets and income statements?
A. No.
Q. Have you ever used financial statements for
securing a loan from a financial institution or lending

entity?

MR. SHAW: Again, objection for relevance.

But it is a general objection, so go ahead and answer.
THE WITNESS: Yes.
BY MR. WHITMER:

Q. Is it fair to say that you have a working
knowledge of financial statements, including balance
sheets and income statements?

A. What's your definition of working knowledge?

Q. Have you -- do you know what they are? Do you
understand them?

A. I am not an accountant.

Q. I didn't ask you if you were an accountant.

A. I don't know. Be specific. Do I have an

understanding in which way?

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com
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Q. Do you know what they -- do you know how to use
a financial statement? Do you know-how to use a
balance sheet? Do you know how to read a balance
sheet? Do you know how to read an income statement?

MR. SHAW: Objection. Can we ask each
question individually? That's a compound question.

MR. WHITMER: He wanted an explanation for
the question.

MR. SHAW: So which question would you
like him to answer?

THE WITNESS: You want to know if I know
how to read a statement?

MR. SHAW: Hold on.

Whicﬁ question would you like him to
answer?

BY MR. WHITMER:
Q. Do you know how to read a financial statement?
A. I can read a financial statement, correct.
Q. Thank you.

MR. WHITMER: At this time, I would like
to introduce the exhibits and go through them. So here
you go.

MR. SHAW: So what are these exhibits to?

MR. WHITMER: My questions in this

deposition.
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MR. SHAW: I object. I was not provided a
copy of these exhibits prior to the deposition.
Moreover, I don't know if these exhibits have been
disclogsed. So have these exhibits been disclosed in
the disclosure statement?

MR. WHITMER: I believe so.

MR. SHAW: Okay. We will have to
determine which --

MR. WHITMER: Well, let's go through them
one by one. I am happy to do that.

MR. SHAW: Very well.

MR. WHITMER: If you would, there is a
list in there.

THE WITNESS: Go ahead.

MR. SHAW: Yeah, we'll just go question by
question. That's fine.

MR. WHITMER: Sure. Exhibit 1, if you
would turn to Exhibit 1, is the Declaration of
Horizontal Property Regime for Hilton Casitas.

MR. SHAW: No objection.

MR. WHITMER: Marked as Exhibit 1,
introduced and marked as Exhibit 1.

(Exhibit No. 1 marked.)

MR. WHITMER: Exhibit 2 is the Bylaws of

the Hilton Casitas Council of Co-Owners.
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MR. SHAW: No objection.

MR. WHITMER: Introduced and marked as
Exhibit 2.

(Exhibit No. 2 marked.)

MR. WHITMER: Exhibit 3 is the Bengson
affidavit from April 5, 2017.

MR. SHAW: Objection, relevance. This has
nothing to do with the current litigation. This is
referencing a previous litigation. Therefore, this
document is not relevant, and it has not been disclosed
in this lawsuit. I am just seeing the fact that the
plaintiff would like to use this document in this
lawsuit, so as it has not been disclosed, it cannot be
used pursuant to Rule 26.1.

MR. WHITMER: - Any other objections?

MR. SHAW: I will let you know.

MR. WHITMER: Okay. Objection noted for
the record, introduced and marked as Exhibit 3.

(Exhibit No. 3 marked.)

MR. SHAW: It cannot be introduced. It
has not been disclosed. Under 26.1, it cannot be
introduced. So undef Rule 26.1, there will be no
questions regarding documents that have not been
introduced or disclosed prior to this deposition.

MR. WHITMER: At this time, we will move
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on to Exhibit 4, the administrative law decision.

MR. SHAW: No objection.

MR. WHITMER: Introduced and marked as
Exhibit 5.

(Exhibit No. 4 marked.)

MR. WHITMER: Excuse me, Exhibit 4.

Exhibit 5, a check.

MR. SHAW: Objgction, relevance. It has
nothing to do with the lawsuit. Also, it has not been
pfeviously disclosed under Rule 26.1, and I have not
seen this document, nor have I -- nor has it been
previously disclosed to me as is required pursuant to
Rule 26.1.

MR. WHITMER: Noted. Introduced and
marked as Exhibit 5.

(Exhibit No. 5 marked.)

MR. SHAW: It can't be marked as an
exhibit. It hasn't been disclosed, so that document
cannot be used until it is disclosed.

MR, WHITMER: Exhibit 6, notice of a
February 2016 board meeting and minutes.

MR. SHAW: I'm going to object. This
document has not been disclosed. And also there is a
more accurate recitation of the board meeting minutes

as an official record. That should be used instead of
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this document. But has this document been disclosed?

MR. WHITMER: Yes.

MR. SHAW: It has been disclosed?

MR. WHITMER: Yes.

MR. SHAW: Okay. Yeah, no objection.

(Exhibit No. 6 marked.)

MR. WHITMER: Okay. Exhibit 7 is a 2017
ballot to approve the 2016 expense summary.

MR. SHAW: No objection.

(Exhibit No. 7 marked.)

MR. WHITMER: Exhibit 9, the HOA's April
27, 2017 objection to a supersedes bond.

MR. SHAW: Has this been disclosed?

MR. WHITMER: No. 9, or did I skip No. 87

MR. SHAW: No. 8,

MR. WHITMER: I'm sorry. Oh, yeah, here
we go. Pardon me, Exhibit 8 is a letter, August 22,
2016, regarding Safeguard Securit&. And yes, it has
been disclosed.

MR. SHAW: Okay. So as long as it has
been disclosed, no objection.

(Exhibit No. B8 marked.)

MR. WHITMER: Exhibit No. 9, the April 27,
2017 objection to supersedes bond.

MR. SHAW: No objection.
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(Exhibit No. 9 marked.)

MR. WHITMER: Exhibit 10, Hilton Casitas'
2016 statement of revenues and expenses.

MR. SHAW: No objection.

(Exhibit No. 10 marked.)

MR. WHITMER: Exhibit 11, tabulation of
Clark Hill's billing invoices for 2016.

MR. SHAW: Objection, this document has
not been disclosed pursuant to Rule 26.1, and there is
no one here to authenticate the authenticity of Clark
Hill's billing. Therefore, there is a question as to
whether this document is factual.

MR. WHITMER: Mr. Shaw, it has been
disclosed.

MR. SHAW: It has been disclosed?

MR. WHITMER: Yes, it has been disclosed.

MR. SHAW: In this form?

MR. WHITMER: In this form, yes, sir.

MR. SHAW: Okay. Well, then, I will
revise the objection to object that it has not been
authenticated as accurate by Clark Hill or any evidence
presented regarding its accuracy, so that would be the
objection.

MR. WHITMER: Noted. Introduced as

Exhibit 11.
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(Exhibit No. 11 marked.)

MR. SHAW: And when was this -- was this
document disclosed in the 26.1?

MR. WHITMER: Yes.

MR. SHAW: Okay.

MR. WHITMER: Exhibit 12, the Hilton
Casitas 2017 GL income statement.

MR. SHAW: What I have is exhibit -- are
we going to -- oh, okay. Exhibit 11 is the tally sheet
and then the actual invoices. Yeah, I got you. Okay.
And I'm sorry. I will revise that objection. I
apologize. I will object to the tally sheet, but I
will not object to the actual billing statements. No
cbjection to the actual billing statements. My
apologies.

MR. WHITMER: Okay.' Let's move on to
Exhibit 12, the Hilton Casitas' 2017 GL income
statement.

MR. SHAW: No objection.

(Exhibit No. 12 marked.)

MR. WHITMER: And Exhibit 13 is a
tabulation of the 2017 Clark Hill billings and Shaw
Lines billings for exhibits and fees in their costs and
their applications for fees and costs.

MR. SHAW: I will object to the first page
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tabulation. I will not object to the remainder of the

exhibit.

MR. WHITMER: Objection noted and

introduced as Exhibit 13.

break?

(Exhibit No. 13 marked.)

MR. WHITMER: Can we take a five-minute

(Recess from 9:08 a.m. to 9:17 a.m.)

BY MR. WHITMER:

> o » ©

Q.

correct?

Exhibit 1, if you will look at it.
Sure. What do you want me to look at?
The declaration,

Okay.

That was recorded on May 22, 1972. 1Is that

MR. SHAW: Objection, the document speaks

for itself.

MR. WHITMER: I will reframe the question.

BY MR. WHITMER:

Q.
May 22,
A.

Q.

Do you agree that the document was recorded on
19727

That's what it appears to be.

Has the declaration ever been amended?

I don't know, to the best of my knowledge.

Did you try to amend the declaration a few
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years ago?

MR. SHAW: Objection. This witness is
here to testify in his personal capacity, not on behalf
of the association. 8o he cannot answer questions
regarding what the association did or did not do in
reference to the CC&Rs. He is not the -- Mr. Bengson
is not the Rule 30(b) (6) witness to answer questions on
behalf of the association.

MR. WHITMER: Any other objections?

MR. SHAW: I will let you know.

MR. WHITMER: Your objection is so noted.
BY MR. WHITMER:

Q. Please answer the question.

MR. SHAW: He can't. He cannot answer a
question on behalf of the association. He --

MR. WHITMER: I'm asking do you have
personal knowledge. I will reframe it.

BY MR. WHITMER:

Q. Do you have personal knowledge of whether there
was an attempt to amend this declaration, again, a few
years ago when you were president of the HOA?

A. By the association?

Q. Was there an attempt to amend the declaration?

A. There was an attempt to amend the declaration

by the association.
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Q. Yes or no, so that's a yes?

A. That's my answer.

Q. Okay. Let's go to Exhibit 2, the bylaws, and
if you would turn to page 11 and please read section 4.

A. I'm not going to read the sections.

MR. SHAW: Count to five,

THE WITNESS: Yeah.

MR. SHAW: Objection. The document speaks
for itself. There is no need to read the document into
evidence.

BY MR. WHITMER:
Q. Okay. Would you agree that the HOA president
is the chief executive officer?

MR. SHAW: I'm going to object. Please
clarify the question. Do you mean pursuant to the
bylaws, or is your question just in general?

MR. WHITMER: I will clarify it for your
client.

BY MR. WHITMER:

Q. Per the bylaws, is the president of the HOA
also the chief executive officer?

A. Yes.

Q. And does the president exercise general
supervision and direction of the management of the

conduct of the business affairs of the council or the

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/15/2019 Michael Bengson

21

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

HOA?

A. Are we just going to read the section here, is
that what we're going to do?

MR. SHAW: ©No, just answer the question.

THE WITNESS: Yes.

BY MR. WHITMER:

Q. 1Is it correct that you have been the HOA
president starting in February 2015, 2016, the acting
president in 2017, 2018, and you are currently the HOA
president?

MR. SHAW: Objection to form. That is a
compound question. Can we break that question up into
bite-size chunks?

MR. WHITMER: Certainly.

BY MR. WHITMER:

Q. Is it correct that you started as HOA president
in 2015, February 2015°?

A. I believe so.

Q. And 2016, were you the HOA president in 20167

A. Yes.
Q. Were you the acting president in 20177
A. Was I the acting president?

Uh-huh.

> ©

I would say ves.

Q. Ckay. In 20187
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A. Yes.

Q. And you are currently the HOA president?

A. Yes.

Q. Okay. Now let's turn to page 8. According to
section 6, 7, and 8, it describes how board meetings
are called. During your tenure as president, did the
board ever schedule regular board meetings?

A. I guess what's the definition of regular board
meetings?

Q. Did they schedule --

A. Did we have board meetings? Correct, we did.

Q. Were they regularly scheduled? 1In other words,

were they set on a specific date like quarterly,

monthly, semiannually, annually?

A. The meetings were done on an as-needed basis.
Q. So they were special meetings?
MR. SHAW: Objection, leading.
THE WITNESS: I never said that.
BY MR. WHITMER:
Q. I didn't ask you --
MR. SHAW: Objection, the question is
leading.
BY MR. WHITMER:
Q. Now, in the bylaws, special meetings are the

purview of the president. Did you ever call special
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board meetings or board meetings?
MR. SHAW: Objection, compound question.

It's either a special meeting or a board meeting.

'BY MR. WHITMER:

Q. Okay. Did you ever call board meetings as
president?

A. Did I ever call board meeting as a president?
The board meetings were called by the board.

Q. And how did they call thoée board meetings?

A. How did they call the board meetings?

Q. Yes.

A. TIt's time for a board meeting. What do you
mean? Be specific.

Q. Did you as president notice the board meetings?

A. The management company takes care of all of the
notices of board meetings.

Q. And who tells the management company to notice
board meetings?

A. Usually it's one of the board members.

Q. So a board member can call a meeting of the
board?

A. Typically the board in general and the
president as well. Go ahead, keep going.

Q. No, I appreciate your evasiveness.

MR. SHAW: Objection. He's badgering the
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witness.

MR. WHITMER: I'm not badgering the
witness.

BY MR. WHITMER:

Q. I apologize if you feel badgered. But the
issue is how did the board call a board meeting? Was
it by email? Did they email the other board members?

MR. SHAW: I'm going to object. The
question is not specific enough. It is a general
question. It is too general or calls for a narrative
answer.

BY MR. WHITMER:

Q. Okay. Let's move on. So as president, you
could've called a board meeting. 1Is that correct?

A. I believe so.

Q. Per the bylaws?

A. I believe so.

MR. SHAW: Objection,‘it's a compound
question. The first question was as president could
you call a board meeting, and then a follow-up question
was per the bylaws, so that's a compound question.

BY MR. WHITMER:
Q. Per the bylaws, as president, could you call

the board meeting?

MR. SHAW: Objection, it's requesting a

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/15/2019 Michael Bengson

25

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

legal conclusion. This witness is not an expert.
MR. WHITMER: Do you have any other --
MR. SHAW: TI'll let you know.
MR. WHITMER: Noted for the record.

BY MR. WHITMER:

Q. Answer the question.

A. I usually refer to legal or the management
company to make sure it can be done properly.

Q. Turn to page 3 of the bylaws, Exhibit 2. This
deals with special meetings of the unit owners. As
president, under the bylaws, could you call special
unit owner meetings?

MR. SHAW: Objection, the question calls
for a legal conclusion.

MR. WHITMER: Any other objections?

MR. SHAW: I will let you.know. I will
let you know.

MR. WHITMER: Noted for the record.
BY MR. WHITMER:

Q. Answer the question.,

A. I would not know for sure. I would refer that
to legal.

Q. Do the bylaws give the president the authority
to call a special unit owners meeting? 1It's a very

simple question.
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MR.‘SHAW:_ Objection, it calls for a legal
conclusion regarding the bylaws.

THE WITNESS: I am not én attorney. I
refer that to legal.

MR. WHITMER: Mr. Bengson, you don't need
to speak right now.

Any other reasons?

MR. SHAW: I will let you know.

MR. WHITMER: Noted for the record.
BY MR. WHITMER:

Q. Answer the question.

A. As I just stated, I'm not an attorney. We
refer that to our legal, anything for the
interpretation.

Q. I can appreciate you checking with Mr. Shaw,
but I'm asking you do the bylaws give the authority to
the president to call a special meeting?

MR. SHAW: Objection, it calls for a legal
conclusion.
MR. WHITMER: Noted.
BY MR. WHITMER:
Q. Answer the question.
A. I answered that.

MR. SHAW: Yes, objection, asked and

answered.
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BY MR. WHITMER:

Q. Let's go to Exhibit 4, the administrative law
order. We will refer to it as "the order" for
simplicity. Were you a witness in the 2014
administrative law hearing?

A. Yes.

Q. Was the HOA ordered to pay a $500 fee to the
petitioner?

MR. SHAW: I'm going to object for
relevance.

MR. WHITMER: Any other reasons?

MR. SHAW: I will let you know.

MR. WHITMER: Noted for the recoraqd.
BY MR. WHITMER:

Q. Please answer the question.

A. I believe it paid some fee. I don't recall the
amount .

Q. Let's turn to page 3. And if you would, read
lines 13 through. 24.

MR. SHAW: Objection, the gocument speaks
for itself. There is no need to read it into
testimony.
BY MR. WHITMER:
Q. Does Arizona Revised Statute 33-1243(d)} require

the board to adopt a budget and then have the Casita
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owners ratify it?

MR. SHAW: Objection, speculation,
pursuant to Rule 602 and 7.1 Arizona Rules of Evidence.
It's calling for a legal conclusion.

MR. WHITMER: Any other reasons?

MR. SHAW: I will let you know.

MR. WHITMER: Noted for the record.

BY MR. WHITMER:
. Q. Please answer the guestion.

A. I am not an attorney. I do not interpret the
law.

Q. Have you ever read the statute béfore?

A. Have I ever read which statute?

Q. The statute that we are talking about,
ARS 33-1243(d)?

A. No.

Q. You have never read it?

MR. SHAW: 'Objection, asked and answered.

THE WITNESS: As I said, I'm not an
attorney. That's why we have an attorney on staff.

BY MR. WHITMER:

Q. Please confine your answers to yes or no unless
asked otherwise. Let's go to page 4, and I will read
the section lines 13 through 14. "Mrs. Karatz

acknowledged that Hilton Casitas' legal fees in 2014
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exceeded the amount of money that had been budgeted for
legal fees in 2014." Will you agree that is in there?

A. Yes.

MR. SHAW: Is that a question?

THE WITNESS: Yeah, I guess it's a
question.
BY MR. WHITMER:

Q. GCkay. I will read lines 21 and 22, the judge
found that Hilton Casitas had not ratified the increase
in expenses and adopted an amended budget as reguired
by applicable statute. "This tribunal concludes that
Hilton Casitas failed to comply with the applicable
provisions of ARS 33-1243(d)." You agree that is in
there?

MR. SHAW: Objection, the document speaks
for itself.
MR. WHITMER: Objection noted.
BY MR. WHITMER:
Q. Answer the question.
A

It's in where, it's in this document?

Q. Yes.
A. Yes.
Q. So the conclusion -- I'll just ask the

question. Given the order, when expenses exceed the

authorized budget amount for the expense, is a budget
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amendment required?

MR. SHAW: Objection, speculation, calls
for a legal conclﬁsion pursuant to rules of evidence
602 and 7.1.

MR. WHITMER: Noted for the record.

BY MR. WHITMER:

Q. Answer the question.

A. What was the question?

Q. When expenses exceed an authorized budget
amount for that expense, does ARS 33-1243(d) require a
budget amendment?

A. That would be referred to our management
company and/or legal.

Q. Have they issued an opinion on such?

MR. SHAW: Objection, attorney-client
privilege. The question requests information on
attorney-client privilege.

You will not answer the question.

Actually, no, I will revise that
objection. As to the question regarding the attorney,
I object to attorney-client privilege when I answered
the question. In regards to the question regarding the
management company, you may answer the question.

THE WITNESS: What was the question?

BY MR. WHITMER:
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Q. When the expenses exceed an authorized budget
amount for that expense, is a budget amendment
required?

MR. SHAW: Well, again, I object to that
question. That leads to a legal conclusion pursuant to
Rule 602 and 7.1 -- 701 of the rules of evidence.

BY MR. WHITMER:

Q. Did the management company ever tell you that
when a budget expense exceeds a budgeted amount, you
need to have an amended budget?

A. I don't really recall.

Q. Can we agree that budgets have two basic
components, revenues and expenses?

MR. SHAW: Objection, the question is
leading.

BY MR. WHITMER:

Q. What are the two components of a budget?

A. What are the two components of a budget? Are
there only two?

Q. Two primary items.

A. You want to talk two?

MR. SHAW: I'm going to object. The
question is not clear. I will object to the form of
the question. As the plaintiff suggested, he is

requesting yes-or-no answers. The question does not
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lead itself to a yes-or-no answer.
BY MR. WHITMER:

Q. Then we will go back. Budgets have two major
components, revenues and expenses, yes Or no?

MR. SHAW: Objection, the question is
leading.

MR. WHITMER: Noted.
BY MR. WHITMER:

Q. Answer the question.

A. I'm not an accountant, so I wouldn't know if
there's two or three or four considered major
components.

Q. Are revenues and expenses part of a budget?

A. Yes.

Q. Okay. Let's move to Exhibit 6, which is the

agenda.
MR. SHAW: Exhibit 6. Do I have that?
MR. WHITMER: What?
MR. SHAW: I'm talking to myself. My
apologies.

BY MR. WHITMER:

Q. Was the February 16, 2016 board meeting the
only board meeting prior to the March 31, 2016 annual
meeting?

A. T don't recall.
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Q. Do you recall if there were any other meetings
in the intervening time?

MR. SHAW: Objection, asked and answered.
The witness answered the question.

MR. WHITMER: Objection noted.
BY MR. WHITMER:

Q. Answer the question.

A. I don't recall.

Q. Okay. On the second page of Exhibit 6 are the
minutes of the February board meeting, and they don't
mention the adoption of a budget. Is that correct?

MR. SHAW: Objection, the document speaks
for itself.

MR. WHITMER: Objection noted.
BY MR. WHITMER:

Q. Answer the question.

MR. SHAW: Further objection, the question
calls for a legal conclusion.

MR. WHITMER: OCbjection noted.
BY MR. WHITMER:

Q. Answer the question.

A. What's the question?

Q. The question was the minutes and the agenda
don't mention the adoption of a budget?

MR. SHAW: I'm going to object, because as
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I earlier objected, this is not an official copy of the
meeting minutes. Therefore, asking whether this
document says a specific thing, the document speaks
for itself. So.are you asking the question based on
this document or based on the witness's general
knowledge?

MR. WHITMER: Yes.

MR. SHAW: So he is asking you based on
your general knowledge.

THE WITNESS: Based on my general
knowledge of the meeting?
BY MR. WHITMER:

Q. No, of the minutes and the agenda.

A. My general knowledge of the meeting, which I
really don't recall exactly what we talked about in the
meeting.

Q. So let me ask it a different way. So you can't
say that a budget was adopted at that meeting?

A. Whether it was adopted or not?

Q. Yeah, discussed and adopted.

MR. SHAW: That's two questions.
THE WITNESS: Right.
BY MR. WHITMER:
Q. Was the'budget discussed at the meeting?

MR. SHAW: What meeting are we talking

OTTMAR & ASSOCIATES 602-485-1488
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about?
BY MR. WHITMER:

Q. The February 2016 board meeting, was the budget
discussed?

A. I really can't recall.

Q. Okay. 1I don't-need to ask the second question.

Okay: Let's turn to Exhibit 7, if you
would.

A. Sure.

" Q. Is that your signature?

A. It appears to be, correct.

Q. So that was you submitting an approval of an
expense -- 2016 expense summary?

MR. SHAW: You can answer the question.
THE WITNESS: I guess ;hat was me
approving that particular form.
BY MR. WHITMER:

Q. Okay. The HOA claims in this case that the
budget was approved by the adoption of this ballot.
Accordingly, you would agree that there was no budget
adopted in 20167?

MR. SHAW: Objection. One, this is not a
Rule 30(b) (6) witness. He cannot testify on behalf of
the association. Two, the question is leading.

MR. WHITMER: Objections noted.

OITMAR & ASSOCIATES 602-485-1488
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BY MR. WHITMER:

Q. Answer the question.

A. I can't answer for the association.

Q. I'm asking you. You voted on this. Was the
intent to ratify expenses because the 2016 budget had
not been adopted?

A. Was my intent to ratify expenses because it
wasn't adopted?

Q. Because the 2016 budget wasn't adopted.

A. I disagree with your premise.

Q. I'm not asking you to disagree or agree. I'm
asking yes or no, was it your intent?

MR. SHAW: The question was answered. He
disagreed with your premise. Rephrase the question.
BY MR. WHITMER:

Q. 1Is the purpose of this ballot, your signing
this ballot, was to approve the expense summary in lieu
of an adoption of the 2016 budget?

MR. SHAW: Objection. That calls for
testimony on behalf of the association, as the
association promulgated the ballot. Mr. Bengson did
not. All Mr. Bengson did was execute the ballot. So
he cannot testify as to the intent of the association
regarding the ballot. He is not the Rule 30(b) (6)

witness.
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MR. WHITMER: Objection noted. I am
asking him as a casita owner.

MR. SHAW: Okay. That's fair.

BY MR. WHITMER:

Q. Was it your understanding that this was to
ratify the expenses of 2016 in lieu of having adopted a
budget?

A. I don't recall.

Q. All right. Let's move on to Exhibit 8. As
president of the HOA, you negotiated with Safeguard
Security. Is that correct?

MR. SHAW: Objection, relevance. We are
here to discuss a contempt regarding an Administrative
Law Judge's judgment. We are not here to discuss
contract negotiations.

MR. WHITMER: Any other objections?

MR. SHAW: I will let you know.

MR. WHITMER: So noted.

BY MR. WHITMER:

Q. Answer the question.

A. What's the question?

Q. The question is as the HOA president, did you
negotiate with Safeguard Security to revise their
contract?

A. Did I negotiate with Safeguard?

OTTMAR & ASSOCIATES 602-485-1488
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Q. Yes.

A. The board of the association was in charge of

voting and approving or not approving changes.

Q. And who negotiated those changes, Mr. Bengson?

MR. SHAW: Objection, the question has

been answered, asked and answered.
MR. WHITMER: Any other objections?
MR. SHAW: TI'll let you know.
MR. WHITMER: Noted.

BY MR. WHITMER:

Q. Answer the question.

A. The definition of negotiation, I don't know.

couldn't tell you.
Q. What is "ig"?
A. What is your definition of negotiations? I

mean, you have to be specific.

Q. Did you as HOA president have direct contact

with Safeguard?
A. I did as well as the board.
So --

Q.
A. The entire bcard.
Q.

So the entire board negotiated with Safeguard

is what you are telling me?
A. Correct.

Q. Did they notice any meetings for those
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negotiations?
A. Did they notice any meetings? I can't recall.

MR. SHAW: And I am going to object to the
question. Again, he's being askéd to respond on behalf
of the association. He is not the Rule 30(b) (6)
witness to testify on behalf of the association, nor
can he testify on behalf of any other board members.

MR. WHITMER: 1I'll tell you what we're
going to do. We're going to stop right here, and then
we will pick it up at another date.

MR. SHAW: Please note that under the
Rules of Civil Procedure, I'm not agreeing to a
continuance in this deposition. Under the Rules of
Civil Procedure, you get one deposition, and I am not
agreeing to a continuance.

MR. WHITMER: I get four hours.

MR. SHAW: In one day.

MR, WHITMER: And if I need to --

MR. SHAW: I will be happy to read Rule
30(e) -- no, excuse me, that's not correct. It is Rule
30(d), Arizona Rules of Civil Procedure, unless the
parties agree or the Court orders otherwise, a
deposition is limited to four hours and must be
completed in a single day. You get one four-hour

period in one single day.
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I am not agreeing to a continuance of this
deposition. So we either continue and max out the four
hours, or you go to court and ask for the Court to give
you leave, or this is your only shot at Mr. Bengson,
pursuant to the rule.

MR. WHITMER: Yeah, as Mr. Bengson.

MR. SHAW: Correct, as Mr. Bengson.

MR. WHITMER: So I can call him back as a
Rule 30(b) (6) .

MR. SHAW: 30(b) (6) if you desire. If you
want him to be the sole Rule 30(b) (6) witness, which
means you're not calling the manager.

MR. WHITMER: That's fine.

MR. SHAW: 1It's your case.

THE WITNESS: Are we done?

MR. SHAW: I don't know. Are we done?

MR. WHITMER: Give me a minute. No, let's
continue on. What the hell.

BY MR. WHITMER:

Q. Okay. According to this letter, the HOA or the
president of the HOA, or the board -—'multiple compound
question. Let me start over.

No, I don't need to.

MR. WHITMER: We are done.

MR. SHAW: Very good.

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/15/2019

Michael Bengson

41

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE WITNESS: Thank you.

THE COURT REPORTER: You're welcome.
Do you need a transcript, Mr. Shaw?
MR. WHITMER: I do.

(Conclusion of deposition at 9:45 a.m.)

MICHAEL BENGSON

OTTMAR & ASSOCIATES 602-485-1488
ottmaragsoc.com




1/15/2019 Michael Bengson 42

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

BE IT KNOWN that the foregoing proceedings
were taken before me; that the witness before
testifying was duly sworn by me to testify to the whole
truth; that the foregoing pages are a full, true, and
accurate record of the proceedings, all done to the
best of my skill and ability; that the proceedings were
taken down by voice writing and thereafter reduced to
print under my direction.

I CERTIFY that I am in no way related to
any of the parties hereto, nor am I in any way
interested in the outcome hereof.

{X] Review and signature was requested.
[ ] Review and signature was waived.
[ 1 Review and signature not requested/required.

I CERTIFY that I have complied with the ethical
obligations set forth in ACJA 7-206(F) (3) and ACJA
(J) (1) (g) (1) and (2)., Dated at Phoenix, Arizona, this
23rd day of January, 2019.

ol Wl

Debora Mitchell
AZ Certified Reporter No. 50768

I CERTIFY that OTTMAR & ASSQCIATES, INC., has
complied with the ethical obligations set forth in ACJA
7-206(J) (1) {g) (1) through (6).

%7‘@@,

OTTMAR & ASSOCIATES, INC.
AZ Registered Reporting Firm No. R1008
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IN THE SUPERIOCR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

R. L. WHITMER, )
Petitioner, ) No.: CV2016-055080
vs. )
HILTON CASITAS HOMEOWNERS )
ASSOCIATION, also known as )
HILTON CASITAS COUNCIL OF )
HOMEOWNERS, also known as )
COUNCIL OF CO-OWNERS, also known)

as HILTON CASITAS COUNCIL OF

)

CO-OWNERS; and MICHAEL BENGSON, )
as President of named )
Respondent, )
Respondents. )

)

DEPOSITION OF JOHN HUSTON
Phoenix, Arizona
January 22, 2019

2:06 p.m.

PREPARED FOR:

ATTORNEY AT LAW
(COPY)

REPCRTED BY:

Debora Mitchell

Arizona CCR No. 50768

AZ Registered Reporting Firm No. R1008
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DEPOSITION of JOHN HUSTON, taken on
January 22, 2019, commencing at 2:06 p.m., at OTTMAR &
ASSOCIATES, 3770 North 7th Street, Suite 150, Phoenix,
Arizona, before Debora Mitchell, an Arizona Certified
Reporter, in and for the County of Maricopa, State of

Arizona.

COUNSEL APPEARING:

R. L. Whitmer

6333 North Scottsdale Road, Casita 21
Scottsdale, Arizona 85250

Pro Per Petitioner

SHAW & LINES, LLC

By: Augustus H. Shaw IV, Esqg.
4523 East Broadway Road
Phoenix, Arizona 85040
Attorney for Respondents
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WITNESS

Exh. 1
Exh. 2
Exh. 3
Exh. 4
Exh. 5

INDEKX

JOHN HUSTON

EXAMINATION BY MR. WHITMER

EXAMINATION BY MR. SHAW

FURTHER EXAMINATION BY MR. WHITMER

EXHIBITS

EXHIBIT DESCRIPTION

Declaration of Horizontal Property
Regime for Hilton Casitas

Bylaws of the Hilton Casitas Council
of Co-Owners

January 7, 2015 Administrative Law
Decision

Hilton Casitas 2017 GL Income
Statement

Tabulation of the 2017 Clark Hill
billings and Shaw Lines billings
exhibits for fees and costs in their
application for fees and costs
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1 ' : (In accordance with ACJA 7-206(J) (3) (b),
2 an itemized, written list of rates and charges has been
3 disclosed to all parties or their attorneys and any

4 | unrepresented witnesses.)

6 JOHN HUSTON,

7 a witness herein, having been first duly sworn by the
8 Certified Reporter to speak the truth and nothing but
9 the truth, was examined and testified as follows:

10
11 EXAMINATION

12 BY MR. WHITMER:

13 Q. For the record, state your name and address.
14 A, John Huston, 6633 North Scottsdale Road.

15 Q. What is your occupation?

16 A. Retired.

17 Q. Semi or completely?

18 A. Well, I have been retired for three years.

19 They are barking at me again to go back to work, but so

20 far, I have been avoiding it.

21| - Q. Were you elected to the HOA board on March 31,
22 201772
23 A. If that's what you've got. I don't remember.

24 I've been elected and reelected so many times, I

25 couldn't tell you.
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1 Q. Are you currently a board member and secretary

2 of the HOA?

3 A. Yes.

4 Q. Okay.

5 MR. WHITMER: Mr. Shaw.

6 MR. SHAW: Yes, go ahead. No objection to

7 the documents. We will do it like we did last time.

8 MR. WHITMER: You're being way too nice.
9 MR. SHAW: No, it's your deposition.
10 (Exhibit No. 1 marked.)

11 BY MR. WHITMER:

12 Q. Okay. Let's turn to Exhibit 1.
13 A. Okay.
14 Q. 1Is it correct that Exhibit 1 is the declaration

15 that was recorded in 1972 and remains unamended?

16 A. I would have to look through it more. I can't

17 tell you.

18 Q. Take your time.
19 A. Okay.
20 Q. Let me rephrase the question just in the

21 interests of time.
22 A. Okay.
23 Q. To your knowledge, has the declaration ever

24 | been amended as long as you have been a resident of

25 Hilton Casitas?

OTTMAR & ASSOCIATES 602-485-1488
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1 A. Not that I can remember.

2 (BExhibit No. 2 marked.)

3 BY MR. WHITMER:

4 Q. Thank you. Let's go to Exhibit 2, if you
5 would.

6 A. Okay.

7 Q. Turn to page 11. Go ahead and read section 4.
8 A. Section 4, special meetings. Special meetings
9 of the Council --

10 Q. Page 11.

11 A. Oh, I am on page 3. Page 11?

12 Q. Yes.

13 A. Section 4. Okay. Section 4, president.
14 The President shall be the chief

15 executive officer of the Council and

16 shall preside at all meetings of the

17 Council and of the Board of Directors.
18 Subject to the control of the board,

19 he shall exercise general supervision

20 and direction over the management and

21 conduct of business and affairs of the
22 Council. He shall also have such

23 other powers and duties as may be

24 provided by those bylaws or assigned
25 to him from time to time by the board.

OTTMAR & ASSOCIATES 602-485-1488
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1 Q. 1Is it correct that the president is the chief
2 executive officer?

3 MR. SHAW: Objection, calls for a legal
4 conclusion.

5 Please answer the question.

6 THE WITNESS: Would you repeat the

7 question again.

8 MR. WHITMER: Will you read it back.

9 (The requested portion was read back by
10 the court reporter.)

11 THE WITNESS: That's not really what it
12 says here. It says he shall be the chief executive

13 officer, so I guess I've got to say no.

14 BY MR. WHITMER:

15 Q. So does he have the general supervision and
16 direction over the management and conduct of the

17 | business affairs of the council?

18 A. Repeat the question again.

19 Q. Does he have supervision and direction over the
20 management and conduct and business affairs of the

21 council?

22 A. Again, the verbiage is subject to the control
23 of the board, he shall exercise general supervision and
24 direction over the management and conduct of the

25 business affairs -- business and affairs of the

OTTMAR & ASSOCIATES 602-485-1488
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1 council. 8o again, I don't know how to answer that

2 question, but it is subject to the control of the

3 board.

4 Q. Well, let me rephrase it,

5 A. Yes.

6 Q. Is he the point person for the business affairs

7 of the HOA?

8 A. Is he the point person? Can you define point

9 person for me.

10 Q. Is he the person that one would go to for

11 issues regarding the HOA?

12 A. You know, people come to me all of the time,

13 even when I wasn't on the board when I was out walking
14 my dog. So at times I have been the point person, so I
15 can't answer your question.

16 Q. With all due respect, Jack -- you don't mind me
17 calling you Jack?

18 A, No.

19 Q. That would make you an unofficial point person.
20 | Now, is the president of the HOA the official point

21 person?

22 A. It really never spells it out here.

23 MR. SHAW: Objection, form, asked and

24 angswered.

25 Now you can go ahead and answer the

OTTMAR & ASSOCIATES 602-485-1488
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1 guestion.

2 THE WITNESS: What was the question one
3 more time? Is he the point person?

4 BY MR. WHITMER:

5 Q. The official point person for the business

6 affairs of the HOA.

7 A. T guess perscnally I would say maybe. I don't
8 know, Lamar.

9 Q. That's fine. That's fine. Let's move on.

10 Let's turn to page 8.

11 A. Backwards, page 8?

12 Q. Yeah, page 8.

13 A. Okay.

14 Q. Let's read section 7. You don't have to read

15 it ocut loud.

16 A. Okay.

17 Q. During your time as a board member, did the
18 board ever schedule regular board meetings, quarterly,

19 | monthly, semiannually?

20 A. Did the board ever schedule regular meetings?
21 Q. Regular meetings, uh-huh.

22 A. As opposed to an annual meeting?

23 Q. No, as opposed to a special meeting.

24 A. Let me think about that for a second. I can't

25 recollect any.
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Q. So that would be a no?

MR. SHAW: Form objection. The question
was answered by the witness,
BY MR. WHITMER:

Q. Okay. Now go ahead and read section 8. You
don't have to read it out loud.

A. Okay.

Q. Okay. For the board to have a special meeting
to conduct HOA business, did you as a board member make
a call or any calls for a board meeting?

A, Sure.

Q. Did the preéident ever make any calls for a
special meeting of the board?

A. I'm sure he did. You can ask him.

Q. I'm asking you.

A. T said I'm sure he did.

(Exhibit No. 3 marked.)
BY MR. WHITMER:

Q. Okay. Let's turn to Exhibit 3.

A. Okay.

Q. This is the administrative law order from
January 7, 2015. Are you aware of the order?

A. I kind of remember it, yes.

Q. Have you ever read it?

A. I kind of -- yes, I kind of remember reading

OTTMAR & ASSOCIATES 602-485-1488
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it, yes.

(Exhibit No. 4 marked.)

BY MR. SHAW:

Q.

All right. Budgets have two basic components,

revenues and expenses. We are going to talk a little

bit about the 2017 expenses. 8o if you would, would

you turn to Exhibit 4,

A.

Q.

Okay .

And you see circled legal expenses for the

total vyear.

A.
Q.
A.

Q.

On the first page?
Yes.
Okay.

But if you would go to June, there's 7,900 --

let's just make it a 8,000 credit.

» o » 0O ¥

Yes.

Is that correct?

Yes.

Do you know what that is for?

As best I remember, there was some actual legal

expenses in there, and then there was a refund from

State Farm on a case, but I can't be 100 percent sure

of that because I don't have all of that detail in

front of me.

(Exhibit No. 5 marked.)
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BY MR. WHITMER:

Q. Let's turn to Exhibit 5 now. And Exhibit 5 is

the billing exhibits that were attached toc the
application for attorney fees in this case in 2017.

A. Which case?

Q. This case.

A. OCkay.

Q. It was remanded by the appellate court.

A. Okay.

Q. For your convenience, there is a tabulation of

those on the first page.

A. Okay.

Q. Which is $27,951.50.

A. Okay.

Q. Now, when you compare that to the total
reported legal expenses of 2017, you come up with an
$829 difference.

A. So I need to go back to the budget; is that
correct?

Q. Yes, the first page.

A. First page.

Q Where it is circled.

A. 27,172. Okay.
Q

So in essence, Mr. Shaw's and Clark Hill's

bills total $829 more than what was reported. Can you

CTTMAR & ASSOCIATES 602-485-1488
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explain the underreporting?

A. Well, it's what I said before. I don't know if
part of that $7,894 was a refund or a back payment.

Q. For clarity, that credit is already taken out
of that, so the total is still 27 --

A. Oh, I see what you are saying. Let's see.
Those numbers match. It almost looks like somebody's
adding machine didn't add up. ©On Clark Hill it's
8,061. On yours it is 8,051, so it's somebody's adding
machine is messed up. I can't tell you about that.
Sorry about that.

Q. So it is $10 understated?

A. Well, that's what I'm saying. Normally, at
least where I'm coming from, if there is one mistake on
all of that adding machine, I would go back and take a
look at it and see if they added it up wrong.

Q. For argument's sake, let's just stick with the
numbers we are dealing with.

A. Okay. So which number do you want?

Q. Well, I'm just asking, can you explain on
Exhibit 4 the underreporting?

A. There could be a multitude -- excuse me.

MR. SHAW: That's okay. I forgot my

objection.

Objection, form. The question was

OTTMAR & ASBOCIATES 602-485-1488
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answered. And then objection, form, calls for
speculation.

Please go ahead and answer the question.

THE WITNESS: Well, can I speculate? I
mean, an adding machine went wrong.

MR. SHAW: Yeah, answer the question.
Answer the question.

THE WITNESS: He's trying to make a point
that he added wrong. I mean, there's a million things
that could happen.

MR. SHAW: You are talking to him.

THE WITNESS: Okay. There's a million
things that could happen, so I don't know.

BY MR. WHITMER:
Q. The gquestion was --

MR. SHAW: Mr. Whitmer, can we take a
pause for a second?

So you want to answer his questions. I
will object.

THE WITNESS: Okay.

MR. SHAW: But don't hear my objection.

THE WITNESS: Okay.

MR. SHAW: I will object, and you go ahead
and answer the question.

THE WITNESS: All right.
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MR. SHAW: It is Lamar's show.
THE WITNESS: Okay.
MR. SHAW: 1Is that all right?
MR. WHITMER: Yeah, that's fine.
MR. SHAW: Thank you.

BY MR. WHITMER:

Q. The question that was asked was can you explain
the underreporting? It is a simple yes-or-no question.
A. No, it isn't, Lamar. I cannot explain it

because it could be a multitude of causes.

Q. All right. As secretary, do you get annual --
not annual. As a secretary, do you get constant
monthly financial reports?

A. Sure.

Q. Okay. Do you know what the total amount for
the legal expenses in the JP case, CC2016-164084-RC, do
you know what the total amount of those legal expenses
were?

A. I have a hard time remembering my phone number,
Lamar, so do you think I would remember that number?
No.

Q. Do you know what the total amount of the 2017
legal expenses that were incurred for the appeal of

that JP case?

A. I didn't bring it. I'm sorry, Lamar. I should
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have brought those.

Q. I'm just asking, do you know?

A. No, I don't know.

Q. Okay. Thank you. To appeal the JP judgment,
the HOA had to post a supersedes bond of $3,431.24. Do
you know how the HOA posted that bond?

A. No, I don't.

Q. Okay. Do you know if the cost of that bond was
included in the reported 2017 legal expenses?

A. No, I don't,

Q. OCkay. On January 16, 2018, the HOA filed an
answering brief in the 2017 appeal, Case
No. 1-CA-CV17-0543.

A. Yes.

Q. Do you know how much of those legal expenses
were incurred in 2017?

A. No, I don't.

Q. COCkay. Do you -- did the board waive the
conflict between the HOA and Mr. Bengson to allow
Mr. Shaw to represent him in this matter?

MR. SHAW: Cbjection, the question calls
for attorney-client privileged information.

Go ahead and answer the question.

THE WITNESS: I don't have a legal degree,

so I couldn't tell you. Sorry.

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/22/2019 John Huston

17

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR. WHITMER:

Q. Let me rephrase it. Did the board take any
action to waive the conflict between Mr. Bengson and
the HOA to allow Mr. Shaw to represent Mr. Bengson?

MR. SHAW: Objection, calls for
attorney-client privileged information.

Please answer the question.

THE WITNESS: Can you repeat the question
again.

MR. SHAW: She can repeat it.

(The requested portion was read back by
the court reporter.)

THE WITNESS: I don't recall.

MR. WHITMER: That's it.

MR. SHAW: That's it?

MR. WHITMER: Yeah.

MR. SHAW: Okay.

THE WITNESS: That's it?

MR. SHAW: Actually, I will ask you a
couple of questions.

THE WITNESS: Okay.

EXAMINATION

BY MR. SHAW:

Q. How long have you been serving on the board

OTTMAR & ASSOCIATES 602-485-1488
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would you say in your approximation?

A. I have been off and on probably three or four
times in the seven years; so I would say total maybe
I've got four years.

Q. Okay. What are some of the duties as secretary
of the association?

A. Mainly we hire people, a firm, to keep the
minutes and all of that kind of stuff, so my main
duties are just to double check her and make sure those
minutes are right.

Q. Okay. Regarding the various lawsuits that the
association is in with Mr. Whitmer, are any of those
lawsuits currently covered by your association
insurance carrier?

A. I believe so.

Q. Would you say all of them are covered by your
agsociation's insurance carrier?

A. I believe so.

MR. SHAW: No further questions. That's
all I have for you.

THE WITNESS: Oh, come on.

MR. WHITMER: I have a couple of

follow-ups.

MR. SHAW: He has some follow-ups for you.

THE WITNESS: Okay.
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FURTHER EXAMINATION
BY MR. WHITMER:
Q. Do you know that a claim has been filed with
State Farm on any of this ongoing litigation?
A. Not that I know of. I was probably out of the
board when that happened.
Q. Thank you.
MR. SHAW: That's it?
MR. WHITMER: That's it.

(Conclusion of deposition at 2:28 p.m.)

JOHN HUSTON
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STATE OF ARIZONA )

) ss.
COUNTY OF MARICOPA )

BE IT KNOWN that the foregoing proceedings
were taken before me; that the witness before
testifying was duly sworn by me to testify to the whole
truth; that the foregoing pages are a full, true, and
accurate record of the proceedings, all done to the
best of my skill and ability; that the proceedings were
taken down by voice writing and thereafter reduced to
print under my direction.

I CERTIFY that I am in no way related to
any of the parties hereto, nor am I in any way
interested in the outcome hereof.

[X] Review and signature was requested.
[ 1 Review and signature was waived.
[ 1 Review and signature not requested/required.

I CERTIFY that I have complied with the ethical
obligations set forth in ACJA 7-206(F) (3) and ACJA
(J) (1) (g) (1} and (2). Dated at Phoenix, Arizona, this
30th day of January, 2019.

O st ettt

Debora Mitchell
AZ Certified Reporter No. 50768

I CERTIFY that OTTMAR & ASSQOCIATES, INC., has
complied with the ethical obligations set forth in ACJA
7-206(J) (1) (g) (1) through (6).

%7‘@@1

OTTMAR & ASSOCIATES, INC.
AZ Registered Reporting Firm No. R1008
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

R. L. WHITMER,

Petitioner, No.: CV2016-055080

vs.

HILTON CASITAS HOMEOWNERS
ASSOCIATION, alsc known as
HILTON CASITAS COUNCIL OF
HOMEOWNERS, also known as
COUNCIL QF CO-OWNERS, alsoc known)
as HILTON CASITAS COUNCIL OF
CO-OWNERS; and MICHAEL BENGSON,
as President of named

Respondent,
Respondents.

)
)
)
)
)
)

DEPOSITION OF RICHARD WALKER
Phoenix, Arizona
January 22, 2019

12:58 p.m.

PREPARED FOR:

ATTORNEY AT LAW
(CcopPY)

REPORTED BY:

Debora Mitchell

Arizona CCR No. 50768

AZ Registered Reporting Firm No. R1008
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DEPOSITION of RICHARD WALKER, taken on
January 22, 2019, commencing at 12:58 p.m., at OTTMAR &
ASSQOCIATES, 3770 North 7th Street, Suite 150, Phoenix,
Arizona, before Debora Mitchell, an Arizona Certified
Reporter, in and for the County of Maricopa, State of

Arizona.

COUNSEL APPEARING:

R. L. Whitmer

6333 North Scottsdale Road, Casita 21
Scottsdale, Arizona 85250

Pro Per Petitioner

SHAW & LINES, LLC

By: Augustus H. Shaw IV, Esq.
4523 East Broadway Road
Phoenix, Arizona 85040
Attorney for Respondents
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WITNESS

INDEX

RICHARD WALKER

EXAMINATION BY MR. WHITMER

EXAMINATION BY MR. SHAW
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application for fees and costs
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EXHIBRIT DESCRIPTION PAGE

Exh. 7 Bainbridge Law Firm letter and 22
attached 2013 Amended Bylaws

Exh. 8 March 13 2013 Annual Meeting 22
Minutes

* % * % *
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{In accordance with ACJA 7-

206 (J) (3) (b),

an itemized, written list of rates and charges has been

disclosed to all parties or their attorneys and any

unrepresented witnesses.)

RICHARD WALKER,

a witness herein, having been first duly sworn by the

Certified Reporter to speak the truth and nothing but

the truth, was examined and testified as follows:

EXAMINATION

BY MR. WHITMER:

© » o ¥ ©

201772

A.

Q.

For the record, state your name and address.
Richard K. Walker.

What is your occupation?

I am an attorney.

Were you elected to the HOA board in March

Yes.

Are you currently a board member and vice

president of Hilton Casitas HOA?

A.

Q.

Yes,

Okay. At this time I would like to go through

the exhibits so we can get through them.

MR. SHAW: Actually, since we have very

OTTMAR & ASSOCIATES 602-485-1488
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1 limited time, we will just -- just go ahead and go

2 through with your questions.

3 MR. WHITMER: You don't want to object?
4 MR. SHAW: Just go ahead and go through.
5| We have very limited time. I want to make sure you

6 have all of your time.

7 . MR. WHITMER: Thank you.

8 (Exhibit No. 1 marked.)

9 BY MR. WHITMER:

10 Q. Okay. If you would turn to Exhibit 1. Is it
11 correct that Exhibit 1, the declaration as recorded in
12 1972, remains unamended?

13 A. As far as I am aware, the declaration of the
14 Horlizontal Property Regime for Hilton Casitas has not
15 | been amended.

16 (Exhibit No. 2 marked.)

17 BY MR. WHITMER:

18 Q. Okay. Let's go to Exhibit 2, page 11. Would
19 | you go to section 4.
20 A. I see section 4 on page 11 of Exhibit 2.
21 Q. Does section 4 define the responsibilities of
22 the HOA president?

23 MR. SHAW: Objection, calls for a
24 conclusion.

25 BY MR. WHITMER:

OTTMAR & ASSOCIATES 602-485-1488
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1 Q. Is it your understanding that section 4 defines
2 the duties of the president?

3 MR. SHAW: Objection, calls for a

4 conclusion.

5 BY MR. WHITMER:

6 Q. What is your understanding of section 4,

7 Mr. Walker?

8 A. My understanding of section 4 is that it

9| provides a broad outline of the authority and

10 responsibility of the president of the council.

11 Q. Okay. Does it state that the chief

12 executive -- the president is the chief executive

13 officer?

14 MR. SHAW: Objection, calls for a legal
15 conclusion. |

16 THE WITNESS: The document speaks for

17 itself. That is what it says.

18 BY MR. WHITMER:

19 Q. Thank you. Now turn to page 8. Let's look at

20 section 7. Page 8.

21 A. Whose Bates numbers are these?
22 Q. The hotel's.

23 A. Page 8, you said?

24 Q. Yes, page 8.

25 A. Okay.
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1 Q. Section 7, it talks about regular meetings of
2 the board. During your tenure as a member of the
3 board, did you ever -- did the board ever create a

4 schedule of meetings?

5 A. Meetings of the board?
6 Q. Yes.
7 A. Meetings of the board have been scheduled

8 during my tenure, yes.

9 Q. But did the board set scheduled meetings?
10 A. Yes.
11 Q. When did they -- when were their scheduled

12 meetings?
13 A. Well, it varies. Sometimes in a meeting we'll
14 set a schedule for the next meeting. Sometimes it is

15 between meetings. It is just when the need arises.

16 Q. Okay. If you would go to section 8, same page.
17 A. Okay.
18 Q. As a board member, did you ever make any calls

19 for a meeting?

20 A. I don't believe so.

21 Q. Did the president make any calls for a special
22 meeting of the board?

23 A. I don't recall anybody characterizing a call
24 for a meeting as a special meeting. They may have and

25 I just don't recall.
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Q. Did the president ever call any meetings?

MR. SHAW: Objection, asked and answered.
MR. WHITMER: Noted.
BY MR. WHITMER:

Q. Please respond.

A. Yeah, the president has on occasion informed
the other board members that he thought there was a
need for a meeting.

(Exhibit No. 3 marked.)
BY MR. WHITMER:

Q. Okay. Let's go to Exhibit 3. Exhibit 3 is the
January 7, 2015 administrative law order. Were you
aware of this order?

A. Yes.

Q. Have you read the order?

A. I have, but it's been a long time.

Q. Okay. Budgets have two basic components,
revenues and expenses. We are going to talk about
expenses for right now, specifically the 2017 budget
expenses.

(Exhibit No. 4 marked.)
BY MR. WHITMER:
Q. So if you would, would you turn to Exhibit 4.
A. Okay.

Q. Okay. Exhibit 4 for the month of June for
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legal fees shows a credit of 7,000 -- roughly $8,000.
MR. SHAW: There's no question there.
Objection, form. The question was not posed.
MR. WHITMER: There wasn't a question yet.
MR. SHAW: My apologies.
BY MR. WHITMER:
Q. Do you see that credit?
MR. SHAW: Objection, form of the
question. The question is leading.
Go ahead and answer.
THE WITNESS: Yeah, I see what looks to be
a credit for the month of June.
Q. Do you know what that credit was for?
A. Not that I presently recall.
(Exhibit No. 5 marked.)
BY MR. WHITMER:

Q. Okay. Let's go to Exhibit 5, which is the
exhibits to the request for legal fees, the application
for legal fees in this case in 2017. There is a
tabulation that shows the total amounts so you don't
have to add them up.

A. Is this part of the document, or ig this
something separate?

Q. It's a separate.

A. Okay.
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Q. It is just a tabulation. Now, the total of
that is $829 more than the total legal exhibits --
excuse me -- the total legal fees in Exhibit 4.

A. Which total are we talking about?

Q. The legal fees, the one that is circled. The
legal fees, $27,112.50C.

A. Assuming your math is correct, that does appear
to be the case.

MR. SHAW: Objection, there was no
question posed.
MR. WHITMER: There wasn't a question.
MR. SHAW: Only answer questions.
THE WITNESS: Right. Sorry.
BY MR, WHITMER:

Q. 8o there is a difference of $829 roughly. Can
you explain that underreporting?

A. No, I can't. I don't know what accounts for
the difference.

Q. Okay. Let's move on. Did the board authorize
Shaw Lines to defend the justice court case?

MR. SHAW: Objection, that leads to
attorney-client privileged information.

MR. WHITMER: Objection noted. However,
there is ample precedent that billing information is

not attorney-client privileged.
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BY MR. WHITMER:

Q. Please answer the question.

A. The question wasn't about billing information.
It was about whether the board authorized something to
legal counsel, and that is privileged, sir.

Q. Well, in contempt proceedings, as in fraud,
there is no attorney-client privilege.

A. That's not true.

Q. 8o you are saying you are not going to answer
the question whether the board authorized that
expenditure?

MR. SHAW: Objection, the question calls
for attorney-client privileged information.

THE WITNESS: Are you directing me not to

answer?

MR. SHAW: Yes.

THE COURT REPORTER: 1I'm sorry, what did
you say?

THE WITNESS: He is directing me not to
answer.

MR. WHITMER: Okay. We will move on.
BY MR. WHITMER:
Q. Do you know what the total was for the legal
expenses that were incurred in the JP case?

MR. SHAW: Objection, form. The JP case
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is undefined. Could you please specify a case number?
MR. WHITMER: Certainly. CC2016-164084RC.
THE WITNESS: Not off the top of my head,

no.

BY MR. WHITMER:

Q. The JP case was appealed. Do you know what the
total amount of the legal expenses that were incurred
for the JP appeal?

A. Not off the top of my head.

Q. To appeal the JP judgment, the HOA had to post
a $3,400 supersedes bond. Do you now that was posted?

A. I do.not.

Q. Do you know if that expense of that bond was
included in the legal expenses?

A. I don't know the answer to that.

Q. On January 16, 2018, the HOA filed an answering
brief in 1-CA-CV-2017-0543, which remanded this case
back. Do you know what those -- you know what those --
do you know if any of those legal expenses were
incurred in 201772

A. I'm not sure I understand the question.

' 0. Well, was the HOA billed for any legal expenses
relative to that appeal in 20177?

A. I don't recall off the top of my head.

Q. Okay. You don't know what amounts those would
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be in answering that appeal -- let me rephrase the
question.

Do you know what the cost was for
answering that appeal?

A. No.

MR. SHAW: Objection, question asked and
answered. Objection, form.

Go ahead, please.

THE WITNESS: Not off the top of my head,
I do not.
BY MR. WHITMER:

Q. Let's move on to revenues. Is it correct that
the HOA budget includes revenues and expenses?

A. Yes.

Q. Is it correct that the HOA's only source of
revenue is homeowner assessments?

A. No, I don't think that's true.

Q. What other revenues do they collect?

A. Well, listed here are late fees and interest
income. And I can't think of a particular instance off
the top of my head, but there could be situations where
there has been an overpayment of something and money is
refunded. That would show up in revenues. Those are
the things that occur to me off the top of my head.

Q. Okay. Here is a copy of ARS 33-1255(a).
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Actually, it's the whole statute, but I am more
interested in subsection (a). Is it your understanding
that 33-1255(a) requires the HOA to adopt a budget
every year?

MR. SHAW: Objection, the question calls
for a legal conclusion.

MR. WHITMER: Noted.
BY MR. WHITMER:

Q. Please answer.

A. Are you asking for my lay opinion or are you
asking --

Q. Your lay opinion.

A. That is -- it does appear to require the
assessments to be made at least annually, but I -- the
caveat here, real estate, home association law is not
an area of my expertise, so my opinion on such things
doesn't count for any more than that of a person on the
street.

Q. I can appreciate that, Mr. Walker. But
33-1255(a) requires the approval of an assessment by
the membership.

MR. SHAW: Objection, form. Is that a
question?
MR. WHITMER: Yeah.

MR. SHAW: Objection, form. Also
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objection, it calls for a legal conclusion. Also
objection, asked and answered.

Please answer the question.

MR. WHITMER: Noted.

THE WITNESS: Can you reread the question?

(The requested portion was read back by
the court reporter.)

MR. SHAW: That doesn't sound like a
question.

BY MR. WHITMER:

Q. It should be -- okay. Is it your understanding
that it requires an approval of the majority of the
owners?

MR. SHAW: Objection, calls for a legal
conclusion.

Please answer.

THE WITNESS: Well, it says that
assessments are to be based on a budget adopted at
least annually by the association. I do not see in
what you handed me anything that defines the word
association, so I really can't say whether that's right
or not.

BY MR. WHITMER:
Q. We will get to that. But it is correct to say

that the budget is based -- the revenue is primarily
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based on assessments?
MR. SHAW: Objection, form.
Please answer.
THE WITNESS: What do you mean by
primarily?
BY MR. WHITMER:

Q. The primary source of revenue for the HOA is
homeowner assessments. Is that correct?

A. Are you asking in the sense of the volume of
revenues?

Q. Yes.

A. Yes, that would be correct.

Q. Okay. Let's go back to Exhibit 1. If you turn
to page 22. It starts on page 22. Look at the first
paragraph, please, of 8.2, section 8.2. It is at the
bottom of the page, Mr. Walker.

A. TIf you don't mind, I would like to have a
little context.

Q. Sure. That's fine.

A. Okay.

Q. Now, section 8.2, is it your understanding it
covers the adoption of the assessments?

MR. SHAW: Objection, calls for a legal
conclusion.

Please answer.

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/22/2019 Richard Walker

18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE WITNESS: Can you read back the
question, please.

(The requested portion was read back by
the court reporter.)

THE WITNESS: What do you mean by
adoption?
BY MR. WHITMER:

Q. The approval or the determination of the
assessmeﬁt.

A. 1T read the language as relating to the
determination to be made by the Council based on
certain specified aggregate costs.

Q. 50 do you agree that section 8.2 requires the
council to determine the assessment?

MR. SHAW: Objection, asked and answered.
Please answer.
THE WITNESS: Again, are you asking for my
opinion as a legal expert or a lay opinion?
BY MR. WHITMER:

Q. With all due respect, you have already
qualified that you are not a legal expert on these
issues, so yes, as a layperson.

A. I am not sure if the phrase to be determined by
the council is -- articulates a requirement or an

authorization. I can read it both ways.
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Q. For argument's sake, let's read it as an
authorization.

MR. SHAW: Objection, form.
BY MR. WHITMER:

Q. Mr. Walker, you say it can be read both ways.
But irrespective, it requires action by the council.
Would you say that is a correct statement?

MR. SHAW: Objection, leading.

THE WITNESS: My problem is with your use
of the word requires. This --
BY MR. WHITMER:

Q. Well, let me rephrase it for you. Is it
correct that 8.2 requires the council to determine the
assessment?

MR. SHAW: Objection, leading.
THE WITNESS: It was also asked and
answered.
MR. SHAW: Objection, asked and answered.
THE WITNESS: I view that phrase as being
ambiguous and it can be construed in either of two
ways,
BY MR. WHITMER:

Q. Okay. Let's move on. As a board member and

witness, did the council, pursuant to 8.2 of the

declaration, determine and approve the annual
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assessment for 201772

A. I don't specifically recall, but I'm sure we
did.

Q. And for 2018, the same question?

A. I don't think we finalized the budget for 2018
yet. Oh, I'm sorry. I'm sorry, wrong year. 2018,
let's go back to the earlier question.

2017, I was not on the board at the time
the budget was done.

Q. Okay.

A. So I don't know, and I don't believe I attended
a board meeting where it was discussed. But I can't be
100 percent sure of that.

For 2018, again, I don;t specifically
recall a meeting where it was done, but I'm sure we did
approve a budget.

Q. Here is 33-1215, which defines the contents of
the declaration. 1Is it correct that the statute says
the declaration shall contain, one, the name of the
condominium and the name of the association?

MR. SHAW: Objection, calls for a legal
conclusion.
BY MR. WHITMER:
Q. I'm asking as someone reading the statute.

Would you agree with that?
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MR. SHAW: Objection, asks for a legal
conclusion. This witness is not an expert.

Please answer.

THE WITNESS: That is what the document
says.
BY MR. WHITMER:

Q. Okay. Let's go back to Exhibit 1.

A. Exhibit 1?

Q. Yes. You are there already. Let's turn to
page 4. Earlier you spoke about defined terms. Would
you mind reading out loud for the record section 1.47?

MR. SHAW: Objection, the document speaks
for itself. Please read it.
THE WITNESS: (Reading.)
Section 1.4, Council, in quotes,
shall mean the Council of Co-Owners is
defined in the Horizontal Property
Regime Act and consists of all of the
owners of the Casitas.
BY MR. WHITMER:

Q. Okay. So is it correct that the council
referenced in that section, in section 8.2 regarding
the determination of the annual assessment, is the
Council of Co-Owners, which is the 29 casitas owners?

MR. SHAW: Objection, form, leading.
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Objection, calls for a legal conclusion.
Please answer.
THE WITNESS: Can you read back the
question, please.
(The requested portion was read back by
the court reporter.)
THE WITNESS: That appears to be the case.
(Exhibit No. 7 marked.)
BY MR. WHITMER:

Q. Thank you. Let's go to Exhibit 7. That is a
cover letter from Mr. Bainbridge transmitting a copy of
the amended bylaws to me, and the bylaws follow behind
it.

A. Okay.

Q. Did you prepare thogse bylaws?

A. No.

(Exhibit No. 8 marked.)
BY MR. WHITMER:

Q. Okay. Let's go to Exhibit 8, which is the
minutes of the March 13, 2013 meeting.

A. Okay.

Q. Go to the second paragraph on the second page.
The second paragraph, please. Pardon me, this one
right here.

A. That's what I'm reading.
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Q. Okay. Sorry. 1Is it correct that the minutes
show that the bylaws were amended at that meeting?
MR. SHAW: Answer the question.
THE COURT REPORTER: I'm sorry what,
Mr. Shaw?
MR. SHAW: I'm sorry?
THE COURT REPORTER: What did you say?
didn't hear you.
MR. SHAW: Oh, objection, the document
speaks for itself.
BY MR. WHITMER:
Q. Noted. Please answer the question.
MR. SHAW: Objection, calls for a
conclusion of the document as well.
You can answer if you can, please.
THE WITNESS: Will you read back the
question.
(The requested portion was read back by
the court reporter.)
THE WITNESS: No.
BY MR. WHITMER:
Q. The minutes don't show that?
A. No.
Q. Do the minutes show that there was a vote to

amend the bylaws at that meeting?

I
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A. The minutes state there was a motion to amend
the bylaws that was seconded and that the motion was
approved.

Q. Thank you.

A. That is not the same as amending the bylaws.

Q. Okay. I‘appreciate the distinction. Thank
you.

Did you have a role in amending the
bylaws?

A. I was -- which meeting is this?

Q. March 2013.

A. I was involved in drafting amendments to the
bylaws at some point, and I don't remember exactly
when. It was some years ago. Whether I was involved
in drafting this particular proposed amendment, I don't
recall off the top of my head.

Q. Did you do any research for the amendment for
the bylaws?

A. What do you mean by research?

Q. Did you read the governing documents? Did you
read the statutes?

A. Again, I'm not sure that I was involved in
drafting this particular proposed amendment. But when
I was involved in drafting, I do recall reading both

the then current bylaws and the declaration, and I
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probably looked at statutes, but I don't recall off the

top of my head.

Q.

Ckay. Let's go to Exhibit 2, which is the

current bylaws. And I will go ahead and read the

unamended bylaws. (As read.)

Article 1, section 1. Section 1,
name and location. The name of this
Council of Co-Owners is the Hilton
Casitas Council of Co-Owners,
hereinafter called the Counqil. Its
principal place of business shall be
located in the City of Scottsdale,
Maricopa County.
Would you agree that is what it states?
No.

MR. SHAW: Objection, the document speaks

for itself.

Sorry, please answer.

THE WITNESS: No, I do not agree.

BY MR. WHITMER:

Q.

Would you mind telling me what the bylaws say

in that section?

MR. SHAW: Objection, asks -- objection,

asks for a legal conclusion and the form of the

question, the document speaks for itself.
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Please answer the question.
THE WITNESS: You left off the word
Arizona in the last sentence.
BY MR. WHITMER:
Q. Pardon me. So noted.
And if you would -- this is an Arizona
Revised Statute 33-1213, and I would like you to look
at subsection (c) that deals with the priorities,
conflicts of various documents.
A. dkay. I have read it.
Q. Do you agree that the bylaws are inferior to
articles of incorporation, if any articles existed?
MR. SHAW: Objection, calls for a legal
conclusion.
You can answer the question.
THE WITNESS: What do you mean by the word
inferior?
BY MR. WHITMER:
Q. That in case of a conflict, the articles
govern, per 33-1213(c).
A. That is what -- that appears to be what
33-1213(c) (2) provides.
Q. Are the bylaws inferior to the declaration?
A. With inferior défined the same way as &ou did

the last time?
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Q. Yes.

A. Well, 33-1213(c) (1) provides if a conflict
exists between the provisions of the declaration or the
other condominium documents, the declaration prevails.

Q. Okay. 1If any articles of incorporation
existed, are they inferior to the declaration? Does
the declaration -- excuse me. Let me rephrase that.

In the event of a conflict between
articles of incorporation, if any existed, would the
declaration prevail?

MR. SHAW: Objection, form, calls for a
legal conclusion.

Please answer.

THE WITNESS: I really don't know the
answer to that question. I think -- I wonder if there

is another provision that defines condominium

documents.
BY MR. WHITMER:

Q. I am not aware of any.

A. Then I don't know the answer.

Q. Okay. All right. Let's go back to Exhibit 7,
page 1 of the articles. And please read article 2,

section 1, if you would, please.

MR. SHAW: Objection, the witness does not

have a copy of the articles. The witness has a copy of

OTTMAR & ASSOCIATES 602-485-1488
ottmarassoc.com




1/22/2019 Richard Walker 28

1

i0

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

the bylaws.
MR. WHITMER: Excuse me. Pardon me.
BY MR. WHITMER:

Q. I'm sorry. The amended bylaws.

A. Ckay. You put in front of me a document that
has the title Amended Bylaws of Hilton Casitas Council
of Co-Owners. I don't recall that the bylaws have been
amended, so I am not exactly sure what this document is
or what its status is. But I have read article 2,
section 1.

Q. You would agree that there is no mention of any
articles of incorporation in that?

A. In article 2, section 1, that is true, there is
no mention of articles of incorporation.

Q. Let's go back to Exhibit 2 and read the same
article.

MR. SHAW: Objection, form, Exhibit 2 --

MR. WHITMER: Article 2, section 1.

MR. SHAW: Do you understand the question?

THE WITNESS: I think he ié asking me to
read article 2, section 1 of Exhibit 2.

MR. WHITMER: Yes.

MR. SHAW: 1Is that the question?

MR. WHITMER: That is correct.

MR. SHAW: My apologies.
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Go ahead, please.

THE WITNESS: Okay. I have read it.
BY MR. WHITMER:

Q. Okay. There is no mention of articles -- are
there any mention.of articles of incorporation in that
section?

A. I don't see one.

Q. Okay. Let's go back to Exhibit 7 again. And
while these may not have been amended properly and may
not be the current bylaws, let's take a look at article
1, section 1 again -- not again, I'm sorry -- in this
document that was prepared and voted on by members.

MR. SHAW: Objection, form. 1Is there a
question there?

MR. WHITMER: I am asking him to read it
right now, Mr. Shaw. There will be a question
forthcoming.

MR. SHAW: Okay. Thank you.

THE WITNESS: Okay. Well, I am not sure
of your premise that this document that is in Exhibit 7
is the same as the document that is referenced in the
minutes that we are looking at, Exhibit 8.

BY MR. WHITMER:
Q. Exhibit 8.

A. But with that caveat, I have read article 1,
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section 1.

Q. Okay. Is the Hilton Casitas Council of
Co-Owners an Arizona nonprofit corporation named in
those bylaws?

A. Say that again.

Q. Is the Hilton Casitas Council of Co-Owners an
Arizona nonprofit corporation named in that section?

A. That section names the Council of Co-Owners as
Hilton Casitas Council of Co-Owners.

Q. Okay. Let's turn to Exhibit 1, the
declaration.

A. Okay.

Q. Do you agree that the nonprofit corporation is
not named in that declaration?

MR. SHAW: Objection, calls for a legal
conclusion.

Please answer.

THE WITNESS: Read back the question,
please.

(The requested portion was read back by
the court reporter.)

THE WITNESS: Section 1.4 defines the
council to mean the Council of Co-Owners as defined in
the Horizontal Property Regime Act, and consists of all

of the owners of the Casitas. Without taking the time
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to read all of the way through the document, that
appeérs to be the most relevant provision to your
question.

BY MR. WHITMER:

Q. Okay. So if you wouldn't mind going back to
ARS 1215.

A. Okay.

Q. And (a) (1) requires the name of the
association. You would agree that the name of the
nonprofit, the Hilton Casitas Council of Co-Owners, is
not in the declaration as required by that statute?

MR. SHAW: Objection, calls for a legal
conclusion.

Please answer the question.

THE WITNESS: I'm not really sure that is
correct. I mean, I'm not sure whether section 1.4 of
the declaration would be in substantial compliance with
33-1215 (a) (1), and you also seem to be mixing a couple
of things together, and I can't keep it straight in my
head. But there was a successor, and as you know,
there is a Court of Appeals decision that's talking
about the successor to the original organization.

BY MR. WHITMER:
Q. Did the Court of Appeals opinion amend the

declaration?
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MR. SHAW: Objection, asks for a legal

conclusion.

Please answer the question,

THE WITNESS: My recollection of the Court
of Appeals decision is that it held that -- and, again,

I can't keep this straight in my head -- but that the
original council was replaced by a successor entity
that -- and that successor entity stepped into the
shoes -- that's not the language of the opinion -- but
in essence stepped into the shoes of the predecessor
entity.
BY MR. WHITMER:

Q. But the declaration doesn't name the successor
entity. You would agree with that?

MR. SHAW: Objection, calls for a legal
conclusion. Objection, form, leading.

Please answer.

THE WITNESS: Well, just reading the
document, I can't be sure of that. I suspect that is
true.

BY MR. WHITMER:

Q. Uh-huh. That's good enough.

A. The language has reference to something else,
and we don't have that something else in front of us,

so I don't really know the answer I guess.
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.Q. One last question. I know Mr. Shaw is going to
object to this, but did the board waive the conflict
that it has with Mr. Bengson so that Mr. Shaw could
represent him?

MR. SHAW: Objection, calls for
attorney-client privilege. I'm sorry, I withdraw that
objection.

Can you please rephrase the question?

BY MR. WHITMER:

| Q. Did the board waive the conflict between

Mr. Bengson and the HOA so that Mr. Shaw could

represent him? It's simple question.
MR. SHAW: I will object to that question.
THE WITNESS: I think we better step

outside and talk about it.

MR. WHITMER: Do you want a break?

MR. SHAW: Would you allow us to do that?

MR. WHITMER: Sure.

MR. SHAW: That is not customary under the
rules. Would you allow it?

MR. WHITMER: Sure, absolutely.

MR. SHAW: Thank you. It will not take
from your deposition time.

(Recess from 1:51 p.m. to 1:54 p.m.)

MR. SHAW: I will object to the question
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as for attorney-client privileged information. But I
will ask the witness to answer.

THE WITNESS: And could you read back the
question, please.

(The requested portion was read back by
the court reporter.)

MR. SHAW: And before he answers the
question, yocu have the objection for attorney-client
privilege on the record?

THE COURT REPORTER:  There were a whole
series of objections. Do you want me to read that
back?

MR. SHAW: No. One of them is
attorney-client privilege? I just want toc make sure.

THE COURT REPORTER: Yes.

MR. SHAW: Thank you.

Please respond.

THE WITNESS: To the best of my
recollection, it has never been discussed.

MR. WHITMER: Thank you. That's it.

MR. SHAW: Actually, I have a few. Since
we do have five minutes, I do have some rebuttal
questions to ask. May I use those five minutes for

rebuttal questions?

MR. WHITMER: They are permitted under the
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1 rules?

2 MR. SHAW: Yes.
3
4 EXAMINATION

5 BY MR. SHAW:

6 Q. Mr. Walker, may I call you Rick?

7 A. Sure.

8 Q. Rick, are you an attorney?

9 A. I am.

10 Q. What type of law do you practice?

11 A. Primarily complex commercial litigation. I

12 also do a fair amount of constitutional litigation for
13 the County.

14 Q. Have you ever represented a condominium

15 | association in Arizona?

16 A. No.

17 Q. Have you ever represented a homeowner

18 association in Arizona?

19 A. No.

20 Q. Do you have any expertise in homeowner

21 association accounting or homeowner association law?

22 A. No.

23 Q. To the best of your recollection, when did your

24 term on the board start?

25 A. I believe it was around April 1, 2017.

OTTMAR & ASSOCIATES 602-485-1488
ottmaraasoc.com



1/22/2019 Richard Walker 36

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Have you ever provided legal advice to the
entity on which you serve on the board?

A. No. I wouldn't say I have provided legal
advice.

Q. Have you ever represented the entity to which
you serve on the board today?

A. No.

Q. Do you have day-to-day interactions with Ehe
Arizona Condominium Act?

A. No.

Q. Do you profess yourself as an expert in the
Arizona Condominium Act?

A. No.

Q. Do you believe that the association is
currently in compliance with the Arizona Condominium
Act?

A. As far as I am aware, yes.

Q. Do you -- is it your opinion that the
association has complied with the budgetary provisions
of the Arizona Condominium Act?

A. Yes.

Q. Have you ever as a board member voted on an
issue --

A. Let me go back. During my tenure on the board,

yes.
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Q. During your tenure on the board, have you ever
voted on an issue that you feel would violate the
Arizona Condominium Act?

A. No.

Q. During your tenure on the board, has the board
of directors ever voted on an issue that would violate
the Arizona Condominium Act?

A. No.

Q. What is your -; what are your thoughts
regarding this lawsuit that we are currently -- that is
currently pending?

A. I think as with many of Mr. Whitmer's other
endeavors, it is frivolous and malevolent, and it is
entertainment to him at the cost of his neighbors.

MR. SHAW: I have no further questions.

Would you like some rebuttal questions,

Mr. Whitmer?

FURTHER EXAMINATION

BY MR. WHITMER:

Q. Our first meeting was at Esther Karatz's house,
was it not, in 2013?

A. I remember a conversation with you outside
Ms. Karatz's house. I don't remember what year it was.

Q. Do you remember what the issue was?
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A. 1 remember that you were upset about the fact
that she wasn't willing to let you come into her house,

I know that part.

Q. ©She was holding a board meeting at her house,
was she not?

A. I don't -- there was -- there were a few people
present who were discussing, as I recall, prinqipally
some of the things that I had been working on drafting
in terms of potential amendments, but I don't recall
that it was a board meeting as such.

Q. Didn't she claim it was a closed executive
meeting and that non-board members couldn’t be there?

A. She may have, but I did not hear that.

MR. WHITMER: I think that's it.
MR. SHAW: That's all I have.

{Conclusion of deposition at 2:00 p.m.)
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WHITMER v. HILTON CASITAS, et al.
Opinion of the Court

OPINION

Judge Kent E. Cattani delivered the opinion of the Court, in which
Presiding Judge James B. Morse Jr. and Judge Lawrence F. Winthrop joined.

CATTANI, Judge:

M R.L. Whitmer appeals from the superior court’s judgment
dismissing his complaint against Hilton Casitas Homeowners Association
(“Hilton Casitas”) for lack of subject matter jurisdiction. Whitmer's
complaint sought to enforce a final decision resulting from a prior
administrative dispute resolution proceeding, part of a process to
adjudicate disputes between an owner and a homeowners’ association
concerning compliance with condominium documents and governing
statutes. See Ariz. Rev. Stat. (“A.R.S.”) §§ 32-2199 to -2199.05. Given the
statutory directive that such decisions are “enforceable through contempt
of court proceedings,” A.RS. § 32-2199.02(B), and absent any authority
establishing that the administrative tribunal itself has jurisdiction to enforce
such orders by contempt or otherwise, we hold that the superior court has
subject matter jurisdiction to do so. Accordingly, and for reasons that
follow, we reverse the dismissal and remand for further proceedings.

FACTS AND PROCEDURAL BACKGROUND

92 Hilton Casitas is the homeowners’ association for a property
in Scottsdale subject to Arizona’s laws governing condominiums, See
ARS. tit. 33, ch. 9. Whitmer is a residence owner and a member of Hilton
Casitas.

93 In 2014, Whitmer filed an administrative petition alleging that
Hilton Casitas had violated statutory provisions governing procedures for
adopting or amending a budget (specifically, that Hilton Casitas had
overspent on legal fees without receiving owners’ approval of the
increase).! See A.R.S. §33-1243(D). The dispute went to a hearing before an

1 As relevant here, Arizona law allows administrative adjudication of

disputes between an owner and a homeowners’ association concerning
compliance with condominium documents or the statutes governing
condominiums. See A.R.S. §§ 32-2199 to -2199.05; see also A.R.S. §§ 41-2198
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administrative law judge (“ALJ”) in the Office of Administrative Hearings
(“OAH"), and the AL] issued a decision in Whitmer’s favor concluding that
Hilton Casitas had failed to comply with the statutory provision for
amending its budget, and ordered Hilton Casitas to “fully comply with the
[statutory requirement] in the future.” Hilton Casitas did not seek judicial
review, see A.R.S. § 32-2199.02(B), and the ALJ’s order became final.

4 Two years later, Whitmer filed this complaint in superior
court alleging that Hilton Casitas had failed to comply with the ALJ’s order
and seeking enforcement of the decision by contempt. Hilton Casitas
answered, then moved to dismiss for (as relevant here) lack of subject
matter jurisdiction. See Ariz. R. Civ. P. 12(b)(1). Whitmer opposed the
motion and included as an exhibit an informational article from OAH,
which included the following statement explaining OAH’s view that the
superior court was the proper forum for enforcement proceedings:

If the petition item has been decided by a court or previously
has been addressed in a hearing before the OAH, it cannot be
revisited. OAH has no authority for contempt proceedings or
enforcement of prior decisions. However, failure by a party
to comply with a decision issued by the OAH may result in
the other party seeking enforcement of the Administrative
Law Judge’s decision through a contempt of court proceeding
in Superior Court.

After full briefing, the superior court granted the motion to dismiss,
reasoning that the court’s jurisdiction was limited to judicial review of the
ALJ's ruling (not at issue here) and did not include authority to consider an
action to enforce an administrative order by contempt. The court
acknowledged the statutory provision stating that the ALJ's order “is
enforceable through contempt of court proceedings,” see ARS. § 32-
2199.02(B), but concluded that the proper forum for such contempt
proceedings “is the Administrative Courts, not the Superior Court.”

to-2198.05 (2014). The relevant statutory provisions have been renumbered
(and redirected from the Department of Fire, Building and Life Safety to the
Department of Real Estate) since the time Whitmer filed his petition. See
2016 Ariz. Sess. Laws ch. 128, §§ 30-35 (52d Leg., 2d Reg. Sess.). We cite to
the current version of the statutes because the provisions material to this
decision were not substantively changed. Compare A.R.S. §§ 32-2199 to -
2199.05, with A.R.S. §§ 41-2198 to -2198.05 (2014).
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q5 Whitmer then emailed OAH, noting the court’s ruling and
requesting information regarding where to file his contempt complaint. In
response, OAH's acting director stated that “there is nothing in OAH’s
enabling statutes (ARS § 41-1092 et. seq.), that would enable OAH to
enforce its own decisions through contempt proceedings that it would
hold.” Whitmer then filed a timely motion for reconsideration in superior
court, attaching as exhibits his correspondence with OAH. After the
superior court denied reconsideration, Whitmer filed a motion for new trial,
which the court also denied.

(] The superior court awarded attorney’s fees to Hilton Casitas
and entered a final judgment dismissing the case. Whitmer timely
appealed, and we have jurisdiction under A.R.S. § 12-2101(A)(1).2

DISCUSSION
L Dismissal for Lack of Subject Matter Jurisdiction.

97 Whitmer challenges the superior court’s determination that it
lacked subject matter jurisdiction to consider his complaint. As there are
no jurisdictional facts in dispute, we review the court’s ruling de novo.
Falcone Bros. & Assocs. v. City of Tucson, 240 Ariz. 482, 487, § 10 (App. 2016).

q8 Hilton Casitas argues, and the court agreed, that the superior
court lacked subject matter jurisdiction to consider contempt of the ALJ's
order, and that OAH itself was the only proper forum for a proceeding to
enforce a prior OAH decision under § 32-2199.02(B). But the superior court
is a court of general jurisdiction and has “original jurisdiction of . . . [c]ases
and proceedings in which exclusive jurisdiction is not vested by law in
another court.” Ariz. Const. art. 6, § 14(1); see also id. § 14(11) (original
jurisdiction of “[s}pecial cases and proceedings not otherwise provided for,
and such other jurisdiction as may be provided by law”); A.R.S. § 12-123(A).
And Hilton Casitas has presented no authority establishing that OAH has
authority to enforce its ALJ's decision through contempt proceedings,
much less that OAH has exclusive jurisdiction to do so.

2 Although “[tJhis court lacks jurisdiction over an appeal from a civil

contempt adjudication,” State ex rel. Dep’t of Econ. Sec. v. Burton, 205 Ariz.
27, 30, 1 18 (App. 2003), the issue here is whether the superior court
_ properly concluded that it lacked subject matter jurisdiction to hear the
request for a contempt finding. See, e.g., Falcone Bros. & Assocs., Inc. v. City
of Tucson, 240 Ariz. 482, 487, Y 10 (App. 2016); Church of Isaiah 58 Project of
Ariz,, Inc. v. La Paz County, 233 Ariz. 460, 462-63, § 9 (App. 2013).
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19 The administrative dispute resolution process at issue here —
which produced the ALJ decision Whitmer seeks to enforce —refers
contested cases for adjudication before OAH, pursuant to OAH's
procedures. A.R.S, §§ 32-2199, -2199.01(D). The AL]J hearing the case “may
order any party to abide by the statute [or] condominium documents . . .
and may levy a civil penalty on the basis of each violation.” ARS. § 32-
2199.02(A). The ALJ's final order is subject to judicial review if a party
properly and timely appeals it. See A.R.S. §§ 32-2199.02(B), 41-1092.08(H),
12-901 to -914. Otherwise, the ALJ’s order binds the parties and “is
enforceable through contempt of court proceedings.” A.RS. § 32-
2199.02(B).

q10 Hilton Casitas urges that § 32-2199.02(B) grants OAH
exclusive jurisdiction to enforce the ALJ's order by contempt. Hilton
Casitas suggests that because § 32-2199.02(B) references A.R.S. § 41-1092.08
(which provides for an appeal to the superior court in accordance with the
provisions governing judicial review of administrative decisions, see A.R.S.
§§ 12-901 to -914), the superior court’s jurisdiction with regard to the ALJ's
order is limited to providing judicial review in its appellate capacity. But §
32-2199.02(B) expressly allows for both judicial review and enforcement:
“The order issued by the administrative law judge is enforceable through
contempt of court proceedings and is subject to judicial review as prescribed
by § 41-1092.08.” (Emphasis added.) And, with regard to enforcement, §
32-2199.02(B) contemplates enforcing the ALJ's order through contempt of
court proceedings; the statute does not reference contempt of “the office” or
“the department.” Compare ARS. § 40-424(A) (describing penalties for
“contempt of commission” based on failure to comply with Arizona
Corporation Commission orders, rules, or requirements).

11 Unlike the courts, which have inherent contempt power, see
Owen v. City Court, 123 Ariz. 267, 268 (1979), an agency only has the powers
delegated to it by the Legislature. Facilitec, Inc. v. Hibbs, 206 Ariz. 486, 488,
110 (2003). OAH's statutory authority extends to adjudicating “contested
cases” (proceedings in which a party’s legal rights or duties are determined
by an agency after an administrative hearing, see A.R.S. § 41-1001(5)) and
“appealable agency actions” (actions other than contested cases in which an
agency determines a party’s legal rights or duties, see A.RS. § 41-1092(3)).
See ARS. § 41-1092.02(A). A contempt proceeding of this nature —seeking
enforcement of the parties’ legal rights or duties that were previously
determined by the final decision in a prior administrative proceeding —
does not fit the definition of either an appealable agency action or a
contested case. See also A.R.S. § 32-2199.01(A) (providing for administrative
dispute resolution “concerning violations of condominium documents . . .
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or violations of the statutes that regulate condominiums,” not violations of -
previously issued administrative orders).

q12 And OAH’s mandate does not include enforcement authority
generally, much less contempt powers. See generally A.RS. §§ 41-1092 to -
1092.12. For example, although OAH’s enabling statutes grant the ALJ
authority to subpoena witnesses, the AL] must apply to the superior court
to enforce the subpoena — including by contempt—should the witness fail
to comply. See ARS. §§ 41-1092.07(C), 12-2211; see also A.R.S. §§ 41-
1062(A)(4), 12-2212(B) (noting that an officer presiding over a contested case
may issue subpoenas and, should the witness subpoenaed fail to comply,
the officer may apply to the superior court, which “shall thereupon proceed
as though such failure had occurred in an action pending before it”). And
although not dispositive, OAH’s position in documents provided by
Whitmer to the superior court similarly reflects OAH's understanding that
it lacks statutory authorization or capacity to hold contempt proceedings.

913 Hilton Casitas argues that the regulations governing OAH's
prehearing and hearing procedures provide a mechanism for OAH to
conduct contempt of court proceedings. The regulation on which Hilton
Casitas relies, however, is a catch-all provision for procedural rules, not a
substantive grant of authority to conduct enforcement proceedings. See
A.A.C. R2-19-102(C) (“If a procedure is not provided by statute or these
rules, an administrative law judge may issue an order using the Arizona
Rules of Civil Procedure and related local rules of guidance.”); see also
generally A.A.C. tit. 2, ch, 19, art. 1 (setting forth procedural rules for OAH
proceedings). And even if that regulation purported to expand OAH’s
statutory grant of authority, it cannot do so. See Ariz. Health Care Cost
Containment Sys. v. Bentley, 187 Ariz. 229, 232 (App. 1996) (“The scope of an
agency’s power is measured by statute and may not be expanded by agency
fiat.”) (citation omitted).

114 We recognize a certain dissonance in the superior court
conducting proceedings to consider a party’s refusal to follow an order
issued by a separate administrative forum. But the statutory schemes
governing several administrative bodies allow the superior court to act as a
forum for such contempt proceedings. See A.R.S. §§ 41-1092.07(C), 12-2211
(allowing an OAH AL]J to subpoena witnesses and apply to the superior
court to enforce the subpoena, including by contempt); ARS. §§ 41-
1062(A)(4), 12-2212(B) (allowing an administrative officer conducting a
contested case to apply to the superior court to remedy a witness’s
noncompliance with a subpoena “as though such failure had occurred in an
action pending before [the court]”); see also A.R.S. § 32-148 (authorizing an
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administrative board to certify a person who refuses to obey its subpoena
“to the superior court in the county in which service was made for contempt
proceedings”); A.RS. § 23-677 (authorizing an administrative department
to apply to the superior court in the case of “contumacy or refusal of a
person to obey a subpoena,” upon which the court “shall issue” an order to
comply, and failure to so comply “may be punished by the court as a
contempt thereof”); A.R.S. § 44-3134(A) (same authorization for a different
commission), (B) (authorizing “the superior court in Maricopa county [to]
exercise its contempt powers” on application of the commission for a
person’s willful noncompliance with a nondisclosure order in a subpoena).

915 Accordingly, the superior court erred by concluding that
OAH had jurisdiction to enforce the ALJ's order by contempt, much less
exclusive jurisdiction (assuming OAH qualifies as “another court”)
depriving the superior court of original jurisdiction to consider Whitmer’s
enforcement action. See Ariz. Const. art. 6, § 14(1); see also A.RS. § 12-864
(describing civil contempts to include failure to obey the superior court’s
order as well as “all other contempts not specifically embraced within this

article”). We therefore reverse the judgment of dismissal and remand for
further proceedings.

I.  Attorney’s Fees in Superior Court.

{16 Whitmer also challenges the superior court's award of
attorney’s fees in favor of Hilton Casitas. The basis for the award is unclear.
The judgment reflects an award to Hilton Casitas as the prevailing party,
but Hilton Casitas’ application for fees only urged an award as a sanction
under A R.S. §§ 12-349 and -350 or under Arizona Rule of Civil Procedure
11. The superior court made no findings under § 12-350 as required to
support an award under § 12-349, and the record shows no indication that
Hilton Casitas complied with the procedural prerequisites for an award
under Rule 11(c). Given our disposition reversing dismissal, however, we
vacate the award and do not further address the issue of fees in superior
court. :

IIIl.  Attorney’s Fees and/or Sanctions on Appeal.

9117 Hilton Casitas requests an award of attorney’s fees incurred
on appeal, but cites only ARCAP 21 without stating a substantive basis for
the award. For that reason, see ARCAP 21(a)(2), and given that Hilton
Casitas did not prevail on appeal, we decline its request for attorney’s fees.

918 Whitmer requests that we impose sanctions on Hilton Casitas
under ARCAP 25. In an exercise of our discretion, we decline to do so. As
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the prevailing party, however, Whitmer is entitled to costs on appeal upon
compliance with ARCAP 21.

CONCLUSION

119 For the foregoing reasons, we reverse the judgment of
dismissal and remand for further proceedings. In light of this disposition,
we vacate the superior court’s award of attorney’s fees.

AMY M, WCOD = Clerk of the Court
FILED: AA




