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LAW OFFICES

4140 E. Baseline Road, Suite 101

Mesa, Arizona 85206

844-346-6352

Attorneys for Plaintiff

By: Clint G. Goodman, Bar No. 024188

Scott L. Potter, Bar No. 025157

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR MARICOPA COUNT tv 201 5- 0 95 8 9 7

TURTLE ROCK 111 HOMEOWNERS

ASSOCIATION, an Arizona non-profit

corporation;

Plaintiff,

vs.

LYNNE A. FISHER, record owner;

Defendant.

Case No.:

APPLICATION FOR PRELIMINARY

AND PERMANENT INJUNCTION

Plaintiff TURTLE ROCK 111 HOMEOWNERS ASSOCIATION, by and through

counsel undersigned, by and through counsel undersigned and pursuant to Ariz. R. Civ.

Pro, Rules 6(d) and 65(a) and Local Rule 2.11, hereby petitions this honorable Court a

preliminary and permanent junction against LYNNE A. FISHER as prayed for in

Plaintiffs Verified Complaint. This Application is supported by the Verified Complaint

in this action and the accompanying Memorandum of Points and Authorities, which are

incorporated herein by this reference.
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1.

MEMORANDUM OF POINTS AND AUTHORITIES

FACTUAL BASIS

For purposes of brevity, Plaintiff incorporates all facts alleged in the pleadings filed

concurrently herewith, including, but not limited to, the Verified Complaint.

11. LEGAL ARGUMENT

A. Legal Standards for Injunctions

Courts may grant injunctions "when it appears that the party applying for the writ is

entitled to the relief demanded, and such relief or any part thereof requires the restraint of

some act prejudicial to the applicant." A.R.S. 12-1801. That authority includes the

authority to issue a mandatory injunction, which is "an injunction which compels some

positive action by the party enjoined." State ex rei. Corbin v. Portland Cement Ass'n., 142

Ariz. 421, 690 P.2d 140 (App. 1984). The Association requests a mandatory injunction

forcing the defendant's compliance with its CC&Rs. The Court's equitable discretion

should not be used to protect an intentional wrongdoer. ld., citing Decker v. Hendricks, 97

Ariz. 36, 41-42, 396 P.2d 609,612 (1964).

B. Injunctive Relief to Enforce CC&Rs With or Without Irreparable

Injury

In Heritage Heights Home Owners Association v. Esser, 115 Ariz. 330, 565 P.2d

207 (App. 1977), the Court held that "[tlhe enforcement of such restrictions is by means of

an injunction." ld. at 210. It is not necessary to prove actual damages or irreparable harm

in this injunctive action. Restatement (Third) of Property: Servitudes 8.3 (2000). The

Restatement provides that injunctive relief is available to redress violations of restrictive

covenants in associations without proof of irreparable injury or a showing that a judgment

for damages would be inadequate. This is because the value of a restrictive covenant is

difficult, if not impossible, to quantify. Arizona black letter law supports the Restatement.

In Continental Oil Co. v. Fennemore, 38 Ariz. 277, 285-86, 299 P. 132 (1931), the Arizona

Supreme Court recognized that a party seeking to enforce a valid deed restriction may

demonstrate adequate harm merely by proving that to tolerate a violation would diminish

2



0

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the protection provided to all homeowners by the deed restrictions. See also Ahwatukee

Custom Estates Mgmt. Ass 'n v. Turner, 196 Ariz. 63 1, Ill 9, 2 P. 3d 1276 (App. 2000).

C. Association Is Entitled to Preliminary and Permanent Injunctive Relief

This court has the inherent authority to grant a preliminary injunction. The criteria

for granting such a request are explained in Powell-Cerkoney v. TCR-Montana Ranch Joint

Venture 11, 176, Ariz. 275, 860 P.2d 1328 (App. 1993): (1) a strong likelihood of success

on the merits, (2) the possibility of irreparable harm to the complainant if relief is not

granted, (3) a balance of hardships favoring the complainant, and (4) advancement of

public policy.

As set forth in the Complaint, the Defendant's home, frankly, is a disaster. It

resembles in every respect a "zombie foreclosure," a foreclosed home that remains vacant

and unattended for years on end. Gates and doors are missing or damaged, wood is rotting,

and the list goes on and on. Defendant refuses to cure the violations despite every possible

effort by the Association, including requests from legal counsel, both written and oral.

There is no less drastic remedy than to require Defendant's compliance with the provisions

of the CC&Rs. The Association has no recourse but the present action. There is no

question that Plaintiff will be successful on the merits of the case and that public policy

favors entering an order requiring Defendant to conform to the CC&Rs.

111. CONCLUSION

For the above reasons, the Association respectfully requests both a preliminary and

a permanent injunction. In the event the Court consolidates the injunction hearing with the

trial on the merits pursuant to A.R.C.P. 65(a)(2), the Association limits its request to a

permanent injunction.

DATED this day of November, 2015.

GOODM AW OFFICE, P.C.

Clint G. Goodman

Attorneys for Plaintiff
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