
Legal Framework and Operational Analysis of Arizona Administrative 
Adjudication in Homeowner Disputes 

Executive Summary 
This briefing document synthesizes the legal arguments, statutory history, and operational data 
surrounding the adjudication of disputes involving homeowners' associations (HOAs) and 
condominium associations in Arizona. At the center of the provided context is a legal challenge 
regarding the jurisdictional boundaries between the judicial branch (Superior Court) and the 
executive branch (Office of Administrative Hearings, or OAH).The critical takeaways are as 
follows: 

●​ Jurisdictional Limits:  While the Arizona Legislature established the OAH as a 
low-cost, efficient alternative to Superior Court for HOA disputes, it did not grant 
Administrative Law Judges (ALJs) "contempt of court" powers. Such powers remain an 
exclusive judicial function of the Superior Court under the Arizona Constitution. 

●​ Legislative Intent:  Statutes such as HB 2824 and SB 1148 were designed to protect 
homeowners from inconsistent and potentially unlawful enforcement of community 
documents by providing a venue that avoids the high costs and bureaucratic 
complexities of formal litigation. 

●​ Operational Efficacy:  The OAH maintains high levels of efficiency and public 
satisfaction. As of 2007 data, the OAH concluded cases at a rate of 97.77%, with over 
90% of its decisions accepted by agencies without modification. 

●​ Legal Conflict:  Current litigation (e.g.,  Whitmer v. Hilton Casitas ) argues that Superior 
Courts misapply the law when they dismiss petitions based on a perceived lack of 
jurisdiction, asserting that the Superior Court retains original jurisdiction over matters 
where exclusive jurisdiction is not specifically vested elsewhere by law. 

I. Jurisdictional Boundaries and Constitutional Authority 
The separation of powers is a central theme in the administrative legal process. The provided 
documents highlight a fundamental distinction between the administrative authority of the OAH 
and the judicial authority of the Superior Court. 

The Contempt Power Dispute 

A primary legal argument presented is that an executive branch administrative tribunal lacks the 
statutory and constitutional authority to exercise "contempt of court" powers. 

●​ Constitutional Basis:  Article 6, Section 1 of the Arizona Constitution vests judicial 
power in an integrated department consisting of the Supreme Court, appellate courts, 
and Superior Courts. 

●​ Superior Court Jurisdiction:  Article 6, Section 14.1 states the Superior Court has 
"original jurisdiction of... proceedings in which exclusive jurisdiction is not vested by law 
in another court." 

●​ Administrative Limitation:  OAH's own 2007 annual report acknowledges its limited 
jurisdiction: "OAH has no authority for contempt proceedings or enforcement of prior 



decisions." Enforcement of an ALJ decision requires a party to seek contempt 
proceedings in Superior Court. 

Statutory Definition of ALJ Power 

Under A.R.S. § 32-2199.02, the powers of an ALJ in these matters are strictly defined: 
●​ Authority:  The ALJ may order a party to abide by statutes, condominium documents, or 

contract provisions and may levy civil penalties. 
●​ Enforcement:  ALJ orders are binding unless a rehearing is granted, but they are 

specifically "enforceable through contempt of court proceedings" in the judicial branch. 

II. Legislative Evolution of HOA Dispute Resolution 
The Arizona Legislature has iteratively refined the process for resolving common interest 
community disputes to balance efficiency with homeowner protection. 

Key Legislative Milestones 

Legislation,Year,Impact 
House Bill 2824,2006,"Amended A.R.S. § 41-2198 to permit owners or HOAs to file petitions 
with the Department of Fire, Building and Life Safety for OAH hearings." 
Senate Bill 1148,2011,Established legislative findings that homeowners are often unable to 
afford formal litigation and are subjected to inconsistent enforcement of bylaws. 
Senate Bill 1530,2016,"Substituted the Arizona Department of Real Estate for the Department of 
Fire, Building and Life Safety as the venue for administrative law proceedings." 

Legislative Findings on Consumer Protection 

The legislature explicitly found that: 
1.​ Homeowners are "frequently subjected to inconsistent, unreasonable and often unlawful 

enforcement" of declarations and rules. 
2.​ The cost of formal litigation in Superior Court is often prohibitive for individual owners. 
3.​ The OAH provides an "important consumer protection" by resolving disputes without the 

expense and formality of a full trial, while still allowing for recourse in Superior Court. 

III. Office of Administrative Hearings (OAH) Performance 
The 2007 OAH Annual Report provides a quantitative look at the agency's role and 
effectiveness. 

Case Management Data (FY 2007) 

The OAH handled a massive volume of cases across various state agencies: 
●​ Total Cases Filed:  7,815 
●​ Completion Rate:  97.77% 
●​ HOA Specific Filings:  97 petitions were filed through the Department of Fire, Building 

and Life Safety (the previous venue for these disputes), with only two appealed to the 
Superior Court. 



Agency Acceptance of Decisions 

A high degree of deference is shown to ALJ decisions by state agencies: 
●​ Acceptance without Modification:  91.03% 
●​ Modifications by Agencies:  52.85% of modifications made were related only to the 

penalty portion of the order. 
●​ Finality:  In cases where an agency failed to act on an ALJ recommendation within 30 

days, the OAH certified the decision as the final administrative decision. 

Public Evaluation 

The OAH conducts ongoing evaluations of its ALJs. In FY 2007, participants (including 
unrepresented parties) rated the OAH's performance as  excellent or good in 92.31% to 
97.41% of responses  across categories such as: 

●​ Attentiveness and impartiality of the ALJ. 
●​ Clarity of language used. 
●​ Effectiveness in explaining the hearing process. 
●​ Freedom from distractions. 

IV. Procedural Mechanisms in Administrative Law 
To ensure fairness and efficiency, ALJs employ specific procedural tools and follow strict 
statutory guidelines. 

Consolidation and Severance of Cases 

As outlined by ALJ Daniel G. Martin, these tools are used to manage the docket: 
●​ Consolidation:  Joining two or more cases when they involve substantially similar 

factual or legal issues to increase administrative efficiency. 
●​ Severance:  Separating previously consolidated cases if they contain distinct issues that 

would be more efficiently resolved individually, or if consolidation proves unwieldy. 

Homeowner Petition Requirements 

For a homeowner to have a valid petition against an HOA at the OAH, they must meet specific 
criteria: 

●​ Allegation of Violation:  The dispute must allege a violation of A.R.S. Title 33 (Chapters 
9 or 16) or community documents (e.g., failure to provide 24-hour notice of a meeting). 

●​ Exclusions:  The OAH does not have jurisdiction over criminal acts (libel, slander) or 
civil torts. 

●​ Filing Fees:  There is a cost to the homeowner (a filing fee), though a prevailing 
homeowner may be reimbursed by the association if so ordered by the ALJ. 

V. Key Legal Arguments for Vacating Judgments 
In the context of  Whitmer v. Hilton Casitas , several arguments are presented for why Superior 
Court judgments dismissing HOA petitions should be vacated: 

1.​ Misapplication of ARS § 12-341:  Attorney fees and costs should not be awarded in 
these actions because they do not arise from contract as required by the statute. 



2.​ Lack of Rule 11 Prerequisites:  Sanctions are often applied without evidence of the 
necessary prerequisites (e.g., claims brought without substantial justification or solely for 
delay). 

3.​ Good Faith Reliance:  Petitioners often bring actions based on explicit instructions 
found on the OAH website and in annual reports, which state that failure to comply with 
an OAH decision may result in the seeking of enforcement through Superior Court. 

4.​ Preservation of Judicial Function:  The argument is made that Superior Court rules 
cannot limit the court’s jurisdiction in a way that alters the implementation of the Arizona 
Constitution. If the Superior Court denies a motion to vacate a dismissal, it is argued 
they must provide a "detailed minute entry" stating the rationale for review by the Court 
of Appeals. 

VI. Recommendations for Systemic Improvement 
The OAH has suggested several changes to the Administrative Procedures Act to enhance 
consistency: 

●​ Right to Settlement Conferences:  Granting appellants in "contested cases" the right 
to settlement conferences with an agency representative. 

●​ Uniform Standards:  Establishing uniform standards for appeal rights notices and the 
basis for rehearings. 

●​ Conforming Rules:  Standardizing the time limits for requesting rehearings and filing 
appeals (currently 30 days and 35 days, respectively) to reduce confusion for 
unrepresented parties. 
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