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JUL 2 7 2020 

Cai"Rr ~F 
CLERK OF THE SUPERlOR COURT 

SEAS V. GARCiLA 
DEPU11f CLERK 

IN THE SUPERIOR COURT OF TgIE STATE OF ARIZONA 

IN AND FOR TIiE COITNTY OF MARICOPA 

Case No. 
CV2020-00871 4 

COMPIIAINT AND JURY DEMAND 

vs. 

K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; K. ' 
HOVNANIAN ARIZONA 
OPERATIONS, LLC, an Arizona 
limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona 
corporation; K. HOVNANIAN 
COMPANIES OF ARIZONA, LLC, an 
Arizona limited liability company; 
JOHN DOES I-X AND JANE DOES I- 
X, WHITE CORPORATIONS I-X; 
BLACK PARTNERSHIPS I-X; AND 
GRAY LIMITED LIABILITY 
COMPANIES I-X, 

Defendants. 

The plaintiff, by and through undersigned counsel, hereby complains against the 

defendants as follows: 
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GALLERY COMMUNITY 
ASSOCIATION, an Arizona non-profit 
corporation, 

Plaintiff, 
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1 1. The plaintiff is Gallery Community Association ("Association"), an Arizona 

2 nonprofit corporation that acts as the property owners association for the property known 

3 as The Gallery, located in Scottsdale, Arizona with authority and capacity to institute and 

4 prosecute this action in the State of Arizona. 

5 2. Pursuant to the Articles of Incorporation of Gallery Community Association 

6 (the "Articles"), the plaintiff was incorporated under the laws of the State of Arizona, 

7 including A.R.S. Section 10-3101, et seq., dealing with nonprofit corporations, as 

8 amended from time to time (the "Nonprofit Corporation Act"). 

9 3. Pursuant to the Articles, the plaintiff's purpose is "to act as a property 

10 owners association and to perform all things and exercise all the power and rights of a 

11 corporation that are lawful and consistent with the foregoing purposes ...." I 

12 4. The plaintiff is governed by the Declaration of Covenants, Conditions, 

13 I Restrictions, and Easements for Gallery recorded at Maricopa County Recorder's Office 

14 at instrument 2016=0317923 on May 10, 2016 ("Declaration"), as amended. 

15 5. The Declaration requires the Association to repair a.nd maintain the common 

16 elements including, but not limited to, the "Association Property" and "Common Area" as 

17 those terxns are defined in the Declaration and the exterior walls, stucco, facade, roofs or 

18 other surfaces of the "Dwelling Units" as defined in the Declaration. 

19 6. The Association brings this action pursuant to A.R.S. § 12-1361, et seq. and 

20 § 33-2001, et seq. 

21 7. Pursuant to A.R.S. § 12-1363(N), the Affidavit of Bob Vander Waal, 

22 President of the Board of Directors of the Association, is attached hereto as Exhibit A. 

23 8. Defendant K. Hovnanian at Gallery, LLC developed the project, wa.s the 

24 declarant for the project, and conveyed the common elements of the project to the 

25 Association's name in a quit claim deed dated October 6, 2016, recorded at document 

26 2016-0736922 in the Maricopa County Recorder's Office. 

27 9. Defendant K. Hovnanian at Gallery, LLC also acted as the vendor by selling 

28 individual unit owners their units at The Gallery. 
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1 10. Upon information and believe, Defendant K. Hovnanian Arizona 

2 Operations, LLC was the general contractor responsible for the construction of The 

3 Gallery. 

4 11. Defendant K. Hovnanian Developments of Arizona, Inc. is and was, at all 

5 relevant times herein, a member of Defendants K. Hovnanian at Gallery, LLC and K. 

6 Hovnanian Arizona Operations, LLC. 

7 12. Upon information and belief, Plaintiff alleges that Defendant K. Hovnanian 

8 Companies of Arizona, LLC was involved in the development, design, construction, 

9 and/or sale of The Gallery and the units. 

10 13. JOHN DOES I-X and JANE DOES I-X and their spouses, WHITE 

11 CORPORATIONS I-X, BLACK PARTNERSHII'S I-X, AND GRAY LIMITED 

12 LIABILITY COMPANIES I-X are unknown persons/entities which may bear some 

13 responsibility or liability related to the allegations and claims made herein, potentially I 

14 I including but not limited to any and all subcontractors employed in the work at The 

15 Gallery. The Association reserves the right to amend this complaint to add such person(s) 

16 / entity(ies) as additional defendants. 

17 14. All of the acts alleged in this Complaint occurred in Maricopa County, 

18 Arizona. This court has jurisdiction over this matter. Venue is proper before this court. 

19 

20 FIRST CAgJSE OF ACTION 

21 (Negligence — Against All Defendants) 

22 15. The Association incorporates herein by reference all allegations included in 

23 paragraphs 1-14. 

24 16. Defendants owed the Association a duty to design and construct the subject 

25 property, and govern the Association, in accordance with the requirements of the plans, 

26 specifications, building codes, industry standards, governing documents, and applicable 

27 laws and codes. 

28 17. Defendants violated that duty by performing their work negligently, not in a 
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1 workmanlike manner, and by providing a product that violates applicable building codes, 

2 product manufacturer installation instructions, and is not suitable for its intended use. 

3 18. Defendants' defective work has caused resultant damage at The Gallery. 

4 19. Through their negligence, defendants damaged the Association and its 

5 members in an amount to be shown at trial. 

6 20. Defendants acted to serve their own interests, and had reason to know and 

7 consciously disregarded a substantial risk that their conduct might significantly injure the 

g rights of the Association and its members. 

9 21. Defendants consciously pursued a course of conduct knowing that it created 

10 a substantial risk of significant harm to others, including the Association and its members. 

11 22. The Association is entitled to punitive damages. 

12 

13 SECOND CAUSE OF ACTION 

14 (Breach of Implied Covenant of Good Faith and Fair Dealing - Against Defendants 

15 K. Hovnanian at Gallery, LLC, K. Hovnanian Developments of Arizona, Inc., and K. 

16 Hovnanian Companies of Arizona, LLC) 

17 23. The Association incorporates herein by reference all allegations included in 

18 paragraphs 1-22. 

19 24. Arizona law implies a covenant of good faith and fair dealing in every 

20 contract. 

21 25. The Association and defendant K. Hovnanian at Gallery, LLC entered into a 

22 contract in the form of the Declaration. 

23 26. The contract made assurances that the work would be or had been done 

24 correctly. 

25 27. The defendants' work was not done correctly. 

26 28. The Association had justified expectations that the work would be 

27 completed correctly, and if not, that the defendants would correct any deficiencies. 

28 29. The defendants have refused to correct the deficiencies. 

-4- 
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30. Defendants K. Hovnanian at Gallery, LLC, K. Hovnanian Developments of 

Arizona, Inc., and K. Hovnanian Companies of Arizona, LLC have deprived the 

Association of the benef t of the bargain of their contract. 

31. Defendants K. Hovnanian at Gallery, LLC, K. Hovnanian Developments of I 

Arizona, Inc., and K. Hovnanian Companies of Arizona, LLC's breach of the implied 

covenant of good faith and fair dealing caused the Association and its members to suffer 

damages in an amount to be shown at trial. 

TIiIRD CAUSE OF ACTION I 

(Breach of Implied Warranty of Workmanship and Iiabitability — Against All 

Defendants) 

32. The Association incorporates herein by reference all allegations included in I  

paragraphs 1-31. 

33. In designing and performing their work at The Gallery, the defendants 

impliedly warranted that they would perform their work in a workmanlike manner. 

34. The defendants did not perform their work at The Gallery in a workmanlike 

manner. 

35. By failing to perform their work in a workmanlike manner, the defendants 

breached the implied warranty of workmanship and habitability. 

36. The defendants' breaches of the implied warranty damaged the Association 

and its members in an amount to be proven at trial. 

FOURTH CAUSE OF ACTION 

((Breach of Contract - Against Defendants K. Hovnanian at Gallery, LLC, K. 

Hovnanian Developments of Arizona, Inc., and K. Hovnanian Companies of 

Arizona, LLC) 

37. The Association incorporates herein byreference all allegations included in 

paragraphs 1-36. 
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1 38. The Association is in privity of contract with defendant K. Hovnanian at 

2 Gallery, LLC in the Declaration. 

3 39. Defendant K. Hovnanian at Gallery, LLC breached the Declaration by not 

4 performing its work in compliance with the terms of that contract and by building a 

5 project that does not comply with applicable laws and building codes. 

6 40. The defendants' breaches of their contracts damaged the Association and its 

7 members in an amount to be proven at trial. 

81 

9I 
WHEREFORE, the Association prays for judgment against the defendants as 

10 follows: 

11 a. For compensatory damages in an amount to be shown at trial, 

12 including but not limited to the cost of repairing all defective work and resultant 

13 damage, as well as the cost of the Association's expert investigation required to 

14 prove the existence, nature, and cause of every defect, as well as the appropriate 

15 repair methodology, and the cost of performing those repairs; 

16 b. For punitive damages in an amount sufficient to punish the 

17 defendants and/or to deter the defendants and others from similar misconduct in the 

18 future; 

19 C. For its reasonable attorneys' fees pursuant to the parties' contracts as 

20 appropriate and pursuant to A.R.S. § 12-341.01 and § 12-1364 as determined upon 

21 application to the Court; 

22 d. For its court costs pursuant to the parties' contracts as appropriate 

23 and pursuant to A.R.S. § 12-341; 

24 e. For pre- and post judgment interest on all sums awarded; and 

25 f. For such other and further relief as the Court deems just and proper. 

26 I /// 

27 I /// 

28 

m 
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'd'HE ASSOCgATYON HEREBY DEMANDS 'Y'RIAL B1' A.T[JR1I ®F ALL ISSUES 

S® 'TRIABLE 

RESPECTFUL.LY  SLIBIVI1'1'TED thio ! day of July, 2020. 

13URG J SIIvIPSPNIELI)RED~GE I I3E1tSH I JAItDINE PC 

a 
aig S. s , Esq. 

Pe y J. i, Esq. 
8310 South ~r'alley ighvd+ay, Suite 270 
Englevaood, CC 80112 
(303) 792-5595 
(303) 708-0527 (fax) 
pmanship@burgsimpson.com  
azcourt@burgsimpson-com 
Attorneys for the Plaintiff 
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LORBER, GREENFIELD & POLITO, LLP 
Louis W. Horowitz, Esq. [S.B. #020842] 
3930 E. Ray Road, Suite 260 
Phoenix, AZ 85044 
TEL: (602) 437-4177 
FAX: (602) 437-4180 
lhorowitz@lorberlaw.com 
 
WILENCHIK & BARTNESS, P.C. 
Dennis I. Wilenchik 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
 
 
Attorneys for Defendants/Third-Party Plaintiffs K. Hovnanian  
at Gallery, LLC and K. Hovnanian Arizona Operations, LLC  
 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
 

GALLERY COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation, 
 
   Plaintiff, 
 
v. 
 
K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
LLC, an Arizona limited liability company; JOHN 
DOES I-X AND JANE DOES I-X, WHITE 
CORPORATIONS I-X; BLACK 
PARTNERSHIPS I-X; AND GRAY LIMITED 
LIABILITY COMPANIES I-X,  
 
   Defendants. 
 

Case No. CV2020-008714 
 
 
 
STATEMENT OF FACTS IN SUPPORT 
OF DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT REGARDING 
EACH OF PLAINTIFF’S CAUSES OF 
ACTION 
 
 
 
 
 
(Assigned to the Honorable Katherine 
Cooper) 
 

K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
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LLC, an Arizona limited liability company; 
 

  Third-Party Plaintiffs, 
 
v. 
 
CHAS ROBERTS AIR CONDITIONING, INC., 
an Arizona corporation; DESERT VISTA, INC., 
an Arizona corporation; GOTHIC 
LANDSCAPING, INC., a California corporation; 
HOME BUILDERS SITE SERVICES OF 
ARIZONA, LLC, an Arizona limited liability 
company; LEBLANC BUILDING CO., INC., an 
Arizona corporation; LIBERTY 
CONSTRUCTORS, LLC, an Arizona limited 
liability company, dba LIBERTY ARIZONA; 
RENCO LLC, an Arizona limited liability 
company, dba RENCO ROOFING; R/S SERVICE 
& SUPPLY, INC., an Arizona corporation; 
SARGON MASONRY CONSTRUCTION, LLC, 
an Arizona limited liability company; and DOES 
1-50. 
 
   Third-Party Defendants, 

 

 
 COME NOW Defendants K. Hovnanian at Gallery, LLC and K. Hovnanian Arizona 

Operations, LLC, by and through undersigned counsel, pursuant to Ariz.R.Civ.P. 56 do hereby 

submit their Statement of Facts in Support of Defendants’ Motion For Summary Judgment 

Regarding Plaintiff’s Causes Of Action. 

 1. Plaintiff is the Homeowner’s Association formed to maintain common areas, collect 

assessments, and enforce terms of the Declaration of Covenants, Conditions, Restrictions, and 

Easements for Gallery. Exhibit A, Declaration of Covenants, Conditions, Restrictions, and 

Easements for Gallery, Exhibit A hereto, GALLERY_000163-000206 at page 

GALLERY_000168.)  

 2. The Declarant who formed the Association is K. Hovnanian at Gallery, LLC. 

(Exhibit A, at page GALLERY_000168 and at § 1.15 / p GALLERY_000170.) 

 3. The Declaration/CC&Rs do not include any agreement to perform construction or 

any warranty regarding the construction of improvements at the property. (Exhibit A.) 
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 4. The Declaration/CC&Rs mainly concerns agreements between the individual lot 

owners and the Association, for the benefit of owners and other interest holders in the subject lots 

and common areas. (Id. generally and at Recitals A-D, page GALLERY_000168. 

 5. Sales agreements were entered between K. Hovnanian at Gallery, LLC and 

purchasers of homes at The Gallery. (Sale Agreement, Exhibit B, GALLERY-JONES_3104-

0000218-252.) 

 6. Terms of the purchase agreements include limited warranties to the homebuyers. 

(Exhibit B, at Section E. Warranties p. 9-10/ GALLERY-JONES_3014-000226-227, and Home 

Builder’s Limited Warranty Agreement, Exhibit C hereto, KHOV00000052-66.) 

 7. The warranties include specific provisions for raising claims and for arbitration of 

all disputes. (Exhibit C, at page KHOV00000053.) 

 8. Plaintiff has had professional management including throughout the turnover 

process. (Deposition of R. Vander Waal, excerpts attached hereto as Exhibit E, at pp. 47: 16-22.) 

 9. Plaintiff accepted responsibility for all common area improvements in 2018 and 

acknowledged at that time that requested punch list repairs had been completed. (Exhibit D, pp. 

41:9-47:15, and Common Area, Landscape and Financial Acceptance by Gallery Community 

Association, Exhibit E hereto, EX 20 to deposition Defendants’ 30(b)(6) representative James 

Harvey/KHOV00000046-51.) 

 10. Plaintiff, through its counsel, gave notice of claims by correspondence purporting 

to be a Notice of Claim under A.R.S. § 12-1363. (Exhibit F). 

 11. Plaintiff’s counsel stated in correspondence regarding its pre-litigation Notice of 

Claim under A.R.S. § 12-1361 et seq. and 33-2002 et seq. that “The Notice was on behalf of the 

Association only and for issues that are within the Association’s responsibility to maintain and 

repair under the Declaration of Covenants, Conditions, Restrictions and Easements for Gallery 

[and] The Association is not bringing claims on behalf of one or more individual unit owners for 

issues that the owners are solely responsible to maintain and repair.” Plaintiff’s counsel confirmed 

in related correspondence that its claims was not based on rights of individual homeowners. 

(Letter dated February 21, 2020, Exhibit G hereto.) 
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 12. Plaintiff has identified in its Disclosures a number of provisions of the Declaration 

that reference the Declarant. (Exhibit H, excerpts from Plaintiff’s 19th Supplemental Disclosure at 

pp. 4-5.) 

Dated:  September 30, 2022  LORBER, GREENFIELD & POLITO, LLP 
 
 
      By: /s/Louis Horowitz     
       Louis W. Horowitz, Esq. 
       3930 E. Ray Road, Suite 260 
       Phoenix, AZ 85044 
       Attorneys for Defendants/Third-Party  
       Plaintiffs K. Hovnanian at Gallery, LLC and  
       K. Hovnanian Arizona Operations, LLC 
 
 
      WILENCHIK & BARTNESS, P.C. 
 
 
      By: /s/Dennis Wilenchik w/approval   
       Dennis I. Wilenchik 
       2810 North Third Street 
       Phoenix, AZ 85004 
       Attorneys for Defendants/Third-Party Plaintiffs  
       K. Hovnanian at Gallery, LLC and K.   
       Hovnanian Arizona Operations, LLC 
 
 
 
 
 
 
Original of the foregoing e-filed 
this 30th day of September, 2022 with:  
 
Clerk of the Court 
Maricopa County Superior Court 
101 W. Jefferson 
Phoenix, AZ  85003 
 
COPY of the foregoing emailed this 
30th day of September, 2022 to: 
 
Craig S. Nuss 
Penny J. Manship 
BURG SIMPSON ELDREDGE 
HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 
Englewood, CO 80112 
cnuss@burgsimpson.com 
pmanship@burgsimpson.com  
Attorneys for the Plaintiff 
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Dennis I. Wilenchik 
WILENCHIK & BARTNESS, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
Attorneys for Defendants/Third-Party Plaintiffs  
K. Hovnanian at Gallery, LLC and K. Hovnanian Arizona  
Operations, LLC 
 
Michael A. Ludwig 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
Attorneys for Third-Party Defendant  
LeBlanc Building Co., Inc. 
 
Tom Shorall Jr. 
Jason J. Boblick 
SHORALL MCGOLDRICK ZERLAUT 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tom@shorallmcgoldrick.com 
jason@shorallmcgoldrick.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
 
Rina Rai 
Marcus McGillivray 
RAI DUER, P.C. 
3033 North Central Avenue, Suite 500 
Phoenix, AZ 85012 
RRai@raiduer.com  
MMcGillivray@raiduer.com 
Attorneys for Third Party Defendants  
Renco Roofing and Desert Vista, Inc. 
 
Leonard T. Fink 
David S. Schopick 
SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant 
Sargon Masonry Construction, LLC 
 
 
By:  /s/Erikka Rico    
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Homesl.

COMMON AREA. LANDSCAPE AND FINANCIAL ACCEPTANCE BY 
GALLERY COMMUNITY ASSOCIATION

K. Movnanian Great Western Homes, LLC, including its affiliates (collectively, “K. Hovnanian Homes"), 
and Gallery Community Association (“HOA”) have inspected the project designated below for the purposes 
of transferring to the HOA all repair, replacement, maintenance and all other obligations pertaining to the 
project’s common areas, including utility fees and costs. The transfer will occur when K.. Hovnanian 
Homes and the HOA completes the bottom portion of this Acceptance. Based on the inspection of the 
HOA, the HOA accepts the transfer as outlined above from and after the date set forth in the Date of 
Acceptance column.

Project Name:
Date of Inspection:
IC. Hovnanian Homes Representative:

HOA Representatives:

Gallery Community Association
February 21.2017
Brandon Parkinson. Director of Land Development
John Shikanv. Land Development Manager_______
Chris Stavroll (HOA Board Member!
Mike Line
Rhonda Harding (Trestle Management Group!
Marc Vasques (Trestle Management Group)

Punch List:
1. K. Hovnanian Homes agrees to contribute $1,704.35 directly to the Association Reserve Account. 

** See Exhibit A for further details **
2. K. Hovnanian Homes performed a significant number of repairs and replacement of the concrete 

components throughout the community, installation of granite throughout common areas, as well 
various miscellaneous repairs throughout common areas.
** See Exhibit B for further details **

K. Hovnanian Homes Representative:

HOA Representative:

Date of Acceptance:

Print Name and Title

Date

. /Vu1W4-Ui£-
Print Name and Talc

Sigiwnire,

EXHIBIT

20
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EXHIBIT A - FINANCIAL ANALYSIS
GALLERY COMMUNITY ASSOCIATION 

Transition Date: 12/14/2017

Operating Account Reconciliation

29,738.29 Balance as ot 12/31/2017

(1.035.36) Prepaid Assessments as of 11/30/2017

28,702.93

28,702.93 TOTAL Operating surplus left to HOA from KHOV

Reserve Account Reconciliation

17,693.00 Fully Funded Reserves per RDA 2015 Study as of 12/31/2017 

2017 Project Not Completed - None

17,693.00 Fully Funded Reserves per RDA 2015 Study as of 12/31/2017

11,565.40 Actual Reserve Balance as of 12/31/2017 

13,269.75 75% of Fully Funded Reserves (75% of $17,693)

(1,704.35) Difference between Actual and 75% Fully Funded 

(1,704.35) TOTAL Reserve shortfall due from KHOV to HOA

(1,704.35) TOTAL Operating and Reserve Reconciliation
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Mutual of Omaha Operating 
Reserve Money Market Account 
Deposit-SWG 1/19

TOTAL ASSETS

CURRENT LIABILITIES

Subtotal Current Liab.

RESERVES:
General Reserve Funds

Subtotal Reserves

EQUITY:
Retained Earnings - Operating 

Current Year Net !ncome/(Loss)

Subtotal Equity

TOTAL LIABILITIES & EQUITY

Gallery Community Association Page: 1

Balance Sheet 
As of 12/31/17

ASSETS

$ 29,738.29

11,565.40 

750.00

$ 42,053.69

LIABILITIES & EQUITY

$ .00

$ 11,565.40

$ 11,565.40

$ 3,659.37

26,828.92

$ 30,488.29

S 42,053.69
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The Gallery
Cash Flow Specific Projections

REPORT DATE: July 14, 2016 
VERSION: 001 
ACCOUNT NUMBER: 4106

Beginning Accumulated Reserves: $0

CURRENT 
REPLACEMENT 

YEAR COST

‘17 174,431
’18 179,089
'19 183,870
'20 188,780
'21 193,820
'22 198,995
'23 204,308
'24 209,763
'25 215,364
'26 221,114
'27 227,018
'28 233,079
'29 239,302
'30 245,692
'31 252,252
'32 258,987
'33 265,902
'34 273,001
'35 280,290
'36 287,774
'37 295,458
'38 303,346
'39 311,446
'40 319,761
'41 328,299
'42 337,065
'43 346,064
'44 355,304
'45 364,791
'46 374,531
'47 384,531

ANNUAL
CONTRBTN

19,284
19,799
20.328 
20,870 
21,427 
22,000 
22,587 
23,190 
23,809 
24,445 
25,098 
25,768 
26,456 
27,162 
27,887 
28,632 
29,396 
30,181 
30,987 
31,814 
32,664 
33,536 
34,431 
35,351 
36,295 
37,264 
38,259 
39,280
40.329 
41,406 
42,511

ANNUAL
INTEREST ANNUAL 
CONTRBTN EXPENDTRS

13 0

PROJECTED
ENDING

RESERVES

19,297

FULLY PERCENT 
FUNDED FULLY 

RESERVES FUNDED

17,693

271
145
190
212
259
229
279
326
379
189
231
283
341
402
463
229

18,686
112,805

0
16,197

0
52,306

0
3,125

0
162,987

8,664
3,472

0
0
0

198,359

196,041
112,778
143.149
158.150 
190,224 
170,812 
204,627 
236,260
271.990 
145,486 
174,317 
209,387 
249,008 
289,738 
331,608
175.990

190,111 
105,656 
135,466 
150,163 
182,621 
163,004 
197,344 
230,195 
267,952 
140,223 
168,630 
204,022 
244,843 
287,699 
332,668 
176,180

109% 
1 08% 
1 08% 
1 07% 
1 06% 
1 05% 
1 04% 
103% 
107% 
1 06% 
108% 
1 07% 
106% 
1 05% 
1 04% 
103% 
1 07% 
106% 
1 05% 
104% 
105% 
104% 
103% 
102% 
104% 
103% 
103% 
1 02% 
101% 
100% 
100%

RESERVE DATA ANALYSIS • (480) 473-7643

• PAGE 2-4 •

KHOVOOOOOQ49KHOV APP 000062



1 R&R 3105 curb 2 sections wil affect driveway TRU COMPLETED
2 R&R 3104 6 parols I curb will affect driveway TRU COMPETED
3 R&R 3106 2 ponels w* oltect driveway - TRU COMPLETED
4 R&R 3109 curb TRU COMPLETED
5. R&R 3116 curb will affect driveway - TRU COMPLETED
6 R&R 3117 2 cub will offecf driveway - TRU COMPLETED
7 R&R 3121 curb - TRU COMPLETED
fl Shoot curb for flow / possibly grind curb if needed - TRU COMPLETED
9 R&R by mcilboxes curb - TRU COMPl ETED
10 R&R 3124 curb - TRU COMPLETED
11 Repair slamped asphcll by enlry keypad - Creollve Paving COMPLETED

Point Nodheost wall while fo match others (work around stoircosc) - TRU COMPLETED
Point inside of pool equipment room - TRU COMPLETED
Groul or*l repair wall by lifeguord sign - TRU COMPLETED
Repair d-ywcl under soffit by pool area - TRU COMPLETED
Repair fireplace HOA
Broken cover on skimmer al south end of pool HOA
Arid V, nunirs express brown granite by pool orea. soulheast retention area, along sourh wall, and front area basins HOA 
Point fop of bouncary walls • TRU COMPLETED 
Maintenance on front gate - HOA 
Adjus* key pod al entry TRU COMPLETED
Reooinl stamped asphalt end repair dip by keypad - Creative PovHng COMPLETED
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K. Hovnanlan Companies, LLC - Phoenix GroupKJ-Tovnanian'
M x Companies

5700 Tennyson Parkway, STE 140 
Plano TX 75024

GALLERY COMMUNITY ASSOCIATION 
4025 S MCCLINTOCK DRIVE #208 
TEMPE AZ 85282

Page 1 of 1
invoice #

PINAL HOA CLOSEOUT

DATE

08/13/18

POWREFERENCE/JOB COST CODE

PINAL HOA CLOSEOUT

GROSS
AMOUNT

1.704.35

DISCOUNT NET AMOUNT

1.704.35

CHECK NUMBER DATE NAME VENDOR
NO.

TOTAL
AMOUNT

58213 8/21/18 Gallery Community Association 285987 $1,704.35

THE FACE OF THIS DOCUMENT HAS A BLUE AND WHITE BACKGROUND WITH A STEP AND REPEAT PATTERN. A TRUE WATERMARK. HOLD TO LIGHT TO VIEW

K- Hovnanlan Companies, LLC - Phoenix Group
CHECK NO.

00058213

5700 Tennyson Parkway, STE 140 
Plano TX 75024

PAY: ONE THOUSAND SEVEN HUNDRED FOUR AND 35/100 DOLLARS

TO THE ORDER OF GALLERY COMMUNITY ASSOCIATION 
4025 S MCCLINTOCK DRIVE #208 
TEMPE AZ 85282

Comerlca Bank 
& Trust. N.A. 
Ann Arbor, Ml

ii'oaosa2iau» »:□?a«,o»,7flg,i: 2&7&R5R7*-e.h"

DATE OF CHECK
08/21/18

CHECK AMOUNT

$1,704.35

Authorized Signature
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Dennis I. Wilenchik, #005350 
admin@wb-law.com 
Attorneys for Defendants/Third-Party Plaintiffs  
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

 
GALLERY COMMUNITY ASSOCIATION, 
an Arizona non-profit corporation, 
 

                            Plaintiff, 
v. 
 

K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, 
LLC, an Arizona limited liability company; 
K. HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
LLC, an Arizona limited liability company; 
JOHN DOES I-X AND JANE DOES I-X, 
WHITE CORPORATIONS I-X; BLACK 
PARTNERSHIPS I-X; AND GRAY 
LIMITED LIABILITY COMPANIES I-X, 
 

                           Defendants. 
 

K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, 
LLC, an Arizona limited liability company; 
K. HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
LLC, an Arizona limited liability company; 
 

                   Third-Party Plaintiffs, 
v. 

Case No. CV2020-008714 
 
 
 

DEFENDANTS’/ 
THIRD-PARTY PLAINTIFFS’ 

MOTION FOR SUMMARY 
JUDGMENT 

 
 
 
 

(Assigned to the Hon. Michael Kemp) 
 
 
 
 

(Oral Argument Requested) 
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ARTISTIC STAIRS, LTD., an Arizona 
limited liability company; CHAS ROBERTS 
AIR CONDITIONING, INC., an Arizona 
corporation; DESERT VISTA, INC. an 
Arizona corporation; HOME BUILDERS 
SITE SERVICES OF ARIZONA, LLC an 
Arizona limited liability company; IDG 
INNOVATIVE DEVELOPMENT, GROUP, 
LLC, an Arizona limited liability company, 
dba DESERT SERVICES SWPPP 
SOLUTIONS; INTERIOR LOGIC 
HOLDINGS, LLC, a Delaware limited 
liability company; LEBLANC BUILDING 
CO., INC., an Arizona corporation; 
LIBERTY CONSTRUCTORS, LLC, an 
Arizona limited liability company, DBA 
LIBERTY ARIZONA; PAUL JOHNSON 
DRYWALL, INC., an Arizona corporation; 
RENCO LLC, an Arizona limited liability 
company, dba RENCO ROOFING; R/S 
SERVICE & SUPPLY, INC., an Arizona 
corporation; SARGON MASONRY 
CONSTRUCTION, LLC, an Arizona limited 
liability company; AND DOES 1-50, 
 

            Third-Party Defendants. 

 

COMES NOW Defendants/Third-Party Plaintiffs K. Hovnanian at Gallery, LLC, K. 

Hovnanian Arizona Operations, LLC, K. Hovnanian Developments of Arizona, Inc., and K. 

Hovnanian Companies of Arizona, LLC (collectively, “Defendants”), who hereby move for 

dismissal pursuant to Ariz. R. Civ. P. 56, for reasons more fully set forth in the accompanying 

Memorandum of Points and Authorities and accompanying Statement of Facts (DSOF). 

Defendants seek their attorney fees and court costs pursuant to A.R.S. §12-341.01(A) and 12-341 

and 12-341.01 (C) and 12-349. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiff is an Arizona nonprofit corporation that acts as the property owner’s association 

(the “Association” or “HOA”) for the common areas of the property known as The Gallery in 
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Scottsdale, Arizona. (DSOF at ¶ 1), a townhouse community alleged to have been built by K 

Hovnanian Defendants. Plaintiff admits it is governed by the recorded Declaration of Covenants, 

Conditions, Restrictions and Easements (CC&R's) for Gallery. (DSOF at ¶ 2). However, those 

CC&R’s require the Association, after the turnover from the Declarant occurred to the HOA, and 

not any of these Defendants, to repair and maintain the common elements on the Association 

Property and Common Areas thereafter, as defined therein, as well as the common exterior walls, 

stucco, façade, roofs, or other surfaces of the Dwelling Units. (DSOF at ¶ 3).  There is no known 

express or implied warranty running to the HOA after acceptance of the Declarant rights to the 

Property conveyed. That acceptance occurred after inspection and no limitation was placed on the 

conveyance by the HOA at that time. (DSOF at ¶ 4) 

In the “Quit Claim Deed” dated October 6, 2016 that was publicly recorded, only 

Defendant K Hovnanian at Gallery, LLC, (“KHov Gallery”) who had developed the project and 

was the Declarant under the CC&R’s, conveyed the common areas to the Association. (DSOF at 

¶ 5). There is no privity of contract anywhere alleged in the Complaint as to any contract the 

Association has with any of the other Defendants, or even with KHov Gallery either, or with the 

actual builder, K Hovnanian Arizona Operations, LLC (“KHov Operations”). (DSOF at ¶ 6). 

Moreover, there is no stated basis for why K Hovnanian Developments of Arizona, Inc., alleged 

to be a “member” of KHov Gallery or KHov Operations, has any possible liability to Plaintiff. 

(DSOF at ¶ 7).  

Further, Defendant K Hovnanian Companies of Arizona, LLC is simply alleged to be 

somehow “involved in the development, design, construction, and/or sale of The Gallery and the 

units in the Complaint and nothing more. (DSOF at ¶ 8). How this relates to any liability it could 

have here, other than any other innocent bystander, is unknown. The Complaint, as to the other 

entities is woefully deficient even for notice purposes, and states no claim at all, even under Rule 

12 (b) (6) Ariz. R. Civ. Proc. let alone under a summary judgment standard.1 (DSOF at ¶ 9) 

 
1 The Complaint originally stated a claim for negligence (Count One) for failure of “Defendants” 
to design and construct the common areas and elements of The Gallery in a non-negligent and 
workmanlike manner, which has since been voluntarily removed upon K Hovnanian showing it 
is not a viable cause of action in Arizona.  
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This Motion for Summary Judgment addresses the remaining breach of contract and breach 

of implied warranty claims that have no basis in law or fact. 

II. LAW AND ARGUMENT 

Plaintiff’s Breach of Contract and Breach of Implied Covenant of Good Faith and Fair 

Dealing claims fail as they are both contractually based claims, that have no contract, to be simple.   

Plaintiff is not in privity of contract with any of the Defendants, nor is it a third-party beneficiary 

even were that alleged, which it is not. Plaintiff’s Breach of Implied Warranty of Workmanship 

and Habitability similarly fails because only homeowners themselves, or subsequent purchasers 

from others without notice can bring any contractually based claims including implied warranty 

claims. There is no allegation of any warranty claim, or compliance with A.R.S. 12-1361 et seq. 

by any owner, nor is any owner a Plaintiff concerning construction defects in their units. The 

claim here is solely made by an HOA, for construction defects in common areas (DSOF at ¶ 10), 

given acceptance of the common areas after inspection in the patent condition they were in, or the 

opportunity to fully inspect, without any express or implied warranty given to the HOA. 
 

A. Plaintiff’s Breach of Contract and Breach of Implied Covenant of 
Good Faith and Fair Dealing claims must fail because there is no 
contract with Defendants. 

Plaintiff’s Count Two, Breach of Implied Covenant of Good Faith and Fair Dealing, and 

Count Four, Breach of Contract Claim, must be adjudicated in Defendants’ favor, because these 

are contract claims (DSOF at ¶ 11), and the Plaintiff is not in privity of contract with any of the 

Defendants, and has no contract with them at all. The “duty of good faith and fair dealing arises 

by virtue of that contractual relationship,” See, Rawlings v. Apodaca, 151 Ariz. 149, 726 P.2d 565 

(1986); see also, Johnson Int'l, Inc. v. City of Phoenix, 192 Ariz. 466, 967 P.2d 607 (App. 1998) 

(“[I]mplied covenants of good faith and fair dealing presume the existence of a valid contract”), 

which cannot exist here either, without such a contractual relationship. The purported “contract” 

that Plaintiff mistakenly bases its claims on can only be the Declaration of Covenants, Conditions, 

& Restrictions for Gallery. (DSOF at ¶ 12). It is well established under Arizona law that CC&Rs 

only “constitute a contract between the property owners as a whole and the individual lot owners.” 

Cypress on Sunland Homeowners Ass’n v. Orlandini, 227 Ariz. 288, ¶ 31, 57 P.3d 1168, 1177 
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(App. 2011); see also, College Book Centers, Inc. v. Carefree Foothills Homeowners' Ass'n, 225 

Ariz. 533, 241 P.3d 897 (App. 2010) (holding that “restrictive covenants are a contract between 

the subdivision's property owners as a whole and individual lot owners.”). That means these cases 

clearly demonstrate that the CC&Rs create a contract only between the HOA and its homeowners, 

and has nothing to do with the Declarant having any contractual duty to the HOA except as may 

otherwise be assumed expressly therein. There is no assumption of any such warranty duty to the 

HOA therein by the Declarant, or under established Arizona law either. 

Because it is well established that breach of contract and breach of implied covenant of 

good faith and fair dealing claims must be based on a valid contract between the parties, and the 

Plaintiff is not in privity of contract with any of the Defendants, and assumed no such obligations 

to the HOA, the Plaintiff’s breach of contract and breach of implied covenant of good faith and 

fair dealing claims must be adjudicated by summary judgment. See e.g., Thomas v. Montelucia 

Villas, LLC, 232 Ariz. 92, 302 P.3d 617 (2013) (“[t]o bring an action for the breach of the contract, 

the plaintiff has the burden of proving the existence of the contract…”); Norman v. State Farm 

Mut. Auto. Ins. Co., 201 Ariz. 196, 33 P.3d 530 (App. 2001) (“[t]here is no breach of the implied 

covenant of good faith in a contract if there is no contract.”). 

Furthermore, there is no breach of contract or breach of the duty of good faith and fair 

dealing where there is no loss of the benefit of the bargain expected by the Plaintiff. There is no 

such “bargain” here at all with the HOA, and no consideration was even alleged with respect to 

the purported conclusory “contract” all claims are based on here. There could be no loss of 

expectation of any benefit of the bargain where there is no bargain at all. Here, the Declaration, 

which is not a contract between the Plaintiff and Defendants as discussed above, contains 

absolutely no duty to the HOA that is involved here, let alone assumed or breached, and the 

Declaration is not even a “contract” insofar as the Declarant is concerned at all vis a vis the HOA 

as to any warranty assumed. Other than to issue the Quit Claim Deed, if the HOA accepts the 

common area as is, there is no other bargain involved.  We understand the principle that a breach 

of an express covenant in a contract is not a necessary prerequisite to an action for bad faith, and 

understand also that a Plaintiff may simultaneously bring an action both for breach of contract and 
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for bad faith, and need not prevail on the contract claim in order to prevail on the bad faith claim, 

but that is only provided that the Plaintiff proves a contract exists to base the bad faith claim on. 

Id. Neither a contract, and thus, a claim for breach of contract, or a bad faith claim based on one, 

exists here. The grant of the common area by the Declarant was not a contract at all, and thus not 

able to be “manipulated” or carried out in bad faith, since, again, there was nothing required of 

the Declarant at all other than the grant itself, which is not at issue here, nor was there 

consideration for any contract claim, and no representations or warranties made that could be 

carried out in bad faith. 
 

i. Plaintiff fails to even allege that Defendants K. Hovnanian Arizona 
Operations, LLC, K. Hovnanian Developments of Arizona, Inc, and 
K. Hovnanian Companies of Arizona, are in privity of the alleged 
contract. 

Furthermore, these claims must be dismissed against Defendants K. Hovnanian Arizona 

Operations, LLC, K. Hovnanian Developments of Arizona, Inc, and K. Hovnanian Companies of 

Arizona, as Plaintiff does not even allege these Defendants were in privity of any contract 

whatsoever. (DSOF at ¶ 13) Plaintiff itself clearly alleged, albeit wrongfully, that “The 

Association and defendant K. Hovnanian at Gallery, LLC entered into a contract,” with no 

mention of any other entity named in the underlying Complaint. See (DSOF at ¶ 14). 

As such, Plaintiff unnecessarily brought suit against numerous entities that could not 

possibly be responsible for these alleged contracts claims, as Plaintiff itself acknowledges these 

Defendants were not involved in the alleged contract in any way. Therefore, the claims against 

these entities must be dismissed as such for this reason alone. See e.g., Thomas v. Montelucia 

Villas, LLC, 232 Ariz. 92, 302 P.3d 617 (2013) (“to bring an action for the breach of the contract, 

the plaintiff has the burden of proving the existence of the contract…”); Norman v. State Farm 

Mut. Auto. Ins. Co., 201 Ariz. 196, 33 P.3d 530 (App. 2001) (“there is no breach of the implied 

covenant of good faith in a contract if there is no contract.”). 

. . . 

. . . 
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B. Plaintiff’s Breach of Implied Warranty of Workmanship and 

Habitability claim also fails because Arizona has never directly found 
such an implied contract. 

No Arizona case has directly dealt with this issue raised herein. While it may simply be 

presumed, there is no actual basis for such a finding in a case like this. The Implied Warranty at 

Law for construction has been established to protect innocent purchasers from fly by night 

developers, a situation not presented here. Here, we are dealing with a sophisticated group of 

owners and managers dealing in an Association who were under no compulsion to accept any of 

the common area, particularly without limitation if they chose not to accept this gift. No 

consideration was paid. No purchase of any dwelling. And, just as our Supreme Court en banc has 

affirmed that a subsequent purchaser may be deprived of the implied warranty if they have the 

ability to investigate and thus have knowledge or notice of a defect, and can thus negotiate the 

purchase based on it (See, e.g., Richards v. Powercraft, 139 Ariz. 242 (1984)) here, the 

Plaintiff could be said to have clearly done the same, and thus has no basis to claim an implied 

warranty at all either.   In Plaintiff’s Breach of Implied Warranty of Workmanship and Habitability 

Claim, Plaintiff conclusively alleges that “Defendants” impliedly warranted that “they” would 

perform their work in a “workmanlike manner.” (DSOF at ¶ 15). Who exactly “they” is, of course, 

never explained.  No such implied warranty exists as to any of the Defendants other than arguably 

the Declarant here for reasons already stated, and there is no known appellate case in Arizona 

squarely addressing the issue presented, of whether such a warranty runs as a matter of law. In the 

absence of such specific authority, as stated, there is no basis to find one.  Such a warranty has 

only been found as to homeowner claims against builder/vendors in Arizona. There is no notice 

or specific pleading as to how all Defendants somehow made any such implied promise, or why 

they would ever do so, or be found to have done so as a matter of law. Assuming, solely for the 

sake of argument, that the contractor was KHov Operations, as is alleged in ¶ 10 of the Complaint, 

it is entirely unclear what contract this entity had with the Plaintiff, if any, or how it impliedly 

warranted anything to Plaintiff, as opposed to the individual homeowners. As for any other 

Defendant, the Complaint and disclosures are entirely devoid of any basis at all to simply lump 

all these Defendants into the case, or to find a warranty existing.  
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The implied warranty of habitability and fitness has been recognized in Arizona, but only 

as to specified circumstances, as to homeowners specifically. See, Richards v. Powercraft Homes, 

Inc. supra. The “purpose of implied warranty of workmanship and habitability is to protect 

innocent purchasers and hold home builders accountable for their work.” There is no evidence 

presented here of any work by the Declarant at all, nor any agreement to perform work for the 

HOA at all. In fact, to the extent any work was performed as to the common areas, it would have 

been for the benefit of the Declarant, and not any homeowner or HOA at the time. No case has 

expressly addressed, discussed or distinguished the issue, as directly presented here in Arizona. 

Plaintiff is not alleged to be a homeowner, but rather the recipient of a grant of property by the 

Declarant, and in fact, with no warranties provided. Any construction contract for the common 

area elements of the subdivision is not shown to be for the HOA or with it. So, beyond the 

conclusory allegations in the Complaint as to implied warranties, none is known to exist. Again, 

nothing was purchased by the HOA, and certainly nothing known to be purchased from the 

Declarant. And, more importantly, such an implied warranty would not extend to the HOA, that 

was not in privity with any of the Defendants, and where the HOA did not purchase from anyone 

that was in privity with the Builder, let alone the Declarant, as is the case where an implied 

warranty at law has been found.  Rather, and significantly, any construction would have been 

expressly performed for the Declarant, KHov Gallery, and not for the HOA. The HOA could not 

make express, intended third-party beneficiary claims and has not done so, nor has it cited to 

anything establishing such a basis for a claim in the Declaration anywhere so far. 

Typically, Declarations and Declarants do not grant warranties on turnover to the HOA 

upon the pre-determined time when they exit and turn over Common Areas to an HOA, and 

nothing is claimed or cited to in the Complaint to the contrary that was intended here. That is why 

they simply “quit claim” the property with no warranties, as the Plaintiff recognizes here. The 

HOA is under no compulsion to accept, and certainly not unconditionally as here. Thus, even were 

the law of implied warranty even assumed to apply here, there is nothing alleged in the Quit Claim 

Deed which would establish any liability under the Declaration or any expectation of any standard 
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of construction for Plaintiff’s benefit. Plaintiff, frankly, had a duty to inspect the premises when 

it accepted the quit claim deed, or it could have rejected it. It did neither apparently. 

The law of implied warranty has only been extended, as said, to original homeowners and 

subsequent owners under specific conditions, as a matter of public policy, to deter shoddy 

workmanship of fly by night builders serving the public, and has not been extended beyond that 

limited sphere in Arizona to any commercial type work for this reason. See, e.g., Yanni v. Tucker 

Plumbing, Inc., 233 Ariz. 364, 312 P.3d 1130 (App. 2013) (holding “that lack of contractual 

privity precluded homeowners from asserting claims against subcontractors for breach of 

warranty of workmanship and habitability.”); Richards v. Powercraft Homes, Inc., 139 Ariz. 264, 

266–67, 678 P.2d 449, 451–52 (Ct. App. 1983), approved in part, vacated in part, on other 

grounds, 139 Ariz. 242, 678 P.2d 427 (1984). The same reasoning should apply here, where this 

is not a typical consumer transaction. Subsequent homeowners may bring claims for implied 

warranties, as stated above, with the limitation excepting those who have notice of, or reason to 

know of, alleged defects when taking title after inspection.  

Even if such an implied warranty did exist here, which we contend it does not, Plaintiff 

would be analogous to a subsequent owner with notice, since the original “owner” would be KHov 

Gallery as Declarant, and the contractor would be KHov Operations. Plaintiff claims that KHov 

Gallery DID have notice of the shoddy workmanship alleged when it took title. See e.g., Maycock 

v. Asilomar Dev., Inc., 207 Ariz. 495, 88 P.3d 565 (App. 2004) (“prior homeowner’s knowledge 

of a construction defect was imputed to subsequent owners for purposes of the statute of repose 

governing claims against builders.”). This reasoning should apply here too. Thus, it has long been 

the law of this State that a subsequent owner having the ability to fully investigate, i.e., with notice, 

does not have the benefit of claiming the implied warranty extending to an original purchaser, 

even where one exists. See, e.g., Richards v. Powercraft Homes, supra. 

III. CONCLUSION 

For the foregoing reasons, summary judgment is appropriate as there is no contract, and 

thus no breach either, of any provision of any contract shown, and there can thus also be no breach 

of any implied warranty attendant to any contract or breach of any duty of good faith and fair 
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dealing shown. Defendants request dismissal of any claims and an award of their reasonable 

attorneys’ fees and costs under A.R.S. §12-341.01(A), 12-341 for Defendants having to disprove 

the existence of any contract. 
 
RESPECTFULLY SUBMITTED this 19th day of February, 2021. 

 
WILENCHIK & BARTNESS, P.C. 
 

         /s/ Dennis I. Wilenchik      
Dennis I. Wilenchik, Esq.  
The Wilenchik & Bartness Building 
2810 North Third Street 
Phoenix, Arizona 85004 
admin@wb-law.com 
Attorneys for Defendants/Third-Party Plaintiffs 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
GALLERY COMMUNITY 
ASSOCIATION, an Arizona non-profit 
corporation,    
  Plaintiff,  
vs. 
 
K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al.  
             Defendants. 
 

Case No.  CV2020-008714 
 
Assigned to Hon. Michael Kemp 
 
 

PLAINTIFF’S RESPONSE TO 
DEFENDANTS’/THIRD-PARTY 

PLAINTIFFS’ MOTION FOR 
SUMMARUY JUDGMENT 

 
 

(Oral Argument Requested) 
K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al. 
 Third-Party Plaintiffs, 
v. 
 
ARTISTIC STAIRS, LTD., an Arizona 
limited liability company; et al. 
 
 Third-Party Defendants. 

 

 Plaintiff, Gallery Community Association (“Plaintiff” or “Association”), by and 

through undersigned counsel, objects and responds as follows to Defendants’ Motion for 

Summary Judgment (“Motion”).  The Association’s Response is supported by the 

following Memorandum of Points and Authorities, Plaintiff’s Response and Opposition to 

Defendants’ Separate Statement of Facts (“Defendants’ SOF”), and Plaintiff’s 

Controverting Statement of Facts in Opposition to Defendants’ Motion (“Assoc. SOF”). 

KHOV APP 000076

ToniB
Text Box
K Hov adv The Gallery #2259 [DIW, BJS, MAC, HJM]  03-22-21 Plt Resp to 3rd-Pty D MSJ
.
April 12, 21 LD for D/3rd-Pty P to File/Srv Reply ISO their MSJ 



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

 

 

 
- 2 - 

 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. BACKGROUND  

This case is not at issue and the parties have not engaged in any formal discovery.  

See Manship Affidavit in support of Plaintiff’s Request for Rule 56(d) Relief and 

Expedited Hearing filed contemporaneously herewith, ¶ 4.  The parties previously agreed 

to exchange initial disclosures after the case is at issue.  Id.   

The evidence obtained to date establishes, at a minimum, Defendants involvement 

in the development, design, construction and/or sale of The Gallery and units included:   
 

 K. Hovnanian at Gallery, LLC (“KHov Gallery”) owned the property, “developed 
the project,” “conveyed the common elements of the project to the Association in a 
quit claim deed dated October 6, 2016,” and “acted as the vendor by selling 
individual unit owners their units at The Gallery.”  (Assoc. SOF ¶ A).  

 K. Hovnanian Arizona Operations, LLC (“KHOV Operations”) was “the general 
contractor responsible for the construction of The Gallery.”  (Assoc. SOF ¶ B). 

 K. Hovnanian Companies of Arizona, LLC (“KHov Companies”) was involved in 
the development, design, construction, and/or sale of The Gallery and the units.  
(Assoc. SOF ¶ C). 

 K. Hovnanian Developments of Arizona, Inc. (“KHov Developments”) was a 
member of KHov Gallery and KHov Operations.  (Assoc. SOF ¶ D).  Defendants 
present no evidence that KHov Developments was not involved in the 
development, design, construction and/or sale of The Gallery and units.  

The Declaration of Covenants, Conditions, Restrictions and Easements for Gallery 

(“Declaration” or “CC&R’s”) was recorded on May 10, 2016, and identifies KHov 

Gallery as the Declarant and the “owner and developer” of the property subject to the 

Declaration.  (Assoc. SOF ¶ E).   

The Association was formed as a nonprofit corporation under A.R.S. § 10-3101, et 

seq., i.e., the Arizona Nonprofit Corporation Act, through the Articles of Incorporation of 

Gallery Community Association (“Articles”).  (Assoc. SOF ¶ F).  The Articles state that 

the Association’s “Character of Affairs” is to “manage, maintain and administer the 

Common Area and common facilities, … and to administer and enforce, the Declaration 

of Covenants, Conditions, Restrictions and Easements for Gallery ….”  (Assoc. SOF ¶ G). 

The Declaration defines “Declarant” to include not only KHov Gallery, but also 

“its successors and assigns, or any person or entity to whom all of Declarant’s rights 

reserved to the Declarant hereunder are assigned.”  (Assoc. SOF ¶ H).  The Declaration 
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also defines “Homebuilder” as “any homebuilder in the business of constructing 

residential improvements on Lots and buys Lots from Declarant.”  (Assoc. SOF ¶ I).  The 

Declarant is also an “Owner,” as that term is defined in the Declaration, “so long as 

Declarant or a Related Entity owns or has a Recorded option to purchase any Lot within 

the Property.”  (Assoc. SOF ¶ K).  Because discovery has not commenced, it is unknown 

at this time, whether KHov Gallery assigned any Declarant’s rights to another Defendant, 

whether any Defendant is a “Related Entity,” and whether any Defendant is a 

“Homebuilder” as defined in the Declaration.  Record evidence establishing disputed 

issues of material fact regarding any Defendant’s status as a Declarant, Related Entity or 

Homebuilder would require denial of the Motion, as explained in more detail below. 

The Association was formed by Declarant “for the purpose of the efficient 

preservation of the values and amenities of the Property” and was given “powers of 

administering and maintaining the Common Area [and] enforcing this Declaration.”  

(Assoc. SOF ¶ L).  The Declaration was made to establish “mutually beneficial 

covenants, conditions, restrictions, easements and obligations with respect to the proper 

development, use and maintenance of the Property” for Declarant’s “own benefit” and 

the “mutual benefits of all future Owners, or other holders of interests in any portion 

of the Property” (Assoc. SOF ¶ M). (emphasis added). The Declaration was “declared and 

agreed to be in furtherance of Declarant's general plan for, and improvement and sale of, 

the Property and is established for the purpose of enhancing and perfecting the value, 

desirability and attractiveness of the Property.” (Assoc. SOF ¶ N). The Declaration 

provides that it “shall run with all of the Property for all purposes and shall be binding 

upon and inure to the benefit of Declarant, the Association, all Owners, Members 

and their respective successors in interest.” (Assoc. SOF ¶ N). (emphasis added). 

The Declaration granted rights and duties to Declarant, KHov Gallery, and/or any 

“Related Entity,” which is defined as “any entity related to Declarant or Homebuilder.” 

(Assoc. SOF ¶ O). The Declaration further states that it “grants to or confers upon the 

Declarant or upon any affiliates of Declarant” “rights, privileges, easements, benefits, or 
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exemptions.” (Assoc. SOF ¶  P). Those rights and duties include, but are not limited to: 
 

 The right of “Declarant or a Related Entity” to “withdraw property from the 
Property without the consent of any other Owner ….”  (Assoc. SOF ¶ Q, Section 
2.3). 

 The duty to convey fee simple title to the Common Area to the Association, which 
“shall automatically be deemed accepted by the Association.” (Assoc. SOF ¶ Q, 
Section 1.8 and Section 3.5). 

 The right of “Declarant, or its successors or assigns” to have at least one (1) 
position on the Board of Directors for ten (10) years after the period of Declarant 
control ceases ….” (Assoc. SOF ¶ Q, Section 4.3.1). 

 The right to “maintain an absolute control over the Association, including 
appointment and removal of the President, the members of the Board, and the 
members of the Architectural Committee, until the Transition Date ….” (Assoc. 
SOF ¶ Q, Section 5.3).  

 The right of “Declarant, Homebuilder or any entity related to Declarant or 
Homebuilder (a ‘Related Entity’) … to use any Lot owned or leased by Declarant, 
Homebuilder or a Related Entity for purposes related to the development and 
marketing of the Property …”  (Assoc. SOF ¶ Q, Section 8.1.1). 

 The right to construct all Dwelling Units on the Property “as long as Declarant or a 
Related Entity owns or has a Recorded option to purchase one or more Lots.”  
(Assoc. SOF ¶ Q, Section 8.1.30). 

 The right to consent to or withhold consent as to any modification, amendment, or 
revocation of any provision of the “Declaration which grants to or confers upon the 
Declarant or upon any affiliates of Declarant any rights, privileges, easements, 
benefits or exemptions ….” (Assoc. SOF ¶ Q, Section 10.l8).  

The Declaration also grants rights and duties to Association, including but not limited to: 
 

 The duty to maintain “Association Property” for the benefit of all the Owners. 
(Assoc. SOF ¶ R, Section 1.8).  

 “[S]uch rights, duties and powers as set forth [in the Declaration] and in the 
Articles and Bylaws.” (Assoc. SOF ¶ R, Section 4.4). 

 “In order to insure a uniform appearance of the Property, the Association will, from 
time to time, as it may determine appropriate, paint the exterior of the Dwelling 
Units and repair, maintain and replace the exterior walls, stucco, façade, roofs or 
other surfaces.” (Assoc. SOF ¶ R, Section 8.1.7). 

 “[T]he right, in its sole and absolute discretion, as to the Common Area … or as to 
any other area placed under its jurisdiction: . . . [to r]econstruct, repair, replace or 
refinish any improvement or portion thereof upon the Common Area or any other 
area placed under its jurisdiction ….”  (Assoc. SOF ¶ R, Section 8.2.3 and 8.2.3.2).  

 These maintenance and repair obligations under the Declaration are admitted by 
Defendants.  (Assoc. SOF ¶ R). 

Finally, the Declaration grants rights and duties to Owners, which, by definition includes 

the Declarant: 
 

 “[E]ach Owner, … binds itself … to restrictions, covenants, conditions, rules and 
regulations now or hereafter imposed by this Declaration and any amendments 
thereof to the extent permitted by law.”  (Assoc. SOF ¶ S, § 10.1). 

 “If any Common Area is damaged or destroyed by an Owner … such Owner does 
hereby authorize the Association to repair such damaged area, and the Association 
shall so repair such damaged area in a good workmanlike manner in conformity 
with the original plans and specifications of the area involved …. The amount 
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necessary for such repairs shall be paid by such Owner, to the Association, ….” 
(Assoc. SOF ¶ S, § 8.2.4). 

 “If any portion of any Lot is maintained so as to: (a) present a public or private 
nuisance, (b) substantially detract from or affect the appearance or quality of any 
surrounding Lot or the Property, or (c) is used in a manner which violates this 
Declaration, or if the Owner or Resident of any Lot fails to perform its obligation 
under this Declaration … the Association or any Owner may give notice to the 
violating Owner that corrective action must be completed within fourteen (14) days 
of the receipt of such notice. If the violating Owner fails to take corrective action 
within said period of time, the Association, or the notifying Owner, may take, at 
the violating Owner's cost, appropriate corrective action to remedy such nuisance, 
detraction, violation or failure of performance including, without limitation, 
appropriate legal action. . . .”  (Assoc. SOF ¶ S, § 10.2). 

The Bylaws of Gallery Community Association (“Bylaws”) were adopted on July 

21, 2016.  (Assoc. SOF ¶ T).  According to the Bylaws, “[i]t is the desire of Declarant to 

retain control of the Association and its activities through the Board during the anticipated 

period of planning and development of the Property until Declarant has sold one hundred 

percent (100%) of the total Lots within the Property to Owners.”  (Assoc. SOF ¶ U).  

Defendants in fact retained 100% control of the Association by appointing all board 

members until December 17, 2016, when board control transitioned from the Declarant to 

the other owners.  (Assoc. SOF ¶ V).  

On October 7, 2016, prior to the transition to a homeowner elected board, 

Defendant KHov Gallery for “$10.00 and other valuable considerations,” quit-claimed 

Tracts A through F of the Final Plat of The Gallery to the Association. (Assoc. SOF ¶ W).  

Pursuant to the Declaration, and as explained above, Declarant was required to “convey 

fee simple title to the Common Area to the Association, free of all encumbrances except 

current real and personal property taxes and other easements, conditions, reservations and 

restrictions then of record.” (Assoc. SOF ¶ Q, Decl. § 3.5). Therefore, Defendants 

controlled the Association board when this conveyance occurred.   

The homeowner-elected board members are solely volunteer homeowners and have 

no experience or knowledge relating to construction or engineering.  (Assoc. SOF ¶ X).   

II. ARGUMENT SUMMARY 

Defendants failed to meet their summary judgment burden because they submit no 

evidence in support thereof, and the Court should deny the Motion outright for this reason 
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alone.1  Defendants’ Motion also blatantly misrepresents both the facts and applicable law. 

Based upon the evidence in the Association’s possession, thus far, and presented in 

this Response, the Motion should be denied.  Defendants that Defendants KHov Gallery, 

KHov Operations, and KHov Companies were involved with the development, design, 

construction and/or sale of The Gallery and the units.  With respect to Defendant KHov 

Developments, Defendants fail to present any evidence that it was not involved in the 

development, design, construction and/or sale of The Gallery and the units.  A 

homeowners association may properly assert a breach of implied warranty claim against a 

builder-vendor or builder, despite the lack of privity of contract.  See Lofts at Fillmore 

Condo. Ass’n v. Reliance Commerc. Constr., 218 Ariz. 574, 190 P.3d 73 (2008); Richards 

v. Powercraft, 139 Ariz. 242, 678 P.2d 427 (1984). 

With respect to the Association’s claims for breach of contract and breach of the 

implied covenant of good faith and fair dealing, the Association’s evidence establishes the 

existence of contracts between the Association and Defendants in the form of the 

Declaration and the Quit Claim Deed conveying the Common Area to the Association.   

III. LEGAL STANDARD 

The party moving for summary judgment bears the “burden of persuasion.” Ariz. 

R. Civ. P., Rule 56(c); Wells Fargo Bank, N.A. v. Allen, 231 Ariz. 209, 213, 292 P.3d 195, 

199 (App. 2012) (citing Nat'l Bank of Ariz. v. Thruston, 218 Ariz. 112, 115, ¶ 15, 180 P.3d 

977, 980 (App. 2008).  “The moving party’s burden is a ‘heavy’ one” and “[t]his burden 

of persuasion never shifts to the non-moving party.”  Id. (internal citations omitted).   In 

ruling on a motion for summary judgment, the question for the court is not whether the 

responding party succeeded in presenting genuine disputes of material fact, rather it is 

whether the moving party “presented sufficient undisputed admissible evidence to 

establish its entitlement to judgment.”  Id. (emphasis added). 

                                              
1 Alternatively, if the Court is inclined to consider the merits of the Motion’s merits, the Association is 
contemporaneously filing a Request for Rule 56(d) Relief seeking additional time to conduct discovery regarding 
Defendants’ corporate structure and the roles, responsibilities and respective involvement in the Project’s 
development, design, construction, and sale. 
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The party seeking summary judgment has the “burden of showing that no genuine 

issue of material fact exists.” Schwab v. Ames Constr., 207 Ariz. 56, 59-60 ¶ 15, 83 P.3d 

56 (App. 2004) (citing Chanay v. Chittenden, 115 Ariz. 32, 38, 563 P.2d 287, 293 (1977)).  

Only when the moving party makes a prima facie showing that no genuine issue of 

material fact exists does the burden shift to the party opposing summary judgment “to 

produce sufficient competent evidence to show that there is an issue.” GM Dev. Corp. v. 

Community Am. Mortgage Corp., 165 Ariz. 1, 5, 795 P.2d 827, 831 (App. 1990). 

“As a general rule, an unsworn and unproven assertion is not a fact that a trial court 

can consider in ruling on a motion for summary judgment.”  Id.  Moreover, “[a] party 

asserting a fact has the burden of proving that fact.”  Id. (citing Yeazell v. Copins, 98 Ariz. 

109, 116, 402 P.2d 541, 546 (1965); Prairie State Bank v. Internal Revenue Service, 155 

Ariz. 219, 221 n.1A, 745 P.2d 966, 968 n.1A (App. 1987).   

A motion for summary judgment must be denied unless no genuine disputes of 

material fact exist and the moving party is entitled to judgment as a matter of law. See 

Ariz. R. Civ. P. 56. In considering a motion for summary judgment, the facts and their 

reasonable inferences must be viewed in the light most favorable to the non-moving party. 

See Doe v. Roe, 191 Ariz. 313, 314, 955 P.2d 951, 962 (1998). 

IV. ANALYSIS 

A. Defendants Failed to Satisfy Their Initial Summary Judgment Burden  

Defendants’ Motion is entirely void of any facts or evidence.  Defendants’ Separate 

Statement of Facts cites only Association’s Complaint.  As explained in the legal standard 

discussion, above, Defendants cannot carry their summary judgment burden by citing only 

a complaint’s allegations.  Moreover, Before the burden shifts to Plaintiff, Defendants, as 

the moving party, must make a prima facie showing that no genuine issue of material fact 

exists.  To carry this burden, Defendants must “‘point out by specific reference to the 

relevant discovery that no evidence exist[s] to support an essential element of the claim.’” 

Hydroculture v. Coopers & Lybrand, 174 Ariz. 277, 283, 848 P.2d 856, 862 (App. 1992) 

(quoting Orme School v. Reeves, 166 Ariz. 301, 310, 802 P.2d 1000, 1009 (1990)).  If 
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Defendants fail to adequately challenge Plaintiff’s ability to present a prima facie case, 

then responding Plaintiff need not do so.  Id.  Defendants cite no admissible record 

evidence to support their Motion. The Motion should be denied outright for this reason 

alone.  Alternatively, the Motion should be denied for each of the reasons stated below.  
 

B. Defendants Cannot Carry Their Burden to Prove Association’s Breach 
of Implied Warranty of Workmanship and Habitability Claim Fails 
 
1. Well-settled Arizona law establishes that developers and builders 

like Defendants are liable for the breach of implied warranty  

Contrary to the Motion’s arguments, an implied warranty of workmanship and 

habitability arises from residential construction, including condominium construction, and 

both a builder-vendor and a builder who is not a vendor are accountable for the implied 

warranty.  Lofts at Fillmore Condo. Ass’n , 218 Ariz. at 577 ¶ 13, 190 P.3d at 736 (citing 

Moxley v. Laramie Builders, Inc., 600 P.2d 733, 735 (Wyo. 1979) (“We can see no 

difference between a builder or contractor who undertakes construction of a home and a 

builder-developer. … Those who hold themselves out as builders must be just as 

accountable for the workmanship that goes into a home … as are builder-developers.”)).  

The Gallery’s developer (seller) and builder provided implied warranties with The 

Gallery’s sale and/or construction.  Here, the following admissions in Defendants’ 

Answer and Separate Statement of Facts conclusively establish that Defendants KHov 

Gallery, KHOV Operations, and KHov Companies served as Project’s Declarant, 

developer, general contractor and/or were otherwise involved in the Project’s 

development.  See Schwartz v. Schwerin, 85 Ariz. 242, 249, 336 P.2d 144, 148 (1959) 

(“The law is well settled that an admission in an answer is binding on the party making it, 

and is conclusive as to the admitted fact. No evidence may be shown to contradict the 

admitted fact, and a finding contrary thereto is erroneous.”) (internal citations omitted).: 
 

 “Defendant K. Hovnanian at Gallery, LLC conveyed the common elements of the 
project to the Association in a quit claim deed dated October 6, 2016,” and “also 
acted as the vendor by selling individual unit owners their units at The Gallery.”  
(Assoc. SOF ¶ A).  

 “Defendant K. Hovnanian Arizona Operations, LLC was the general contractor 
responsible for the construction of The Gallery.”  (Assoc. SOF ¶ B).   

 “Defendant K. Hovnanian Companies of Arizona, LLC was involved in the 
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development, design, construction, and/or sale of The Gallery and the units.  
(Assoc. SOF ¶ C).  

 KHov Gallery “developed the project.”  (Defendants’ SOF, ¶ 5). 

Significantly, Defendants presented no evidence disputing their involvement in the 

Project’s development, construction and/or sale.2  Through their admissions or their 

failure to present any undisputed evidence on their roles at the Project, Defendants cannot 

carry their heavy summary judgment burden to prove that they did not provide implied 

warranties under the circumstances here. 

2. Privity is not required for breach of implied warranty 

Privity of contract is not required to support a breach of implied warranty of 

workmanship and habitability claim against a seller or a builder.  Richards, 139 Ariz. 242, 

678 P.2d 427; Lofts at Fillmore, 218 Ariz. 574, 190 P.3d 73.  Moreover, a homeowners 

association may assert a breach of implied warranty claim directly against the seller 

and/or builder.  See Lofts at Fillmore, 218 Ariz. 574, 190 P.3d 73.   

The Arizona Supreme Court ruled more than ten years ago that a homeowners 

association may assert a claim for breach of the implied warranty of workmanship and 

habitability against a builder, despite a lack of privity between the association or the 

homeowners and the builder.  Lofts at Fillmore, 218 Ariz. at 575, 190 P.3d at 734.   

In Lofts at Fillmore, the association, formed by the individual unit owners after 

sale of the units by the developer, sued the developer and the builder for breach of the 

implied warranty of workmanship and habitability.  Id.  at 575.3  Significantly, the 

developer hired the multifamily residential project’s builder; the builder had no 

contractual relationship with the owners or the association.  Id.  Holding that the 

association could sue the non-vendor builder directly for breach of the implied warranty, 

despite a lack of privity, the Arizona Supreme Court noted that a rule requiring privity 

                                              
2 The Association’s contemporaneously-filed Request for Rule 56(d) Relief explains, without access to Defendants’ 
initial disclosures or any other discovery, Association does not have access to highly relevant information about 
Defendants’ corporate structure and their respective involvement in the Project’s development, construction and sale, 
and needs to complete additional discovery to provide the Court with a complete record on these issues.   
3 Neither party in the case disputed that the association could properly bring an implied warranty claim against the 
developer.  Id. at 576, n.2.   
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“‘might encourage sham first sales to insulate builders from liability.’”  Id. at 577 (quoting 

Richards, 139 Ariz. at 245, 678 P.2d at 430).  Notably, here, Defendants assert the “sham 

first sales” argument that the rule eliminating the privity requirement precludes when they 

argue that Defendant KHov Gallery was the original owner, and the Association is 

analogous to a subsequent owner.  See, Motion at 9, 15-24.  Their argument fails pursuant 

to Loft at Fillmore, which Defendants inexcusably fail to cite.   

In its opinion, the Court also emphasized the evolving commercial relationships 

between entities involved in residential construction and sale: 
In today's marketplace, as this case illustrates, there has been some shift 
from the traditional builder-vendor model to arrangements under which a 
construction entity builds the homes and a sales entity markets them to the 
public. In some cases, the builder may be related to the vendor; in other 
cases, the vendor and the builder may be unrelated. But whatever the 
commercial utility of such contractual arrangements, they should not affect 
the homebuyer's ability to enforce the implied warranty against the builder. 
Innocent buyers of defectively constructed homes should not be denied 
redress on the implied warranty simply because of the form of the business 
deal chosen by the builder and vendor.   

Lofts at Fillmore, 218 Ariz. at 577, 190 P.3d at 736.  Defendants cannot be insulated from 

liability for breach of implied warranty due to lack of privity. Id. at 578 (Builder “may not 

rely upon an agreement it has with the Developer respecting allocation of eventual 

responsibility for defective construction to escape its obligations to the Association on the 

implied warranty. … For the foregoing reasons, we hold that the superior court erred in 

dismissing the Association’s implied warranty claim for lack of privity.”) 

Defendants admit their involvement in the Project’s development, design, 

construction, and/or sale, and/or failed to present any undisputed evidence establishing 

that they are not the Project’s sellers or builders.  
 

3. The public policy behind not requiring privity extends to the 
Association in this case 

Affirming an association’s breach of implied warranty claim against a 

community’s builder, the Arizona Supreme Court in Lofts at Fillmore, quoted its prior 

opinion in Richards v. Powercraft and explained that “given the policies behind the 

implied warranty -- to protect innocent buyers and hold builders responsible for their work 
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-- ‘any reasoning which would arbitrarily interpose a first buyer as an obstruction to 

someone equally deserving of recovery is incomprehensible.’”  Id. at 577 (quoting 

Richards, supra, 139 Ariz. at 245, 678 P.2d at 430). (Emphasis added).  The rule 

eliminating the privity requirement also considered that the builder-vendor is better able to 

prevent construction defects and should, therefore, bear the costs of poor workmanship.  

Richards, supra 139 Ariz. at 245; 678 P.2d at 430 (“Because the builder-vendor is in a 

better position than a subsequent owner to prevent occurrence of major problems, the 

costs of poor workmanship should be his to bear.”).  See also, Nastri v. Wood Bros. 

Homes, 142 Ariz. 439, 443, 690 P.2d 162 (App. 1984), overruled in part on other grounds, 

Flagstaff Affordable Housing Limited Partnership v. Design Alliance, Inc., 223 P.3d 664 

(Ariz. 2010) (“The warranty of habitability is a creature of public policy. … Privity of 

contract is not required. … If construction of a new house is defective, its repair costs 

should be borne by the responsible builder-vendor who created the latent defect.”) 

Pursuant to the Arizona Nonprofit Corporation Act, the Association’s Articles of 

Incorporation, the Declaration, and the Quit Claim Deed transferring common element 

ownership from Defendants to the Association, the Association holds legal interests in the 

Common Area and bears the legal responsibility for maintaining and repairing the 

Common Area and the exterior walls, stucco, façade, roofs or other surfaces of the 

Dwelling Units.  (Assoc. SOF ¶¶ F-G, R, W). The Association’s obligation for this 

maintenance and repair under the Declaration is admitted by Defendants.  (Assoc. SOF ¶ 

R). Therefore, the Association, as the entity responsible to maintain and repair the alleged 

defects at The Gallery, is “someone equally deserving of recovery” for Defendants’ 

breach of the implied warranty as expressed by the Arizona Supreme Court in Lofts at 

Fillmore.  Based upon the Arizona Supreme Court’s holding in Lofts at Fillmore, the 

Association in this case may properly bring a claim for breach of implied warranty against 

Defendants who are builder-vendors and/or builders of The Gallery.   

Moreover, that implied warranties arising from common area and unit construction 

benefit homeowner associations who may bring such claims directly against builder-
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vendors and builders is widely-accepted by other states’ appellate courts.  See Windham at 

Carmel Mountain Ranch Ass’n v. Superior Ct., 135 Cal.Rptr.2d 834 (Cal. App. 2003) 

(recognizing common element implied warranties, and stating that since “associations 

generally are required to manage, maintain and repair a project’s common areas, it would 

be illogical to deprive associations of the ability to sue to recover for damage to common 

areas they are obligated to repair”); Berish v. Bornstein, 770 N.E.2d 961, 973-74 (Mass. 

2002) Berish v. Bornstein, 2006 Mass. Super. LEXIS 330, *1, 21 Mass. L. Rep. 530 

(implied warranties arise with regard to “improper design, material, or workmanship [that] 

is responsible for a defect in a common area”); Meadowbrook Condo. Ass’n v. South 

Burlington Realty Corp., 565 A.2d 238, 240-11 (Vt. 1989) (implied warranties arise from 

construction and sale of common interest communities, relying on principles described in, 

and citing to, Carpenter v. Donohoe, 388 P.2d 399 (Colo. 1964)); Starfish Condominium 

Ass’n v. Yorkridge Service Corp., Inc., 458 A.2d 805, 811 (Md. App. 1983) (plaintiff 

association had right to sue for implied warranty in its own right); Herlihy v. Dunbar 

Builders Corp., 415 N.E.2d 1224, 1227-29 (Ill. App. 1980) (implied warranties arise from 

common element defects in condominium community); Gable v. Silver, 258 So.2d 11, 18 

(Fla. App. 1972) (recognizing common element implied warranties); Point E. Condo. 

Owners’ Ass’n v. Cedar House Assocs. Co., 663 N.E.2d 343, 356-57 (Ohio Ct. App. 1995) 

(condominium association could assert implied warranty claims against developer and 

general contractor); Riverfront Lofts Condo. Owners Ass’n v. Milwaukee/Riverfront Props. 

Ltd. P’ship, 236 F.Supp.2d 918, 928 (E.D. Wis. 2002) (conveyance of units to unit owners 

coupled with transfer of control of common areas to HOA gives rise to implied warranties).  

4. Defendants fail to address Lofts at Fillmore in their Motion 

Defendants did not merely fail to mention Lofts at Fillmore in their Motion, but 

falsely stated that, as to the breach of implied warranty of workmanship and habitability, 

“[n]o such implied warranty exists as to any of the Defendants other than arguably the 

Declarant …, and there is no known appellate case in Arizona squarely addressing the 

issue presented, of whether such a warranty runs as a matter of law,” and “such a warranty 
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has only been found as to homeowner claims against builder/vendors in Arizona.”  See 

Motion p. 7, 18-22.  Defendants’ Motion completely ignores and fails to address the 

Arizona Supreme Court’s ruling in Lofts at Fillmore, which is directly on point and holds 

that a homeowners association may bring a claim for breach of implied warranty against a 

builder with which it has no privity of contract.   
 

C. The Association May Properly Maintain Claims for Breach of Contract 
and the Implied Covenant of Good Faith and Fair Dealing  

Defendants have failed to provide any evidence to support their argument that the 

Association’s breach of contract claim fails as a matter of law. Alternatively, the Court 

should deny the Motion for the reasons stated below or should grant the Association leave 

to conduct additional discovery relevant to its breach of contract claim, as explained in its 

concurrently-filed Rule 56(d) Motion. 
 

1. The Declaration is a contract between the Association and 
Defendants 

The Declaration is a contract that granted rights to, and imposed duties and 

obligations on, the Declarant.  (Assoc. SOF ¶¶ M-Q) See, e.g., Declaration, Page 1, 

Recitals § C (“Declarant desires to establish for its own benefit . . . certain mutually 

beneficial covenants, conditions, restrictions, easements and obligations with respect to 

the proper development, use and maintenance of the Property”) (Emphasis added). 

Moreover, when the Declarant controlled the Association from June 27, 2016 through 

turnover on December 14, 2017 and was the Owner of multiple units, the Declarant was a 

party to the Declaration as an Owner.  (Assoc. SOF ¶¶ K, V).  When the Declarant 

controlled the Association, the Declarant breached its obligations under the Declaration to 

properly maintain and repair the Project’s common elements and the building exteriors in 

accordance with applicable laws and building codes.  (Assoc. SOF ¶¶ L-Q, S). 

No Arizona case has held that the CC&Rs cannot support a breach of contract 

claim against a declarant.  To the contrary, “CC&Rs must be construed as a whole and 

interpreted in view of their underlying purposes, giving effect to all provisions contained 

therein.” See Powell v. Washburn, 211 Ariz. 553, 557, 125 P.3d 373, 377 (2006).  Indeed, 
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other courts have held and affirmed that the declarant is a party to a declaration.  See e.g., 

Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC, 55 Cal.4th 

223 (2012) (citing Villa Milano Homeowners Assn. v. IL Davorge, 84 Cal.App.4th 819 

(2000), for proposition that CC&R’s are a contract between the developer and 

homeowners association); Solowicz v. Forward Geneva Nat’l, LLC, 780 N.W. 2d 111, 125 

(Wis. 2010) (“The Community Declaration is a contract or agreement between the 

Developer and those who choose to purchase property.”)  Maples v. Contorakes, No. 

BCD-CV-18-02, 2019 Me. Bus. & Consumer LEXIS 26, * 33 (2019) (“the Declaration 

and Bylaws are contracts between the Declarant and the Association, on the one hand, and 

the unit owners . . .  on the other). 

Defendants incorrectly assert that “[i]t is well established under Arizona law that 

CC&Rs only ‘constitute a contract between the property owners as a whole and the 

individual lot owners.’” Motion at 4, lines 27-28 (quoting Cypress on Sundland 

Homeowners Ass’n v. Orlandi, 227 Ariz. 288, ¶ 31, 57 P.3d 1168, 1177 (App. 2011)); see 

also, College Book Centers, Inc. v. Carefree Foothills Homeowners' Ass'n, 225 Ariz. 533, 

241 P.3d 897 (App. 2010)).  Neither cited case involved a declarant or held that a 

declaration is a contract between only property owners/an HOA and individual owners.  

Sunland Homeowners Ass’n involved a dispute over lien priority that arose after a 

homeowner failed to pay an assessment owed to the HOA. The Court noted that the 

“CC&Rs constitute a contract between property owners as a whole and individual lot 

owners . . . .” and held that “the first deed of trust on the property has priority over and is 

senior to the HOA assessment lien.” Id. at ¶¶ 31 & 38.  The case did not involve a 

declarant and did not hold that a community’s CC&Rs bind only a homeowner and an 

HOA. See generally id.  College Book Centers, Inc. involved a dispute between a 

homeowner and an HOA regarding a declaration provision’s application. Noting that the 

CC&Rs constitute a contract between the parties, id. at ¶ 11, the Court construed the 

disputed provision. The case did not involve a declarant and did not hold that a 

community’s CC& Rs bind only a homeowner and an HOA. See generally id. 
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Accordingly, Defendants’ argument that the Association’s breach of contract claim 

is not supported by a contract fails.   
 

2. The grant of the common area from Defendants to the 
Association constitutes a contract  

The Motion severely misrepresents the grant of the common area transaction, and 

Defendants’ argument that the grant of the common area was not a contract/bargain fails.  

Contrary to Defendants’ statement that there was no consideration for the grant of 

the common area, the Quit Claim Deed, which they failed to present as evidence, 

specifically states that it was supported by consideration:  
 
“FOR THE CONSIDERATION of Ten Dollars ($10.00) and other 
valuable considerations, K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company ("Grantor"), hereby quit-claims to 
GALLERY COMMUNITY ASSOCIATION, an Arizona nonprofit 
corporation ("Grantee"), all right, title and interest in the following real 
property (the "Property") situated in Maricopa County, Arizona . . . .”  

(Assoc. SOF ¶ W, Exh. C, Certified Copy Quit Claim Deed).  (emphasis added). 

Defendants further argue that the only bargain between the parties involved the 

Quit Claim Deed in exchange for the Association accepting the common areas “as is.”  

Motion at 5, 25-26.  First, this contradicts Defendants’ later argument that the Association 

could have negotiated the bargain based on an inspection. Motion at 7, 10-15.  Second, the 

Declaration provides: “Declarant covenants that it shall convey fee simple title to the 

Common Area to the Association, free of all encumbrances except current real and 

personal property taxes and other easements, conditions, reservations and restrictions then 

of record. The conveyance shall be made to the Association prior to the First 

Conveyance.” (Assoc. SOF ¶ Q, Decl. § 3.5).  The Declaration provides that when the 

Declarant conveys property to the Association, “such property shall automatically be 

deemed accepted by the Association.” (Assoc. SOF ¶ Q, Decl. § 1.8) (emphasis added).   

Therefore, the Declaration contract required that Declarant convey fee simple title 

to the Association, free of encumbrances, for the consideration the Quit Claim Deed 

describes.  The Association was required to accept the conveyance and there was no 

opportunity for inspection by the Association.  
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Moreover, the conveyance of the common area occurred upon the recording of the 

Quit Claim Deed on October 6, 2016.  (Assoc. SOF ¶ W).  However, as of that date, the 

Declarant was in control of the Association through the Board of Directors because 

transition to homeowner control did not occur until December 2017.  (Assoc. SOF ¶ V).  

Therefore, assuming, arguendo, that Defendants are correct that the Association had the 

opportunity to inspect the common area before accepting the conveyance, it is Defendants 

who should have inspected as the members of the Board of Directors of the Association 

and failed to do so.  Such conduct could give rise to a claim for breach of fiduciary duty 

by the Association against Defendants and their appointed board members.  See Raven's 

Cove Townhomes, Inc. v. Knuppe Dev. Co., 114 Cal. App. 3d 783, 800, 171 Cal. Rptr. 

334, 344 (1981) (“[T]he failure of the initial Association directors to exercise supervision 

which permits mismanagement or nonmanagement is an independent ground for the 

breach of fiduciary duty by the Developer during the initial period of the Association, 

when the Developer and its employees controlled the Association.”).  
 

3. The Association established the existence of a contract upon 
which a claim for breach of good faith and fair dealing may rest 

With respect to Plaintiff’s cause of action for breach of the implied covenant of 

good faith and fair dealing, Defendants only argument is that there can be no bad faith 

claim where there is no contract between the Association and Defendants.  As set forth in 

detail above, both the Declaration and the grant of the common area to the Association, 

constitute contracts between the Association and Defendants.  Therefore, Defendants’ 

argument fails and summary judgment should be denied. 
 

4. Defendants present no evidence that the Association did not lose 
a benefit of the bargain 

Without citation to any legal authority, Defendants argue that “there is no breach of 

contract or breach of the duty of good faith and fair dealing where there is no loss of the 

benefit of the bargain expected by the Plaintiff.” Motion at 5, 17-18. They also argue 

without presenting any evidence that “[t]here is no bargain and no consideration was 

alleged” and “[t]here is no loss of expectation.” Motion at 5, 18-21.  However, as 

KHOV APP 000091



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

 

 

 
- 17 - 

 

 

explained at length above, there was a bargain and consideration. 

Although it is difficult to determine what Defendants’ argument is relative to the 

“benefit of the bargain” as related to the Association’s breach of contract claim, perhaps 

Defendants are arguing that the Association has not suffered any damage because the loss 

of the “benefit of the bargain” is a contractual remedy.  See Arrow Leasing Corp. v. 

Cummins Ariz. Diesel, 136 Ariz. 444, 447, 666 P.2d 544, 547 (App. 1983) (“…traditional 

contract remedies are designed to redress loss of the benefit of the bargain….”); Flagstaff 

Affordable Hous. Ltd. P'ship v. Design All., Inc., 223 Ariz. 320, 327, 223 P.3d 664, 671 

(2010) (“The principal function of the economic loss doctrine, in our view, is to encourage 

private ordering of economic relationships and to uphold the expectations of the parties by 

limiting a plaintiff to contractual remedies for loss of the benefit of the bargain.”).  

Defendants fail to present any evidence that the Association has not suffered any damage. 

Alternatively, perhaps Defendants are addressing the covenant of good faith and 

fair dealing which is defined as follows:  “The essence of [the duty imposed by a covenant 

of good faith and fair dealing] is that neither party will act to impair the right of the other 

to receive the benefits which flow from their agreement or contractual relationship.” 

Rawlings v. Apodaca, 151 Ariz. 149, 153, 726 P.2d 565, 569 (1986).  A party breaches the 

implied covenant of good faith and fair dealing either by “exercising express discretion in 

a way inconsistent with a party's reasonable expectations” or by “acting in ways not 

expressly excluded by the contract’s terms but which nevertheless bear adversely on the 

party's reasonably expected benefits of the bargain.”  Bike Fashion Corp. v. Kramer, 202 

Ariz. 420, 424, 46 P.3d 431, 435 (App. 2002) (citing Wells Fargo Bank v. Ariz. Laborers, 

Teamsters & Cement Masons Local No. 395 Pension Trust Fund, 201 Ariz. 474 at P67 

(2002).  Again, Defendants fail to present any evidence that the Association received the 

benefits of the contract.  Defendants have not met their burden on summary judgment and 

the Motion should be denied. 

V. CONCLUSION 

For the reasons described above, the Motion should be denied. 
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 RESPECTFULLY SUBMITTED this 22ND day of March, 2021. 
 
   BURG | SIMPSON | ELDREDGE | HERSH | JARDINE PC 
 
   By:   /s/ Penny J. Manship     
    Craig S. Nuss, Esq. 
    Penny J. Manship, Esq. 
    8310 South Valley Highway, Suite 270 
    Englewood, CO  80112 
    pmanship@burgsimpson.com 
    Attorneys for Plaintiff Gallery Community Association 
  
 

The foregoing E-FILED via AZTurboCourt 
Electronic filing system and E-MAILED this 
22nd day of March, 2021 to: 
 
 
Dennis I. Wilenchik, Esq. 
Heather Zwick  
Barbara Stansil  
Wilenchik & Bartness, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
heatherz@wb-law.com  
barbaras@wb-law.com 
Attorneys for Defendants/ThirdParty Plaintiffs K. Hovnanian at Gallery, LLC; K. 
Hovnanian Arizona Operations, LLC; K. Hovnanian Developments of Arizona, Inc.; K. 
Hovnanian Companies of Arizona, LLC 
 
Teresa Hayashi Wales  
WELSH LAW GROUP, PLC  
11811 North Tatum Boulevard, Suite P125 Phoenix, AZ 85028 
minuteentries@welshlawgroup.com 
twales@welshlawgroup.com 
Attorneys for Chas Roberts Air Conditioning, Inc. 
 
Leonard T. Fink, Esq. 
David S. Schopick, Esq. 
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SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant, SARGON MASONRY CONSTRUCTION, LLC 
 
C. Cole Crabtree 
Amanda R. Hough 
Jaburg & Wilk, P.C. 
3200 N. Central Avenue, 20th Floor 
Phoenix, AZ 85012 
ccc@jaburgwilk.com  
aah@jaburgwilk.com  
Attorneys for Third-Party Defendant Gothic Landscaping, Inc. 
 
Michael A. Ludwig, Bar #015481 
Stephen F. Best, Bar #034976 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
sbest@jshfirm.com  
Attorneys for Third-Party Defendant LeBlanc 
Building Co., Inc. 
 
Tom Shorall Jr., #010456 
Jason J. Boblick, #026507 
Shorall McGoldrick Brinkmann 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tomshorall@smbattorneys.com  
jasonboblick@smbattorneys.com  
smb@smbattorneys.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
 
 
/s/ Jessica Harmon   
Jessica Harmon 
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LORBER, GREENFIELD & POLITO, LLP 
Louis W. Horowitz, Esq. [S.B. #020842] 
3930 E. Ray Road, Suite 260 
Phoenix, AZ 85044 
TEL: (602) 437-4177 
FAX: (602) 437-4180 
lhorowitz@lorberlaw.com 
 
WILENCHIK & BARTNESS, P.C. 
Dennis I. Wilenchik 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
 
 
Attorneys for Defendants/Third-Party Plaintiffs K. Hovnanian  
at Gallery, LLC and K. Hovnanian Arizona Operations, LLC  
 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
 

GALLERY COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation, 
 
   Plaintiff, 
 
v. 
 
K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
LLC, an Arizona limited liability company; JOHN 
DOES I-X AND JANE DOES I-X, WHITE 
CORPORATIONS I-X; BLACK 
PARTNERSHIPS I-X; AND GRAY LIMITED 
LIABILITY COMPANIES I-X,  
 
   Defendants. 
 

Case No. CV2020-008714 
 
 
 
DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT REGARDING 
EACH OF PLAINTIFF’S CAUSES OF 
ACTION 
 
 
(Oral Argument Requested) 
 
 
(Assigned to the Honorable Katherine 
Cooper) 
 

K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
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LLC, an Arizona limited liability company; 
 

  Third-Party Plaintiffs, 
 
v. 
 
CHAS ROBERTS AIR CONDITIONING, INC., 
an Arizona corporation; DESERT VISTA, INC., 
an Arizona corporation; GOTHIC 
LANDSCAPING, INC., a California corporation; 
HOME BUILDERS SITE SERVICES OF 
ARIZONA, LLC, an Arizona limited liability 
company; LEBLANC BUILDING CO., INC., an 
Arizona corporation; LIBERTY 
CONSTRUCTORS, LLC, an Arizona limited 
liability company, dba LIBERTY ARIZONA; 
RENCO LLC, an Arizona limited liability 
company, dba RENCO ROOFING; R/S SERVICE 
& SUPPLY, INC., an Arizona corporation; 
SARGON MASONRY CONSTRUCTION, LLC, 
an Arizona limited liability company; and DOES 
1-50. 
 
   Third-Party Defendants, 

 

 
 COME NOW Defendants K. Hovnanian at Gallery, LLC and K. Hovnanian Arizona 

Operations, LLC, by and through undersigned counsel, and hereby move for Summary 

Judgment pursuant to Ariz.R.Civ.P. 56 on each of Plaintiff Gallery Community Association’s 

causes of action. Plaintiff is a homeowner’s association making claims in its own name. 

Plaintiff’s causes of action each fail as a matter of law and based on the uncontested facts. The 

claims actually available to Plaintiff are not as broad as Plaintiff presumes. Plaintiff has raised 

various causes of action arising from alleged obligations to construct. It simply does not have 

valid rights to recover on the claims and bases alleged. Summary Judgment should be entered in 

favor of both remaining Defendants on all three remaining Causes of Action, reasons set forth 

more fully in the following Memorandum of Points and Authorities, incorporated herein by 

reference. Undersigned counsel has consulted with Plaintiff’s counsel regarding the motion and 

confirmed that it is opposed. 

/ / / 

 

/ / / 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 This case involves causes of action which are not available to the Plaintiff. Plaintiff is a 

homeowner’s association. It is bringing its own claims and is not pursuing claims on behalf of 

its individual members. Plaintiff is not a condominium association and does not have any power 

to do so under Arizona law. Plaintiff’s own rights and agreements govern its potential recovery. 

 Plaintiff’s causes of action must have some origin and basis in Arizona law and the 

factual record. Plaintiff’s claims partly rely on legal definitions of claims that individual 

homebuyers might bring under the judicially created Implied Warranty remedy or per the 

express terms of their sale contracts. Those claims as raised by this Plaintiff lack legal 

sufficiency when evaluated in their proper context. Other claims alleged by Plaintiff are 

inconsistent with Arizona law and would not support recovery by homebuyers or anyone. 

Plaintiff’s own rights do not support the claims it has alleged and pursued. 

 Cause of Action 1 – Negligence - This claim is not recognized in Arizona as a basis for 

damages for cost to repair of structures. Plaintiff voluntarily dismissed the claim. (See Notice of 

Voluntary Dismissal Of Negligence Cause Of Action Only, dated August 25, 2020.) Note that 

Plaintiff has requested punitive damages, but has dismissed the only non-contractual claim it 

raised. 

 Cause of Action 2 - Breach of Implied Covenant of Good Faith and Fair Dealing – This 

claim is based on alleged assurances and warranties, and not based on any identified interference 

with expected benefits of any contract.  

 Cause of Action 3 - Implied Warranty of Workmanship and Habitability – This claim is a 

judicially-created remedy which is not available to Plaintiff because it is not a homebuyer, is not 

pursuing claims of homebuyers, and is not empowered to bring any homebuyer’s claims in its 

own name. 

 Cause of Action 4- Breach of Contract (Declaration) – Plaintiff’s allegations are based on 

alleged failure to construct, not based on any actual term from the Declaration of Conditions 

KHOV APP 000097
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Covenants and Restrictions for The Gallery (the “Declaration” or “CC&Rs.”) No term of any 

agreement involving Plaintiff has been breached. 

II. RELEVANT FACTUAL BACKGROUND 

 The claims at issue involve allegations of construction defects and related damages at a 

townhome community known as The Gallery in Scottsdale, Arizona.  

 Plaintiff is the Homeowner’s Association formed to maintain common areas, collect 

assessments, and enforce terms of the Declaration of Covenants, Conditions, Restrictions, and 

Easements for Gallery. (See STATEMENT OF FACTS IN SUPPORT OF DEFENDANTS’ 

MOTION FOR SUMMARY JUDGMENT REGARDING EACH OF PLAINTIFF’S CAUSES 

OF ACTION, herein “SOF,” at ¶ 1.) Plaintiff is not a condominium association. 

 The Declarant who formed the Association is K. Hovnanian at Gallery, LLC. (SOF 2.) 

 The Declaration/CC&Rs do not include any agreement to perform construction or any 

warranty regarding the construction of improvements at the property. (SOF 3, 4.) 

 Sales agreements were entered between K. Hovnanian at Gallery, LLC and purchasers of 

homes at The Gallery. (SOF 5.) 

 Terms of the purchase agreements include limited warranties to the homebuyers. The 

warranties include specific provisions for raising claims and for arbitration of all disputes. (SOF 

6, 7.) 

 Plaintiff has had professional management including during the process of turnover of 

common areas. (SOF 8.) 

 Plaintiff accepted responsibility for all common area improvements in 2018 and 

acknowledged at that time that requested punch list repairs had been completed. (SOF 9.) 

 Plaintiff, through its counsel, gave notice of claims by correspondence purporting to be a 

Notice of Claim under A.R.S. § 12-1363. (SOF 10). Plaintiff’s counsel confirmed in related 

correspondence that its claims were not based on rights of individual homeowners. (SOF 11). 

/ / / 

 

/ / /  
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III. EACH OF PLAINTIFF’S CLAIMS FAIL  

 A. Implied Warranty of Workmanship and Habitability 

 The Implied Warranty of Workmanship and Habitability is a special right of action 

available to individual purchasers of single-family homes. The Court first recognized it in 

Columbia Western Corp. v. Vela, 122 Ariz. 28, 592 P.2d 1294 (App. 1979), and defined it 

further in Richards v. Powercraft Homes, 139 Ariz. 242, 678 P.2d 427 (1984). The claim arises 

from the agreement for purchase of a home. It is enforceable by subsequent purchasers of the 

home. Richards v. Powercraft Homes, 139 Ariz. at 245, 678 P.2d at 430. The claim gives a 

contract-based cause of action for claims of latent defect that manifested after the owner’s 

purchase, resultant damages, and proof that the defect had its origin and cause with the builder-

vendor. Id. and Dillig v. Fisher, 142 Ariz. 47, 50-51, 688 P.2d 693, 696-697 (Ariz. App. 1984).  

 Plaintiff is not a homeowner. Plaintiff is a non-profit corporation created with certain 

powers to manage common areas and to enforce the covenants, conditions, and restrictions for 

the Gallery. (SOF 1) 

 Plaintiff is not pursuing claims on behalf of individual homebuyers at the property. No 

facts have been alleged or identified to suggest that Plaintiff has a right to bring claims 

belonging to any unit owner. Plaintiff does have such a right under any statute, law, or 

assignment. Plaintiff expressly confirmed in correspondence from counsel regarding its pre-

litigation Notice of Claim under A.R.S. § 12-1361 et seq. and 33-2002 et seq. that “The Notice 

was on behalf of the Association only and for issues that are within the Association’s 

responsibility to maintain and repair under the Declaration of Covenants, Conditions, 

Restrictions and Easements for Gallery [and] The Association is not bringing claims on behalf 

of one or more individual unit owners for issues that the owners are solely responsible to 

maintain and repair.” (SOF 11). 

 Notably, the Plaintiff is not a condominium association and would not have any right to 

pursue claims on behalf of the rights of individual owners in its own name. (Compare A.R.S. § 

33-1801 et seq. with condominium statutes A.R.S. § 33-1201 et seq. and in particular A.R.S. § 

33-1242 defining powers of a condominium.)  
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 This Plaintiff does not have a right to pursue claims arising from the Implied Warranty of 

Habitability and Workmanship. This Plaintiff does not have the power or right to pursue other 

parties’ claims that may arise under the Implied Warranty of Habitability and Workmanship. 

 B. Breach of Covenant of Good Faith and Fair Dealing 

 Plaintiff’s Count Two alleges Breach of Implied Covenant of Good Faith and Fair 

Dealing. 

 Plaintiff alleges that Defendant K. Hovnanian at Gallery, LLC and Plaintiff entered into a 

contract in the form of the Declaration/CC&Rs “the contract made assurances that the work 

would be or had been done correctly.” (Complaint at ¶¶ 25-26.) Plaintiff alleges that Defendant 

K. Hovnanian at Gallery, LLC breached the contract by “not performing work in compliance 

with the terms of that contract and by building a project that does not comply with applicable 

laws and building codes.” (Id., ¶ 39.) The Cause of Action is directed against 3 of the 4 original 

named defendants but not against K. Hovnanian Arizona Operations, LLC. 

 This claim must be based upon an actual contract, and the “duty of good faith and fair 

dealing arises by virtue of that contractual relationship,” See, Rawlings v. Apodaca, 151 Ariz. 

149, 726 P.2d 565 (1986); see also, Johnson Int'l, Inc. v. City of Phoenix, 192 Ariz. 466, 967 

P.2d 607 (App. 1998) (“[I]mplied covenants of good faith and fair dealing presume the existence 

of a valid contract”). 

 Here, Plaintiff has alleged and presumed that the contract includes an obligation to 

perform ‘work’ or construct, and an obligation to warrant the work. The Declaration/CC&Rs do 

not contain terms regarding any agreement to perform ‘work.’ The Declaration/CC&Rs mainly 

concerns agreements between the individual lot owners and the Association, for the benefit of 

owners and other interest holders in the subject lots and common areas. (SOF 4.) 

 Plaintiff’s Complaint describes “assurances” and breaches of contractual terms. The 

allegations fail to describe any terms which can be located within the actual document described 

and further the allegations fail to identify claims which can support a claim for Breach of the 

Covenant of Good Faith and Fair Dealing. 
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 Few terms of the Declaration that involve any promises or agreements concerning the 

Declarant, and those do not relate to the claims at issue. Plaintiff has not cited to or identified 

any term which includes an agreement to construct for Plaintiff, perform other ‘work’ for 

Plaintiff, or to guarantee or warranty to Plaintiff the sufficiency of any construction at the Lots 

or Common Areas which make up The Gallery. 

 Plaintiff has identified in its Disclosures a number of provisions of the Declaration that 

reference the Declarant. (SOF 12.) Plaintiff has not identified any provision where the Declarant 

made promises to the Association to warrant the sufficiency of construction. Nor has Plaintiff 

identified any expected benefits which were impaired by any alleged deficiency. 

 Plaintiff’s allegation directing this claim to Defendant K. Hovnanian at Gallery, LLC 

appears to be an attempt to extend the special remedy of the Implied Warranty of Habitability 

and Workmanship to this Defendant. The allegation goes further than Arizona law provides for 

this remedy, as already discussed. 

 C. Breach of Contract 

 This claim is also directed against Defendant K. Hovnanian at Gallery, LLC and against 

two dismissed Defendants, not against Defendant K. Hovnanian Arizona Operations, LLC. 

 Plaintiff’s breach of contract claim alleges that Defendants breached terms of a contract 

“by building a contract that does not comply with applicable laws and building codes.” Plaintiff 

never entered any contract with Defendants to perform construction. 

 The claim does not identify any particular terms of any agreement between Defendant K. 

Hovnanian at Gallery, LLC and Plaintiff. The claim incorporates the previous allegations and 

presumably refers again to the same provisions of the Declaration/CC&Rs cited to in the claim 

for Breach of the Covenant of Good Faith and Fair Dealing. The Complaint does not identify 

any terms of the Declaration/CC&Rs that concern an agreement to perform construction for the 

Plaintiff or to warrant any construction or improvements to property. Plaintiff has not identified 

any actual term of the Declaration/CC&Rs which relates in any way to its claims of construction 

defects and related damages. 
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IV. FACTS DO NOT SUPPORT EXPANSION OF THE ASSOCIATION’S RIGHTS 

 The law and applicable facts do not support claims by Plaintiff for the remedies it has 

sought. Defendant expects Plaintiff to take the position that the legal claims should be extended 

to allow it to pursue claims like a homebuyer under the Powercraft warranty. Modification of 

the law is not warranted and strict enforcement of the actual law is appropriate. 

 The parties’ interactions show clearly that the interests of the Association were protected 

and preserved throughout the process. Plaintiff is a professionally managed non-profit 

association. Its management was involved throughout its existence including through the 

turnover process where Plaintiff accepted transfer of the common area property. (SOF 8, 9).  

 Each purchaser of units received a Home Builder’s Limited Warranty Agreement with an 

agreed method for requesting repairs and determining whether any condition was a defect 

covered by the warranty. (SOF 5, 6.) The agreement included an agreement to arbitrate any 

disputes under the warranty. (SOF 7.) Each owner had an agreed remedy and procedure 

including arbitration requirements. To the extent any purchaser had claims, they would be 

subject to the agreement. The individual homebuyers are not party to the case and their claims 

are not at issue. Any rights or claims belonging to them can be raised by them through 

appropriate procedures. Plaintiff cannot be permitted to raise claims belonging to the individual 

homebuyers at Gallery without any basis to do so or to somehow rewrite the contractual 

agreement between the seller and those non-party homebuyers. 

V. CONCLUSION 

 The claims alleged and pursued by Plaintiff are not supported by law. The facts as 

relevant to the parties and claims cannot support claims for the Implied Warranty of 

Workmanship and Habitability by this Plaintiff, which is not empowered to pursue this 

judicially-created remedy against either Defendant. The facts as relevant to the claims asserted 

by Plaintiff against Defendant K. Hovnanian at Gallery, LLC, do not support either breach of 

contract or breach of the Covenant of Good Faith and Fair Dealing. Plaintiff has not asserted this 

claim against Defendant K. Hovnanian Arizona Operations, LLC, and would not have any basis 

to do so.  
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Dated:  September 30, 2022  LORBER, GREENFIELD & POLITO, LLP 
 
 
      By: /s/Louis Horowitz     
       Louis W. Horowitz, Esq. 
       3930 E. Ray Road, Suite 260 
       Phoenix, AZ 85044 
       Attorneys for Defendants/Third-Party  
       Plaintiffs K. Hovnanian at Gallery, LLC and  
       K. Hovnanian Arizona Operations, LLC 
 
 
      WILENCHIK & BARTNESS, P.C. 
 
 
      By: /s/Dennis Wilenchik     
       Dennis I. Wilenchik 
       2810 North Third Street 
       Phoenix, AZ 85004 
       Attorneys for Defendants/Third-Party Plaintiffs  
       K. Hovnanian at Gallery, LLC and K.   
       Hovnanian Arizona Operations, LLC 
 
 
Original of the foregoing e-filed 
this 30th day of September, 2022 with:  
 
Clerk of the Court 
Maricopa County Superior Court 
101 W. Jefferson 
Phoenix, AZ  85003 
 
COPY of the foregoing emailed this 
30th day of September, 2022 to: 
 
Craig S. Nuss 
Penny J. Manship 
BURG SIMPSON ELDREDGE 
HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 
Englewood, CO 80112 
cnuss@burgsimpson.com 
pmanship@burgsimpson.com  
Attorneys for the Plaintiff 
 
Dennis I. Wilenchik 
WILENCHIK & BARTNESS, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
Attorneys for Defendants/Third-Party Plaintiffs  
K. Hovnanian at Gallery, LLC and K. Hovnanian Arizona  
Operations, LLC 
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Michael A. Ludwig 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
Attorneys for Third-Party Defendant  
LeBlanc Building Co., Inc. 
 
Tom Shorall Jr. 
Jason J. Boblick 
SHORALL MCGOLDRICK ZERLAUT 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tom@shorallmcgoldrick.com 
jason@shorallmcgoldrick.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
 
Rina Rai 
Marcus McGillivray 
RAI DUER, P.C. 
3033 North Central Avenue, Suite 500 
Phoenix, AZ 85012 
RRai@raiduer.com  
MMcGillivray@raiduer.com 
Attorneys for Third Party Defendants  
Renco Roofing and Desert Vista, Inc. 
 
Leonard T. Fink 
David S. Schopick 
SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant 
Sargon Masonry Construction, LLC 
 
 
By:  /s/Erikka Rico    
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RULINGS RE MOTIONS FOR SUMMARY JUDGMENT 

 

 

Pending before the Court are the following dispositive motions fully-briefed and argued: 

 

 Defendants’ Motion for Summary Judgment Regarding Each of Plaintiff’s Causes of 

Action filed September 30, 2022; 

 Defendants’ Motion for Partial Summary Judgment Regarding Claims of 

Unsupported Defects filed September 30, 2022; and 

 Third-Party Defendants Desert Vista, Inc. and Renco, LLC dba Renco Roofing’s 

Joint Motion for Summary Judgment filed September 30, 2022. 

 

The Court has reviewed the briefs and considered counsels’ oral argument.  

 

KHOV APP 000105



 

 

 

SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

 
CV 2020-008714  02/08/2023 

   

 

Docket Code 926 Form V000A Page 2  

 

 

 

KHOV MOTION FOR SUMMARY JUDGMENT  

REGARDING PLAINTIFF’S CAUSES OF ACTION 

 

Defendants K. Hovnanian at Gallery, LLC (“KHov Gallery”) and K. Hovnanian Arizona 

Operations, LLC (“KHov Arizona”) move for judgment on the remaining claims against them, 

Counts 2, 3, and 4.  

 

For the reasons stated, the Court finds that: 

 

1. Plaintiff Gallery Community Association’s (“Association”), a homeowners 

association, cannot assert the claim for breach of the implied warranty of 

workmanship and habitability. (Count 3)  

 

2. The Association cannot establish that KHov Gallery breached a contract or the 

implied covenant of good faith and fair dealing because the Declaration of Covenants, 

Conditions, Restrictions, and Easements for Gallery (“Declaration”) does not impose 

a contractual obligation on KHov Gallery to perform or warrant construction. (Counts 

2 and 4) 

 

Summary judgment is granted, and Counts 2, 3, and 4 are dismissed.  

 

Facts 

 

The following facts are undisputed: 

 

The Association is a homeowner’s association (“HOA”) and non-profit corporation 

formed under A.R.S. § 10-3010, et. seq. for The Gallery subdivision in Scottsdale. 

 

The Article of Incorporation for the Association state that the Association was formed to 

maintain the “Common Area,” collect assessments, and enforce the Declaration. It also imposes 

on the Association the duty to maintain the “Association Property” for the benefit of the unit 

owners.  These terms are defined in the Declaration. 

 

KHov Gallery developed The Gallery and sold the units. KHov Gallery is the “Declarant” 

of the Declaration.  

 

KHov Gallery conveyed fee simple title to the Common Area to the Association by quit 

claim deed dated October 6, 2016.   
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KHov Arizona was the general contractor responsible for constructing the residences. 

 

The Association filed this action on behalf of itself, not the individual homeowners 

within The Gallery.  

 

Count 3 - Breach of the Implied Warrant of Workmanship and Habitability  

 

Count 3 alleges that KHov Gallery and KHov Arizona breached an implied warranty of 

workmanship and habitability.  

 

The implied warranty of workmanship and habitability is a right of action available to 

individual purchasers of single-family homes. In Arizona, the Court of Appeals first recognized 

the implied warranty in Columbia Western Corp. v. Vela, 122 Ariz. 28 (App. 1979). The 

Supreme Court defined it further in Richards v. Powercraft Homes, 139 Ariz. 242 (1984).  

 

The implied warranty arises from the construction of a home. Lofts at Fillmore 

Condominium Assoc’n v. Reliance Commercial Construction, 218 Ariz. 574, 577 (2008) 

(“Columbia Western and Richards…make clear that an implied warranty arises from 

construction of the home…”).  It is implied into all contracts between builder-vendors and a 

home buyer. It is enforceable by the original owner per Columbia Western and by subsequent 

purchasers under Richards. A claim based on the implied warranty is a cause of action for 

damages caused by latent construction defect(s) that manifest after an owner buys a home and 

are not detectable with a reasonable pre-purchase inspection. The owner must prove that the 

builder-vendor caused the defect. Columbia Western, 122 Ariz. at 32; Richards, 139 Ariz. at 245. 

The implied warranty is enforceable against the builder even if the builder (who constructs the 

home) and the vendor (who sells the home) are separate entities.  Lofts, 218 Ariz. 574, 577 

(2008). 

 

The cases hold that the right of implied warrant belongs to the homeowner and applies to 

homes. It serves “to protect innocent purchasers and hold builders accountable for their work.” 

Richards, 139 Ariz. at 245.  Richards extended this protection to subsequent purchasers based on 

the same policy considerations underlying an original owner’s right to an implied warranty. Id.  

as a warranty of habitability, the warranty applies to structures built for living purposes. As 

stated in Zambrano v. M & RC II, LLC, 254 Ariz. 53, 59 (2022), “Under this implied warranty, 

the builder-vendor guarantees it built the home in a workmanlike manner and that it is 

habitable.” (emphasis added.) The public policy behind the implied warranty is “to protect 

buyers of newly built homes and successive owners against latent construction defects that were 

not reasonably discoverable when the home was initially sold.” Id. (internal citations omitted) 

(emphasis added).   
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In this case, the Association holds no implied warranty.  It does not own the residences. It 

owns the Common Area that KHov Gallery conveyed to it in the quit claim deed and as defined 

in the Declaration. The Common Area is exactly that -- areas such as the parking lot, pool, and 

cabana intended for “for the common use and enjoyment” of the homeowners, not the residences. 

The Declaration defines Common Area as “all areas (including the improvements thereon) 

owned, or to be owned, by the Association for the common use and enjoyment of the 

Owners and/or Residents of the Property, and any other areas that the association is 

required to maintain, either by this Declaration or the recorded subdivision plat, other 

than those areas located on the Lots.”  Decl. § 1.12  
 

The Association’s responsibility to maintain common aspects of the residences, such as 

exterior walls and roofs, cannot create an implied warranty. The Association did not purchase the 

homes; it assumed a duty to help maintain their exteriors. The homes – and the implied warranty 

– belongs to the homeowners. 

 

Finally, the Association relies on Lofts for the proposition that the Association can assert 

an implied warranty claim. In fact, the Lofts Association brought an action against the builder on 

behalf of the unit owners and was statutorily authorized to do so. Id. at 577 (issue was whether 

“suit on this warranty can be brought by residential homebuyers like those in the Association,”); 

(A.R.S. § 33-1242(A)(4). Here, the Association filed this lawsuit on behalf of the Association 

only and has no authority to bring an action for the affected homeowners. Lofts is consistent with 

Columbia Western and Richards and does not support the Association’s position. Count 3 is 

dismissed. 

 

Counts 2 and 4 -- Breach of Contract Claims 

 

Counts 2 and 4 allege Breach of the Implied Covenant of Good Faith and Fair Dealing 

and Breach of Contract, respectively, against KHov Gallery only.1 The Association claims that, 

under the Declaration, KHov Gallery owed the Association a contractual duty to perform, 

construct, and warrant “work.”  It claims KHov Gallery breached that duty and the implied 

covenant of good faith and fair dealing.  

 

To prove that KHov Gallery breached a contract, the Association must prove the terms of 

the contract, that KHov Gallery breached a term of the contract, and that the Association 

incurred damages as a result of that breach. Revised Arizona Jury Instructions (Civil) 6th – 

Contract 2; Holmes v. Graves, 83 Ariz. 174, 177 (1957). 

 

                                                 
1 Counts 2 and 4 are not alleged as to KHov Arizona. The Defendants who were named with KHov Gallery have 

been dismissed.   
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To prove breach of the duty of good faith and fair dealing. the Association must prove the 

existence of a valid contract and that KHov Gallery deprived the Association from receiving the 

benefit of the contract. Enyart v. Transamerica Ins. Co., 195 Ariz. 71, ¶ 14 (1998) (citing 

Rawlings v. Apodaca, 151 Ariz. 149, (1986); Johnson Int’l, Inc. v. City of Phoenix, 192 Ariz. 466 

(App. 1998). 

 

The Complaint does not identify the “terms” of the Declaration that KHov Gallery 

allegedly violated. Nor does the Association’s Response. In fact, there is no provision in the 

Declaration that states that KHov Gallery agreed to “build[ing] a project” that conformed to 

“applicable laws and building codes” or that KHov Gallery promised that the work would be or 

had been done correctly.” Complaint, ¶¶ 25-26, 39.  

 

Alternatively, the Association contends that KHov Gallery’s contractual obligation to 

construct and warrant work is derived from the “duties and obligations” imposed on KHov 

Gallery in the Declaration. Response, 11:7. The Association relies on Arizona cases that hold 

that a declaration (also referred to as the Covenants, Conditions, and Restrictions or CC&Rs) is a 

contract between and among lot owners and cases from other jurisdictions that also find a 

contract between owners and the declarant. See Powell v. Washburn, 211 Ariz. 553, 557 (2006) 

citing Ahwatukee Custom Estates Management Ass’n Inc. v. Turner, 196 Ariz. 631 634 (App. 

2000); Villa Milano Homeowners Assn. v. IL Davorge, 84 Cal. App. 4th 819 (2000); Solowicz v. 

Forward Geneva Nat’l, LLC, 780 N.W.2d 111, 125 (Wis. 2010). 

 

The cases cited by the Association rely on widely recognized principles of contract 

interpretation. Courts construe contract language to give effect to the intent of the parties. Courts 

look to the language to ascertain the scope and purpose of the document. meaning of the words 

as well as the surrounding circumstances. Powell, 211 Ariz. at 376 (citing Taylor v. State Farm 

Mut. Auto. Ins. Co., 175 Ariz. 148, 153 (1993) (“When interpreting a contract ... it is 

fundamental that a court attempt to ‘ascertain and give effect to the intention of the parties at the 

time the contract was made if at all possible.”)   

  

In this case, the language shows that KHov Gallery prepared the Declaration to promote 

the orderly preservation and use of The Gallery by establishing permitted uses and restrictions 

for the property and an Association to enforce the restrictions, collect assessments, and maintain 

the Common Area. (Recitals B, C, D).  The Declaration imposed minimal requirements on KHov 

Gallery.  Under the Declaration, KHov Gallery is required:  

 

 to convey fee simple title to the Common Area to the Association, § 3.5 

 to control the make-up of the Association, including the Board and Architectural 

Committee until control transferred to the Owners, and then to keep one seat on the 

Board post-transition §§ 5.3, 7.1, 4.3.1 
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 as an Owner of a unit (if any), to pay for repairs in the Common Area caused by 

Owner or Owner’s guest, § 8.2.4 

 

(Declaration, Exh. A to Defendants’ SOF). None of these duties are at issue.  This case is about 

alleged defective original construction.  

 

Further, the Declaration provisions related to construction appear as restrictive covenants 

under Section 8 regarding “Use Restrictions.” For example, Section 8.1.1 restricts development 

to single family residences that are subject to Architectural Committee approval.  Section 8.1.30 

limits an owner’s choice of contractor to KHov Gallery or its designee as long as KHov Gallery 

owns or has an option to purchase a lot.   

 

These provisions state limitations on the use of the lots; they do not impose a contractual 

obligation on KHov Gallery. The restrictions refer specifically to the property: § 8.1.1.1 -- “All 

lots shall be used [for]…single family residential use;” 8.1.30 -- “Dwelling Units on the Property 

must be constructed by Declarant or its designees.”  By contrast, where KHov Gallery is required 

to act, the Declaration states that it “shall” act: § 3.5 – “Declarant covenants that it shall convey 

fee simple title to the Common Area to the Association.” 5.3 – “Declarant shall maintain 

absolute control over the Association…until the Transition Date;” § 7.1 – Declarant shall appoint 

all of the original member of the Architectural Committee; § 8.2.4 – repairs caused by an Owner 

to the Common Area “shall be paid by such Owner.”  Had KHov Gallery intended to require it to 

perform and warrant construction for the Association, it would have stated that requirement – as 

it did for the duties listed above. 

 

Accordingly, in considering the language of the Declaration and the purpose behind it, no 

contractual duty to perform or warrant construction for the Association can be derived from this 

document.  As a result, KHov Gallery cannot be held liable for breaching a contract or the 

implied covenant of good faith within a contract. There are no disputed issues of fact, as the 

Association relies solely on the Declaration in alleging a contractual duty. Summary judgment is 

granted on Counts 2 and 4. 

 

Conclusion 

 

The ruling granting Defendants’ Motion on Plaintiff’s Causes of Action disposes of the 

Complaint and, therefore, Defendants’ Third-Party Complaint for indemnity. The Court need not 

reach Defendants’ Motion for Partial Summary Judgment Regarding Claims of Unsupported 

Defects and Third-Party Defendants Desert Vista, Inc. and Renco, LLC’s Joint Motion for 

Summary Judgment.  Had the Court reached those motions, material issues of fact would have 

precluded summary judgment as to both motions.   
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IT IS ORDERED: 

 

1. Granting Defendant’s Motion for Summary Judgment Regarding Each of Plaintiff’s 

Causes of Action, 

 

2. Denying as moot Defendant’s Motion for Partial Summary Judgment Regarding 

Claims of Unsupported Defects, and  

 

3. Denying as moot Third-Party Defendants Desert Vista, Inc. and Renco, LLC’s Joint 

Motion for Summary Judgment.  

 

IT IS FURTHER ORDERED Defendants shall submit a proposed Judgment and 

Statement of Costs by February 24, 2023. 

 

IT IS FURTHER ORDERED vacating the Final Trial Management Conference set on 

February 24, 2023 at 2:00 p.m. and the Jury Trial set to begin on March 13, 2023 at 9:00 a.m. in 

this division.  
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RULINGS RE KHOV AND RENCO/DESERT VISTA 
APPLICATIONS FOR ATTORNEYS’ FEES/COSTS 

 
 

Pending before the Court are the fully-briefed KHov Defendants’ Motion for Award of 
Attorneys’ Fees filed February 24, 2023; and Third-Party Defendants Renco, LLC DBA Renco 
Roofing (“RR”) and Desert Vista, Inc.’s (“DV”) Joint Application for Attorneys’ Fees, Costs & 
Expert Fees filed February 24, 2023.  The Court has reviewed the motions and supporting 
documentation, Responses, Replies, and Statements of Cost. 
 

KHOV APPLICATION 
 
KHov seeks $156,311.22 for attorneys’ fees pursuant to A.R.S. §§ 12-341.01 (contract 

actions) and 12-1364 (dwelling actions).   
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A.R.S. § 12-341.01 Claim 

 
A.R.S. § 12-341.01 gives the Court discretion to award attorneys’ fees to the “successful 

party” in a “contested action arising out of a contract’ to ‘mitigate the burden of the expense of 
litigation to establish a just claim or a just defense.’” Fulton Homes Corp. v. BBP Concrete, 214 
Ariz. 566, 569, ¶ 9 (App. 2007) (citing A.R.S. § 12–341.01(A), (B)).  

 
Gallery’s claims against the KHov Defendants were based on a contract, specifically, the 

Declaration of Covenants, Conditions Restrictions and Easements for Gallery (“Declaration”).  
KHov is the successful party because it prevailed on all counts. Gallery stipulated to the 
dismissal of all but three claims which the Court dismissed by summary judgment.  Ruling, 
February 8, 2023. 

 
In evaluating KHov’s Application, the Court considers the factors identified in 

Associated Indemnity. Corp. v. Warner, 143 Ariz. 567, 570 (1985).  The Court finds as follows: 
 

1. Whether the unsuccessful party’s claims or defenses had merit.  
 

No.  Gallery sued KHov entities that should not have been sued, asserted claims that had 
no legal basis (negligence), and pursued claims based non-existent contractual obligations. 
 

2. Whether litigation could have been avoided or settled.  
 

Yes, the parties participated in a pre-litigation repair and offer process pursuant to the 
Purchaser Dwelling Act; two formal mediations before Hon. Lawrence Fleischman, Ret.; and 
exchanged multiple settlement offers.  (Motion, p. 4).   

 
In addition, KHov raised the issues dispositive to Counts 2, 3, and 4 early in a Motion for 

Summary Judgment (filed February 1, 2021). These were the same issues on which the Court 
granted summary judgment two years later. (Ruling, February 8, 2023) These were legal issues 
related to the Declaration and ultimately resolved as a matter of law. Nevertheless, Gallery 
opposed the 2021 Motion claiming discovery was necessary. (Request for Rule 56(d) Relief filed 
March 22, 2021).  Had the 2021 Motion been addressed when filed, further litigation would have 
been avoided.   
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3. Whether assessing fees against the unsuccessful party would pose an unreasonable or 
undue hardship.  

 
Gallery contends that imposing fees on the Association would cause extreme hardship to 

the Association and is members. In support of this argument, Gallery provides the Declaration of 
Matthew Jones, the Association’s President. He states that the Association cannot pay because its 
$191,800 in assets is for capital improvements. 

 
The declaration is conclusory and fails to provide sufficient information to establish 

unreasonable, undue hardship to the Association or its members. Gallery’s members authorized 
the filing of this lawsuit and would have received the financial benefit of it had Gallery 
prevailed. It is not uncommon for HOA members to pay assessments for specific purposes. 
Gallery offers no information as to why a special assessment could not be imposed, perhaps over 
a period of time, to pay KHov’s (or Renco/Desert Vista’s) attorneys’ fees. There is no 
information presented as the number of households/members and, therefore, an estimated cost 
per member. As to the Association’s current assets, there is no information provided regarding 
the nature of the purported long term capital projects, the date(s) for undertaking these projects, 
or their estimated cost. Gallery does not provide any factual basis for a determination of 
unreasonable or undue hardship. 

 
4. Whether the successful party prevailed as to all relief sought.  
 
Yes. 
 
5. Whether the claims involved complex or novel legal issues.  
 
No. The dispositive legal issues had been addressed by the Arizona Supreme Court and 

Court of Appeals. See Ruling, February 8, 2023. 
 
6. Whether the claims or defenses at issue have been previously adjudicated in this 

jurisdiction.  
 
Construction defect cases are common.  There is no information as to whether the 

specific issues in this case have been previously adjudicated.  
 
7. Whether a fees award would unreasonably discourage litigants from pursuing or 

defending valid claims or defenses.  
 
No, an award of reasonable fees in this matter will not discourage litigants with 

legitimate claims or defenses.  
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Reasonableness of Fees 
 

The Court has considered the Rule 80(c) declarations and fee summaries. Requests for an 
award of fees must be supported by proof of their reasonableness.  Schweiger v. China Doll 
Rest., Inc., 138 Ariz. 183, 187 (App. 1983).  The Court determines the billing rate charged by 
counsel, relying on the rate charged by the lawyer to the client “as the best indication of what is 
reasonable under the circumstances of a particular case.”  Id. at 187.  The Court must also decide 
whether the lawyer billed a reasonable number of hours for proper tasks.  Id. at 188.  A fee 
application must describe the type of legal services provided, the date the service was provided, 
the attorney providing the service, and the time spent in providing the service. Id. The 
description of the tasks performed should include enough detail to “allow the court to determine 
whether the hours claimed are justified.” Orfaly v. Tucson Symphony Soc’y, 209 Ariz. 260, 266 ¶ 
23 (App. 2004).  

 
Regarding Gallery’s objection to KHov’s representation by two law firms, the Court does 

not find such representation to be unreasonable given the substantial exposure KHov faced with 
Gallery’s $3 million damages claim.  

 
KHov does not seek fees related to the dismissal of K. Hovnanian Companies of Arizona, 

LLC and K. Hovnanian Developments of Arizona, Inc. and all claims related to the claims 
related to civil grading, drainage, and concrete issues that resolved by settlement.  These fees for 
the dismissed parties total $2,422.  The fees related to the civil grading/drainage/concrete issues 
total $6,245.75. 

 
KHov was required to file its indemnity claims against Third- Party Defendants. These 

claims were integral to the defense of Gallery’s claims. The fees and costs related to litigating 
the indemnity claims were necessary to KHov’s overall defense against Gallery’s lawsuit.  

 
As to the time entries, the Court reviewed them and finds that they are sufficiently 

detailed to determine their reasonableness and that they are all, in fact, reasonable. The Court 
considers the nature of the tasks described, the relationship (if any) of the tasks to each other, the 
description of other work by the time-keeper, and the time entered. Gallery has not identified fee 
entries showing the time billed to be excessive, duplicative, or otherwise unreasonable. The time 
entries meet the China Doll standard. 
 
Statement of Costs 
 

KHov is entitled to its taxable costs pursuant to A.R.S. § 12-332(A)(6).  The Court has 
reviewed the Statement of Costs, seeking $23,536.06.  KHov agrees that the costs related to the 
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deposition of Liberty Constructors, LLC’s expert and representative should be removed and not 
included in the award of costs.  Those costs total $5,706.68, reducing the costs awarded to 
$20,589.06. 
 

RENCO ROOFING and DESERT VISTA’S JOINT APPLICATION 
 

RR and DV also seek fees from Gallery -- $115,209 for RR; $86,715.50 for DV.  Like 
KHov, RR and DV are entitled to recover their fees under Section §§ 12-341.01.   

 
In determining whether RR/DV are the successful parties under § 12-341.01, the Court 

finds that RR/DV are the successful parties in the contested action arising from the Declaration 
and the Master Subcontract Agreement between KHov and RR and DV.  KHov filed a Third-
Party Complaint against RR/DV seeking indemnity for Gallery’s claims against KHov caused by 
RR/DV’s alleged negligence. KHov’s derivative claims for indemnity would not have existed 
but for Gallery’s lawsuit against KHov. As a result, both KHov and RR/DV were adverse to 
Gallery. See Nationwide Res. Corp. v. Ngai, 129 Ariz. 226, 232 (App. 1981) (third-party 
defendants were in an adverse position to the counterclaim plaintiff asserting a claim for which 
the third-party defendants may be ultimately responsible). For the reasons stated above, Gallery’s 
claims against KHov lacked merit.  The dismissal of those claims made RR/DV prevailing 
parties as well as RR/DV.  A subcontractor (third-party defendant) is the prevailing party for the 
purposes of attorneys’ fees when the initial complaint against the defendant/third-party plaintiff 
is dismissed.  Fulton Homes Corp. v. BBP Concrete, 214 Ariz. 566 (App. 2007). 

 
As to factors 2, 3, 4, 5, 6, and 7 discussed above the same findings apply to RR/DV. 

 
Reasonableness of Fees 
 

The Court has reviewed the billing statements for RR/ DV’s representation. Gallery does 
not object to any individual time entries or billing rates.  Its sole objection is to the fees related to 
RR/DV’s Joint Objection and Motion to Preclude Defendant/Third-Party Plaintiff’s [KHov] 
Untimely and New Expert Reports and Opinions filed March 29, 2022. This motion concerned 
the disclosure of KHov’s supplemental expert reports regarding RR/DV’s stucco work. 

 
Gallery has the burden of showing that any fees challenged are unreasonable or improper. 

Assyia v. State Farm Mutual Auto. Ins. Co., 229 Ariz. 216, 223, ¶ 29 (App. 2012).  Objections 
must be specific.  A party opposing a fee application cannot merely complain that the lawyers 
spent “too much time,” or that “the work was not necessary.” Rudinsky v. Harris, 231 Ariz. 95, 
102 (App. 2012).  However, RR/DV fail to show specifically the amount of the fees related to 
this motion and, therefore, the objection is overruled.  
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Statement of Costs 
 

RR/DV submit a joint Statement of Costs totaling $9,051.83. There is no breakdown of 
the costs related specifically to RR and DV individually.  Therefore, the Court divides the award 
of costs to RR and DV as equally as possible. 
 

A.R.S. § 12-1364 Claims 
 

Fees are not awarded to KHov or RR/DV under § 12-1364.  To award fees under this 
statute, the Court must consider specific statutory factors.  A.R.S. § 12-1364(B) requires that, in 
determining the reasonableness of attorney fees, the Court “shall consider all of the following” 
factors, including “the  repairs, replacements or offers made by the seller, if any, before the 
purchaser filed the dwelling action pursuant to section 12-1363” and “the  purchaser’s response 
to the seller’s repairs, replacements or offers made or proposed, if any, before the purchaser filed 
the dwelling action.”  Neither application provides sufficient facts for the Court to conduct this 
analysis. 

 
CONCLUSION 

 
For the reasons stated, IT IS ORDERED: 
 
Awarding KHov and RR/DV their respective attorneys’ fees pursuant to § 12-341.01 as 

follows: 
 
KHov:  $156,311.22 less $8,667.75 for a total of $147,643.47 
 
RR:  $115,209 
 
DV:  $86,715.50 
 
IT IS FURTHER ORDERED awarding KHov and RR/DV their taxable costs pursuant 

to A.R.S. § 12-332 as follows: 
 
KHov:  $23,536.06 less $2,947 for a total of $20,589.06. 
 
RR: $4,525.91 
 
DV:   $4,525.92 
 
A Final Judgment will be entered separately. 
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HONORABLE KATHERINE COOPER C. Ladden 
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GALLERY COMMUNITY ASSOCIATION PENNY JANE MANSHIP 
  
v.  
  
K HOVNANIAN AT GALLERY L L C, et al. LOUIS W HOROWITZ 
  
  
  
 JASON J BOBLICK 

LEONARD T FINK 
SHANNON G HUFF 
MICHAEL A LUDWIG 
RINA K RAI 
AMY WILKENS 
DENNIS I WILENCHIK 
DOCKET CV TX 
JUDGE COOPER 

  
  

 
 

FINAL JUDGMENT 
 
 

On February 8, 2023, the Court granted Defendants K. Hovnanian at Gallery, LLC, and 
K. Hovnanian Arizona Operations, LLC summary judgment and dismissed the Complaint 
against them.  Accordingly, IT IS ORDERED entering Judgment in favor of Defendants K. 
Hovnanian at Gallery, LLC, and K. Hovnanian Arizona Operations, LLC, and against Plaintiff 
Gallery Community Association. 

 
The February 8, 2023 Ruling in favor of Defendants Hovnanian also resolved the Third-

Party Complaint against Third-Party Defendants Renco, LLC dba Renco Roofing and Desert 
Vista, Inc. as moot. 
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IT IS FURTHER ORDERED entering Judgment against Plaintiff Gallery Community 
Association as follows: 

 
1. Defendants K. Hovnanian at Gallery, LLC, and K. Hovnanian Arizona Operations, 

LLC, are awarded attorneys’ fees of $147,643.47 and taxable costs of $20,589.06, for 
a total of $168,232.53, plus interest at the legal rate of 9.0% accruing from the date 
that this Judgment is entered until paid pursuant to A.R.S. § 44-1201(B). 

 
2. Third-Party Defendant Renco LLC dba Renco Roofing is awarded attorneys’ fees of 

$115,209 and taxable costs of $4,525.91, for a total of $119,734.91, plus interest at 
the legal rate of 9.0% accruing from the date that this Judgment is entered until paid 
pursuant to A.R.S. § 44-1201(B). 

 
3. Third-Party Defendant Desert Vista, Inc. is awarded attorneys’ fees of $86,715.50 

and taxable costs of $4,525.92, for a total of $91,241.42, plus interest at the legal rate 
of 9.0% accruing from the date that this Judgment is entered until paid pursuant to 
A.R.S. § 44-1201(B). 

 
There are no further claims or issues pending in this matter. This Judgment fully resolves 

the Complaint and Third-Party Complaint and is entered pursuant to Rule 54(c).  
 

Dated this 26th day of April, 2023. 
 
 

/ s / KATHERINE COOPER 
        
KATHERINE COOPER 
JUDGE OF THE SUPERIOR COURT 
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BURG SIMPSON ELDREDGE 

HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 

Englewood, CO  80112 
Phone:  (303) 792-5595 
Fax:  (303) 708-0527 

Craig S. Nuss – 033839 
Penny J. Manship – 034985 

pmanship@burgsimpson.com 
 
Attorneys for the Plaintiff 

 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
GALLERY COMMUNITY 
ASSOCIATION, an Arizona non-profit 
corporation,    
  

Plaintiff, 
v. 
 
K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al.  
           Defendants. 
 
 

 
Case No.  CV2020-008714 
 
Assigned to Hon. Michael Kemp 
 

 
PLAINTIFF’S RESPONSE IN 

OPPOSITION TO DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT 
REGARDING EACH OF PLAINTIFF’S 

CAUSES OF ACTION 
 
 

(Oral Argument Requested) 
 

K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al. 
 Third-Party Plaintiffs, 
v. 
 
ARTISTIC STAIRS, LTD., an Arizona 
limited liability company; et al. 
 
 Third-Party Defendants. 
 

 

Plaintiff, Gallery Community Association (“Plaintiff” or “Association”), by and 

through undersigned counsel, objects and responds as follows to Defendants’ Motion for 
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Summary Judgment Regarding Each of Plaintiff’s Causes of Action (“Motion”). This 

response is supported by the following Memorandum of Points and Authorities and 

Plaintiff’s Response to Defendants’ Separate Statement of Facts (“Defendants’ SOF”). 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. ARGUMENT SUMMARY 

K. Hovnanian at Gallery, LLC (“KHov Gallery”) and K Hovnanian Arizona 

Operations, LLC (“KHov Arizona”) (collectively, “Defendants”) argue that the Court 

should dismiss all of the Plaintiff’s claims against them because (1) Arizona law does not 

permit a homeowners association such as the Plaintiff here to assert breach of implied 

warranty claims, Motion at 5-6; and (2) the contractual provisions Plaintiff relies on for its 

contract-based claims do not require KHov Gallery to “perform construction” or “warrant 

the work.” Motion at 6, 7. Defendants’ arguments are both legally and factually incorrect, 

and the Motion should be denied for all of the following reasons: 

First, well-settled and controlling Arizona law, which Defendants fail to cite, permits 

homeowner associations to assert breach of implied warranty claims against developers and 

builders such as Defendants for latent defects in multifamily residential developments. 

Arizona public policy articulated in both Richards v. Powercraft, 139 Ariz. 242, 678 P.2d 

427 (1984) and Lofts at Fillmore Condo. Ass’n v. Reliance Commerc. Constr., 218 Ariz. 

574, 190 P.3d 733 (2008) applies equally to homeowner associations for townhome 

developments as to homeowner associations for condominium developments and individual 

homeowners, because in all such cases the developer and builder are “in a better position 

than a subsequent owner to prevent occurrence of major problems,” thus, “the costs of poor 

workmanship should be [theirs] to bear.” Richards, 139 Ariz. at 245; 678 P.2d at 430. 

Second, with respect to the Association’s claims for breach of contract and breach 

of the implied covenant of good faith and fair dealing, KHov Gallery argues that Plaintiff’s 

breach of covenant of good faith and fair dealing and breach of contract claims must fail 

because no contract between KHov at Gallery and the Association required this Defendant 

to “perform construction” or “warrant the work.” Motion at 6, 7. However, as shown below, 
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Defendants mischaracterize Plaintiff’s contract-based claims and ignore the contractual 

obligations imposed on KHov Gallery by the Declaration. Because KHov Gallery does not 

challenge with record evidence the Association’s allegations that KHov Gallery breached 

these contractual obligations, KHov Gallery has failed to satisfy its summary judgment 

burden as to the contract-based claims. 

II. FACTUAL SUMMARY 

The undisputed allegations and record evidence show that in addition to being the 

Project’s Declarant, KHov Gallery owned and “developed the project,” “conveyed the 

common elements of the project to the Association in a quit claim deed dated October 6, 

2016,” and “acted as the vendor by selling individual unit owners their units at The Gallery.” 

Assoc. SOF ¶ A. Defendant K. Hovnanian Arizona Operations, LLC (“KHov Arizona”) 

was the Project’s general contractor. Id. at ¶ B. 

The Gallery Community Association was formed as a nonprofit corporation under 

A.R.S. § 10-3101, et seq., i.e., the Arizona Nonprofit Corporation Act, through the Articles 

of Incorporation of Gallery Community Association (“Articles”). Id. at ¶ C. The Articles 

state that the “Character of Affairs” of the Association is to “manage, maintain and 

administer the Common Area and common facilities, … and to administer and enforce, the 

Declaration of Covenants, Conditions, Restrictions and Easements for Gallery….” Id. at ¶ 

D. 

The Declaration of Covenants, Conditions, Restrictions and Easements for Gallery 

(“Declaration” or “CC&R’s”) defines “Owner” to “include Declarant so long as Declarant 

or a Related Entity owns or has a Recorded option to purchase any Lot within the Property.” 

Id. at ¶ E. The Declaration states that the Declarant formed the Association “for the purpose 

of the efficient preservation of the values and amenities of the Property” and the Declaration 

gives the Association “powers of administering and maintaining the Common Area [and] 

enforcing this Declaration.” Id. at ¶ F. 

The Declaration was made to establish “mutually beneficial covenants, conditions, 

restrictions, easements and obligations with respect to the proper development, use and 
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maintenance of the Property” for Declarant’s “own benefit” and the “mutual benefits of 

all future Owners, or other holders of interests in any portion of the Property.” Id. at ¶ 

G (emphasis added).  

The Declaration was “declared and agreed to be in furtherance of Declarant’s general 

plan for, and improvement and sale of, the Property and is established for the purpose of 

enhancing and perfecting the value, desirability and attractiveness of the Property.” Id. at ¶ 

H. The Declaration provides that it “shall run with all of the Property for all purposes and 

shall be binding upon and inure to the benefit of Declarant, the Association, all 

Owners, Members and their respective successors in interest.” Id. (emphasis added). 

The Declaration granted rights and duties to Declarant, KHov Gallery, and/or any 

“Related Entity,” which is defined as “any entity related to Declarant or Homebuilder.” Id. 

at ¶ I. The rights and duties granted to Declarant, its affiliates and Related Entities, include 

but are not limited to: 

• The duty to convey fee simple title to the Common Area to the Association, which 
“shall automatically be deemed accepted by the Association.” (“Declarant covenants 
that it shall convey fee simple title to the Common Area to the Association, free of 
all encumbrances except current real and personal property taxes and other 
easements, conditions, reservations and restrictions then of record.”). 

• The right of “Declarant, or its successors or assigns” to have at least one (1) position 
on the Board of Directors for ten (10) years after the period of Declarant control 
ceases ….”  

• The right to “maintain an absolute control over the Association, including 
appointment and removal of the President, the members of the Board, and the 
members of the Architectural Committee, until the Transition Date ….”  

• The right of “Declarant, Homebuilder or any entity related to Declarant or 
Homebuilder (a ‘Related Entity’) … to use any Lot owned or leased by Declarant, 
Homebuilder or a Related Entity for purposes related to the development and 
marketing of the Property …” 

• The right to construct all Dwelling Units on the Property “as long as Declarant or a 
Related Entity owns or has a Recorded option to purchase one or more Lots.” 

Id. at ¶ J. 

The Declaration further states: “Construction. As long as Declarant or a Related 

Entity owns or has a Recorded option to purchase one or more Lots, all Dwelling Units 

on the Property must be constructed by Declarant or its designees.…” (Emphasis added.) 

The Declaration also granted the Association certain rights and duties, including but 

not limited to: 
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• The duty to maintain “Association Property” for the benefit of all the Owners.  
• “[S]uch rights, duties and powers as set forth [in the Declaration] and in the Articles 

and Bylaws.”  
• “In order to insure a uniform appearance of the Property, the Association will, from 

time to time, as it may determine appropriate, paint the exterior of the Dwelling Units 
and repair, maintain and replace the exterior walls, stucco, facade, roofs or other 
surfaces.”  

• “the right, in its sole and absolute discretion, as to the Common Area conveyed, 
leased or transferred to it or as to any other area placed under its jurisdiction: . . . 
Reconstruct, repair, replace or refinish any improvement or portion thereof upon the 
Common Area or any other area placed under its jurisdiction ….” 

Id. at ¶ K. Defendants admit that the Declaration creates the Association’s repair and 

maintenance obligation. Id. 

A. Finally, the Declaration also grants the Owners, which by definition includes 

Declarant, rights and obligations: 

• “By acceptance of a deed or by acquiring any ownership interest in any portion of 
the Property, each Owner, its heirs, representatives, successors, transferees and 
assigns, binds itself, its heirs, representatives, successors, transferees and assigns, to 
restrictions, covenants, conditions, rules and regulations now or hereafter imposed 
by this Declaration and any amendments thereof to the extent permitted by law.” 

• “If any Common Area is damaged or destroyed by an Owner or any of its guests, 
tenants, licensees or agents, such Owner does hereby authorize the Association to 
repair such damaged area, and the Association shall so repair such damaged area 
in a good workmanlike manner in conformity with the original plans and 
specifications of the area involved, or as the area may have been modified or altered 
subsequently by the Association, in the discretion of the Association. The amount 
necessary for such repairs shall be paid by such Owner, to the Association, and 
the Association may enforce collection of such amounts in the same manner as 
provided elsewhere in this Declaration for collection and enforcement of 
Assessments.”  

• “If any portion of any Lot is maintained so as to: (a) present a public or private 
nuisance, (b) substantially detract from or affect the appearance or quality of any 
surrounding Lot or the Property, or (c) is used in a manner which violates this 
Declaration, or if the Owner or Resident of any Lot fails to perform its obligation 
under this Declaration or the Community Rules and Regulations, the Association or 
any Owner may give notice to the violating Owner that corrective action must be 
completed within fourteen (14) days of the receipt of such notice. If the violating 
Owner fails to take corrective action within said period of time, the Association, or 
the notifying Owner, may take, at the violating Owner’s cost, appropriate corrective 
action to remedy such nuisance, detraction, violation or failure of performance 
including, without limitation, appropriate legal action....”  

Id. at ¶ M (emphasis added).  

KHov Gallery retained 100% control of the Association by appointing all board 

members until the transition to homeowner control on December 17, 2016. Id. at ¶ N. 

III. LEGAL STANDARD 

A motion for summary judgment must be denied unless no genuine disputes of 
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material fact exist and the moving party is entitled to judgment as a matter of law. Ariz. R. 

Civ. P. 56. In considering a motion for summary judgment, the facts and their reasonable 

inferences must be viewed in the light most favorable to the non-moving party. See Doe v. 

Roe, 191 Ariz. 313, 314, 955 P.2d 951, 962 (1998). The party seeking summary judgment 

has the “burden of showing that no genuine issue of material fact exists.” Schwab v. Ames 

Constr., 207 Ariz. 56, 59-60 ¶ 15, 83 P.3d 56 (App. 2004) (citing Chanay v. Chittenden, 

115 Ariz. 32, 38, 563 P.2d 287, 293 (1977)). “As a general rule, an unsworn and unproven 

assertion is not a fact that a trial court can consider in ruling on a motion for summary 

judgment.” GM Dev. Corp. v. Community Am. Mortgage Corp., 165 Ariz. 1, 5, 795 P.2d 

827, 831 (App. 1990). 

IV. ARGUMENT 

A. Arizona law entitles the Association to assert its breach of implied 
warranty of workmanship and habitability claims. 

1. Well-settled Arizona law establishes that developers and builders 
like Defendants are liable for the breach of implied warranty. 

An implied warranty of workmanship and habitability arises from residential 

construction, including condominium construction, and both a builder-vendor and a builder 

who is not a vendor are accountable for the implied warranty. Lofts at Fillmore Condo. 

Ass’n , 218 Ariz. at 577 ¶ 13, 190 P.3d at 736 (citing Moxley v. Laramie Builders, Inc., 600 

P.2d 733, 735 (Wyo. 1979) (“We can see no difference between a builder or contractor who 

undertakes construction of a home and a builder-developer.… Those who hold themselves 

out as builders must be just as accountable for the workmanship that goes into a home … 

as are builder-developers.”)). Defendants have admitted that they are the Project’s 

developer (seller) and builder, respectively. Assoc. SOF ¶ A-B. 

2. Privity of contract is not required to prove breach of implied 
warranty. 

Privity of contract is not required to support a breach of implied warranty of 

workmanship and habitability claim against a seller or a builder. Richards, 139 Ariz. 242, 

678 P.2d 427; Lofts at Fillmore, 218 Ariz. 574, 190 P.3d 73. The Arizona Supreme Court 
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ruled more than ten years ago that a homeowners association may assert a claim for breach 

of the implied warranty of workmanship and habitability against a builder, despite a lack of 

privity between the association or the homeowners and the builder. Lofts at Fillmore, 218 

Ariz. at 575, 190 P.3d at 734. 

The homeowners association in Lofts at Fillmore, formed by the individual unit 

owners after sale of the units by the developer, sued the developer and the builder for breach 

of the implied warranty of workmanship and habitability. Id. at 575. There, the developer 

hired the multifamily residential project’s builder; the builder had no contractual 

relationship with the owners or the association. Id. Holding that the association could sue 

the non-vendor builder directly for breach of the implied warranty, despite a lack of privity, 

the Arizona Supreme Court noted that a rule requiring privity “‘might encourage sham first 

sales to insulate builders from liability.’” Id. at 577 (quoting Richards, 139 Ariz. at 245, 

678 P.2d at 430). 

3. Arizona’s implied warranties apply equally to protect 
“condominium” associations and the Plaintiff homeowners 
association. 

Affirming a homeowner association’s breach of implied warranty claim against a 

multifamily residential community’s builder, the Arizona Supreme Court in Lofts at 

Fillmore quoted its prior opinion in Richards v. Powercraft, and explained that “given the 

policies behind the implied warranty – to protect innocent buyers and hold builders 

responsible for their work – ‘any reasoning which would arbitrarily interpose a first buyer 

as an obstruction to someone equally deserving of recovery is incomprehensible.’” Id. at 

577 (quoting Richards v. Powercraft, 139 Ariz. at 245, 678 P.2d at 430) (emphasis added). 

Richards v. Powercraft also held that the builder-vendor is better able to prevent 

construction defects and should, therefore, as a matter of public policy, bear the costs of 

poor workmanship in multi-family construction. Richards, 139 Ariz. at 245; 678 P.2d at 

430 (“Because the builder-vendor is in a better position than a subsequent owner to 

prevent occurrence of major problems, the costs of poor workmanship should be his 

to bear.”) (emphasis added). See also Nastri v. Wood Bros. Homes, 142 Ariz. 439, 443, 690 
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P.2d 162 (App. 1984) (“The warranty of habitability is a creature of public policy.… If 

construction of a new house is defective, its repair costs should be borne by the 

responsible builder-vendor who created the latent defect.”) (emphasis added), overruled 

in part on other grounds, Flagstaff Affordable Housing Limited Partnership v. Design 

Alliance, Inc., 223 P.3d 664 (Ariz. 2010). 

Moreover, in Lofts at Fillmore, the Arizona Supreme Court discussed the evolving 

commercial relationships between entities involved in residential construction and sale, and 

held that the form of the business deals developers and builders choose cannot insulate 

them from liability: 

In today’s marketplace, as this case illustrates, there has been some shift from 
the traditional builder-vendor model to arrangements under which a 
construction entity builds the homes and a sales entity markets them to the 
public. In some cases, the builder may be related to the vendor; in other cases, 
the vendor and the builder may be unrelated. But whatever the commercial 
utility of such contractual arrangements, they should not affect the 
homebuyer’s ability to enforce the implied warranty against the builder. 
Innocent buyers of defectively constructed homes should not be denied 
redress on the implied warranty simply because of the form of the 
business deal chosen by the builder and vendor. 

Lofts at Fillmore, 218 Ariz. at 577, 190 P.3d at 736 (emphasis added).  

Other states’ appellate courts also widely hold that homeowner associations may sue 

for implied warranties arising from common area and unit construction they are responsible 

to repair and maintain. See Windham at Carmel Mountain Ranch Ass’n v. Super. Ct., 135 

Cal.Rptr.2d 834 (Cal. App. 2003) (recognizing common element implied warranties, and 

stating that since “associations generally are required to manage, maintain and repair a 

project’s common areas, it would be illogical to deprive associations of the ability to sue to 

recover for damage to common areas they are obligated to repair”); Berish v. Bornstein, 

770 N.E.2d 961, 973-74 (Mass. 2002) Berish v. Bornstein, 2006 Mass. Super. LEXIS 330, 

*1, 21 Mass. L. Rep. 530 (implied warranties arise with regard to “improper design, 

material, or workmanship [that] is responsible for a defect in a common area”); 

Meadowbrook Condo. Ass’n v. South Burlington Realty Corp., 565 A.2d 238, 240-11 (Vt. 

1989) (implied warranties arise from construction and sale of common interest 
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communities, relying on principles described in, and citing to, Carpenter v. Donohoe, 388 

P.2d 399 (Colo. 1964)); Starfish Condo. Ass’n v. Yorkridge Serv. Corp., Inc., 458 A.2d 805, 

811 (Md. App. 1983) (plaintiff association had right to sue for implied warranty in its own 

right); Herlihy v. Dunbar Builders Corp., 415 N.E.2d 1224, 1227-29 (Ill. App. 1980) 

(implied warranties arise from common element defects in condominium community); 

Gable v. Silver, 258 So.2d 11, 18 (Fla. App. 1972) (recognizing common element implied 

warranties); Point E. Condo. Owners’ Ass’n v. Cedar House Assocs. Co., 663 N.E.2d 343, 

356-57 (Ohio Ct. App. 1995) (condominium association could assert implied warranty 

claims against developer and general contractor); Riverfront Lofts Condo. Owners Ass’n v. 

Milwaukee/Riverfront Props. Ltd. P’ship, 236 F.Supp.2d 918, 928 (E.D. Wis. 2002) 

(conveyance of units to unit owners coupled with transfer of control of common areas to 

HOA gives rise to implied warranties). 

Pursuant to Arizona’s Nonprofit Corporation Act, the Association’s Articles of 

Incorporation, the Declaration, and the Quit Claim Deed transferring common element 

ownership from Defendants to the Association, the Association holds legal interests in the 

Common Area and bears the legal responsibility for maintaining and repairing the Common 

Area and the exterior walls, stucco, façade, roofs or other surfaces of the Dwelling Units. 

Assoc. SOF ¶¶ A, C-D, K-L. Defendants have admitted the Association’s obligation for this 

maintenance and repair under the Declaration. Assoc. SOF ¶ L. Therefore, the Association, 

as the entity responsible to maintain and repair the alleged defects at the Gallery, is 

“someone equally deserving of recovery” for Defendants’ breach of implied warranties 

under Lofts at Fillmore, and the Association may properly assert these claims. 

Defendants argue, without citing evidentiary support, that “[t]he parties’ interactions 

show clearly that the interests of the Association were protected and preserved throughout 

the process,” Motion at 8, but then argue that the Association, which owns the Common 

Area and bears responsibility for maintaining and repair it, has no legal remedy under 

Arizona law for latent construction defects. Defendants’ position contravenes Arizona law 

and public policy, and the Motion should be denied as to the Association’s breach of implied 
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warranty claims. 

B. KHov at Gallery LLC has failed to satisfy its summary judgment burden 
to demonstrate record evidence that it satisfied its contractual obligations 
to the Association. 

Defendants argue that Plaintiff’s breach of covenant of good faith and fair dealing 

and breach of contract claims must fail because no contract between KHov at Gallery and 

the Association required this Defendant to “perform construction” or “warrant the work.” 

Motion at 6, 7. However, as shown below, Defendants mischaracterize Plaintiff’s contract-

based claims and ignore the contractual obligations imposed on KHov Gallery by the 

Declaration, and the Motion should be denied as to these claims. 

“The essence of [the duty imposed by a covenant of good faith and fair dealing] is 

that neither party will act to impair the right of the other to receive the benefits which flow 

from their agreement or contractual relationship.” Rawlings v. Apodaca, 151 Ariz. 149, 153, 

726 P.2d 565, 569 (1986). A party breaches the implied covenant of good faith and fair 

dealing either by “exercising express discretion in a way inconsistent with a party’s 

reasonable expectations” or by “acting in ways not expressly excluded by the contract’s 

terms but which nevertheless bear adversely on the party’s reasonably expected benefits of 

the bargain.”  Bike Fashion Corp. v. Kramer, 202 Ariz. 420, 424, 46 P.3d 431, 435 (App. 

2002) (citing Wells Fargo Bank v. Ariz. Laborers, Teamsters & Cement Masons Local No. 

395 Pension Trust Fund, 201 Ariz. 474 at P67 (2002). 

A Declaration is a legally enforceable contract. No Arizona case has held that 

declarations cannot support a breach of contract claim against a declarant. To the contrary, 

“CC&Rs must be construed as a whole and interpreted in view of their underlying purposes, 

giving effect to all provisions contained therein.” Powell v. Washburn, 211 Ariz. 553, 557, 

125 P.3d 373, 377 (2006). Other states have also held that the declarant is a party to a 

declaration, which is a contract. See e.g., Pinnacle Museum Tower Assn. v. Pinnacle Market 

Development (US), LLC, 55 Cal.4th 223 (2012) (citing Villa Milano Homeowners Assn. v. 

IL Davorge, 84 Cal.App.4th 819 (2000), for proposition that CC&R’s are a contract 

between the developer and homeowners association); Solowicz v. Forward Geneva Nat’l, 

KHOV APP 000129



 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

 

 
 

- 11 - 
 

 

LLC, 780 N.W. 2d 111, 125 (Wis. 2010) (“The Community Declaration is a contract or 

agreement between the Developer and those who choose to purchase property.”); Maples v. 

Contorakes, No. BCD-CV-18-02, 2019 Me. Bus. & Consumer LEXIS 26, * 33 (2019) (“the 

Declaration and Bylaws are contracts between the Declarant and the Association, on the 

one hand, and the unit owners ... on the other). 

Here, the Declaration is a contract that by its express terms granted rights to, and 

imposed duties and obligations on, the Declarant, KHov at Gallery. Assoc. SOF ¶¶ F-J, M; 

see, e.g., Declaration, Page 1, Recitals § C (“Declarant desires to establish for its own 

benefit ... certain mutually beneficial covenants, conditions, restrictions, easements and 

obligations with respect to the proper development, use and maintenance of the Property”) 

(emphasis added). Moreover, when the Declarant controlled the Association from June 27, 

2016, through turnover on December 14, 2017, and was the Owner of multiple units, the 

Declarant was a party to the Declaration as an Owner, Assoc. SOF ¶¶ E, N, and the 

Declaration also imposes duties on Project “Owners,” including the duty to pay the 

Association to repair any Common Area the Owner or its guests damages, id. at ¶ M.  

The Motion does not challenge the Association’s allegations that when the Declarant 

controlled the Association, the Declarant breached its obligations under the Declaration to 

properly maintain and repair the Project’s common elements and the building exteriors in 

accordance with applicable laws and building codes. Instead, KHov Gallery argues that the 

Declaration’s “promises or agreements concerning the Declarant” “do not relate to the 

claims at issue” because the terms purportedly do not “include[] an agreement to perform 

work.” Motion at 7. As shown in the Factual Summary, above, and in the Association’s 

separate Statement of Facts, this is simply not the case. The Declaration did impose 

performance obligations on KHov Gallery, and KHov Gallery has not disputed the 

Association’s allegations that KHov failed to perform these obligations.  Therefore, KHov 

Gallery has failed to satisfy its summary judgment burden to prove that the Association’s 

contract-based claims fail as a matter of law, and the Motion should be denied as to these 

claims. 
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I. CONCLUSION 

For all of the above-stated reasons, the Motion should be denied in its entirety. 

Respectfully submitted this 9th day of November 2022, 

BURG | SIMPSON | ELDREDGE | HERSH | JARDINE PC 
 
    By: /s/ Penny J. Manship   
    Craig S. Nuss, Esq. 
    Penny J. Manship, Esq. 
    Grace M. Osberg, Esq. 
    8310 South Valley Highway, Suite 270 
    Englewood, CO  80112 
    (303) 792-5595 
    (303) 708-0527 (fax) 
    cnuss@burgsimpson.com 
    pmanship@burgsimpson.com 

gosberg@burgsimpson.com 

Attorneys for the Plaintiff Gallery Community Association 
 
The foregoing E-FILED via AZTurboCourt Electronic filing system and E-MAILED this 
9th day of November, 2022 to: 
 
Dennis I. Wilenchik, Esq. 
Heather Zwick  
Barbara Stansil  
Wilenchik & Bartness, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
heatherz@wb-law.com  
barbaras@wb-law.com 
Attorneys for Defendants/ThirdParty Plaintiffs K. Hovnanian at Gallery, LLC; K. 
Hovnanian Arizona Operations, LLC; K. Hovnanian Developments of Arizona, Inc.; K. 
Hovnanian Companies of Arizona, LLC 
 
Teresa Hayashi Wales  
WELSH LAW GROUP, PLC  
11811 North Tatum Boulevard, Suite P125 Phoenix, AZ 85028 
minuteentries@welshlawgroup.com 
twales@welshlawgroup.com 
Attorneys for Chas Roberts Air Conditioning, Inc. 
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Leonard T. Fink, Esq. 
David S. Schopick, Esq. 
SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant, SARGON MASONRY CONSTRUCTION, LLC 
 
C. Cole Crabtree 
Amanda R. Hough 
Jaburg & Wilk, P.C. 
3200 N. Central Avenue, 20th Floor 
Phoenix, AZ 85012 
ccc@jaburgwilk.com  
aah@jaburgwilk.com  
Attorneys for Third-Party Defendant Gothic Landscaping, Inc. 
 
Michael A. Ludwig, Bar #015481 
Stephen F. Best, Bar #034976 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
sbest@jshfirm.com  
Attorneys for Third-Party Defendant LeBlanc 
Building Co., Inc. 
 
Tom Shorall Jr., #010456 
Jason J. Boblick, #026507 
Shorall McGoldrick Brinkmann 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tomshorall@smbattorneys.com  
jasonboblick@smbattorneys.com  
smb@smbattorneys.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
 
 
/s/ Laura M. Ramirez   
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 Phoenix, Arizona 

 January 13, 2023 

(The Honorable Katherine Cooper Presiding) 

MOTION HEARING: 

THE COURT:  -- a motion's set at that time.  So given 

what we got to work with, I think that's going to give us a 

sufficient amount of time.  I've read everything.  I'm 

obviously familiar with the case already.  I know you're on -- 

practically on the eve of a trial date here.  So got to get 

these rulings out to you as quick as I can.  Obviously, I think 

you need, hopefully, that direction in terms of whether or not 

we're going to trial.  

So let's do this.  Let me start with -- I want to 

start with Desert Vista and Renco's motion for summary 

judgment.  I want to take that one up first, and then we'll do 

the Plaintiff's motion.  Okay.   

Okay.  So Counsel, I'd ask that you really -- I mean, 

the way I see this issue teed up is whether or not there is 

sufficient evidence to go to a jury on causation with respect 

to claims against Desert Vista and Renco.  I want you to focus 

on what was disclosed and what the evidence will show, not 

including the new opinions and reports that the Court excluded 

in July.  Okay.   

You make an alternative argument in your motion that 

even if those were -- those opinions and reports were 

Ban
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admissible, blah, blah, blah.  They are not.  So we are really 

focusing on whether or not there is sufficient evidence of 

causation without those reports and opinions.  So if you could 

just go that direction, that would be helpful to me.  

MS. RAI:  Okay.  And Your Honor, there's obviously 

the breach of contract claim and the breach for failure to name 

as an additional insured.  Did you want me to touch on that 

briefly?  I think that will only take a minute or two.  

THE COURT:  Yes.  

MS. RAI:  Okay.  Relative to the breach of contract 

there really is no independent breach of contract claim pled 

here by K. Hov.  This is an indemnity case.  K. Hov's response 

admits that.  This is a derivative liability case derivative of 

whatever claims and damages is established by the Plaintiff.  

It is not an independent breach of contract claim, i.e. you 

breached your -- the terms of your contract and caused direct 

damages to K. Hov, except for the failure to name K. Hov as an 

additional insured on the policies of insurance general 

liability coverage provided by K -- I'm sorry, Desert Vista and 

Renco.  

Relative to that issue, Judge, as you know, the 

contract required that my clients name K. Hov as additional 

insured on their policies of insurance.  That was, in fact, 

done.  What happens next in these cases is K. Hov then asked 

the carrier directly for a defense.  That also occurred.  
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Neither Renco or Desert Vista are privy to those conversations.  

That is a direct communication between K. Hov and the carrier.   

The carrier in this case accepted the obligation and 

has been funding on behalf of Renco and Desert Vista the 

defense of K. Hov.  Subcontractors can't really afford to pay 

for the full defense of big builders in this country.  And so 

they obtain policies of insurance on their behalf in order to 

satisfy that obligation.  So the only breach of contract claim 

viable in the case is breached for failure to name as an AI.   

Now, we wouldn't know whether or not the AI was 

accepted or not.  That's something that K. Hov would have 

known.  The fact that that the tenders were made and the 

requests for defense were made and accepted by the carrier were 

not known to Desert Vista or Renco until it did its 

investigation to file the subject motion.   

Given that K. Hov filed a claim for breach of 

contract for failure to name as an AI, we would have expected a 

disclosure that, in fact, we did meet that contractual 

obligation.  The claim would -- should have been withdrawn, and 

we should have further been provided with information that 

Renco and Desert Vista were, in fact, satisfying their 

obligation to defend K. Hov vis-a-vis the policy of insurance.  

So I think that that additional claim goes away.   

K. Hov has acknowledged the contribution claim and 

negligence claims are gone, so we can focus now on the 
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indemnity case and the causation issue that you've wanted us  

to solely focus on. 

In this case, the Court has already acknowledged the 

necessity of competent expert testimony to establish causation 

for defects in this case.  Plaintiff's obligation in this case 

is limited to identifying those defects and proving that those 

defects stem from the construction activities, which were the 

responsibility of K. Hov.  Plaintiff has provided expert 

reports to that extent.   

K. Hov's obligation then is to defend those claims, 

you know, to the extent that they can, but then to also 

identify those subcontractors that they think are responsible 

for those deficiencies.  The causation requirement is 

problematic here because, as the Court may well know from other 

construction defect cases, there are many different causes for 

a particularized defect.   

It could be a design deficiency.  It could be an 

engineering deficiency.  It could be a field change.  It could 

be the work of other subcontractors.  It could be partially the 

fault of one subcontractor and partially the fault of another 

subcontractor.  It could be, as in this case, the subcontractor 

following K. Hov's standard specifications that are different 

from the plans and specifications.  

I believe on Exhibit 1, paragraph 9 of the 

subcontract agreements essentially say that if you cover 
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another -- a subcontractor's work that's deficient, you buy 

that.  My client, for example, Desert Vista, covered the 

stucco -- covered the framing with their stucco.  Will I be at 

trial with an argument that that Desert Vista's responsible for 

framing deficiencies?  I don't know, because, as the Court was 

homing in on, none of that type of information or opinion 

testimony has been disclosed.   

Prior to the supplemental report that were precluded 

by the Court, I had a conversation with K. Hov's attorney, then 

Holly Davies.  And she had just come into the case and had 

indicated that there were problems with the extra reports that 

needed to be addressed.  By that time, as the Court well knows, 

all of the expert discovery and investigation by the 

subcontractors were completed, and therefore the subcontractors 

would be prejudiced.   

So K. Hov itself in trying to supplement those 

reports implicitly acknowledged the fact that that testimony 

was necessary.  When you ask, Judge, what is disclosed in this 

case, I'll tell you.  Plaintiff has disclosed a laundry list 

supported by expert testimony of deficiencies that they claim 

exist at the project.  They go from the ground up.  It's soil 

related.  There are framing issues.  There are stucco issues, 

window issues.  There are roofing issues and more.   

Plaintiffs have also disclosed costs of repair and 

methods of repair for each of those deficiencies.  What K. Hov 
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did is they provided a responsive report to Bert Hal 

(phonetic), and that responsive report either agreed or 

disagreed with the existence of those deficiencies.  K. Hov's 

experts also rendered opinions on the method of repairing those 

deficiencies and the -- and I think it stops there.  

What we don't have from Bert Hal and associates is 

which subcontractor might be responsible for any particular 

defect alleged by the Plaintiffs in this case.  And also, Bert 

Hal has no independent cost of repair.  So there's a damage 

element that's missing, but the issue is really related to 

causation.   

As the Court knows also, ARS 11 -- I think it was -- 

or 32-1159.01(a) has come into play, and it subsumes or trumps 

written indemnification agreements that purport to indemnify 

the indemnity for their own negligence, which is the case here.  

So under Arizona's statutory scheme, it is per public policy, 

the law that my clients could only be responsible to indemnify 

K. Hov for defects or to the extent that they were negligent. 

And so the extent of that negligence is necessary.  

Were there two sub trades that work together to create a 

deficiency, is it both a design issue and an issue with 

installation -- those things.  What K. Hov has done in their 

response is said, well, if you look over here at this report, 

and you look at this expert over here, and then you go to the 

Plaintiff and you look at their report, and then you go look at 
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the contract and you see this contract document, you look at 

the scope of work, and then you go back and you look at the 

cost of repair -- we're there, Judge.  And my claim is that's 

exactly what their experts should have done.   

They need to explain to the jury how they get there 

relative to each defect with each subcontractor, and that is 

devoid and missing from the record in this case in its 

entirety.  After the Court's preclusionary order in this case, 

the depositions had not been taken.  So K. Hov had an 

additional opportunity to take the depositions of the 

subcontractors, of the subcontractors' experts.  And nothing in 

those depositions provided any additional support that any 

particular subcontractor would be responsible.   

For example, they weren't -- they didn't get anything 

from our client that said, hey, if this ends up being a defect, 

we acknowledge that's our fault.  None of that is on the record 

even after K. Hov was aware that their expert reports were 

precluded.   

So to answer your question candidly, there is -- what 

the jury won't hear at the time of the trial based on the 

court's prior ruling is that the -- I'm going to make it up -- 

that the stucco cracking that occurs at the project for which 

Plaintiff is claiming, you know, $100,000 for resulted from the 

negligence of Desert Vista because they improperly mixed the  

stucco and they improperly cured the stucco.  Something of that 
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nature.   

They also don't have -- while the stucco cracks 

aren't the fault of Desert Vista, they're really the result of 

soil movement.  So we're blaming the soils people, the rough 

graders or the final graders, landscapers, those people for 

cracks in the stucco.   

So I'm headed into trial now without any opinion from 

any K. Hov expert or any expert, frankly, in the case as to 

whether or not those stucco cracks are my fault, or whether 

those stucco cracks are the fault of a design issue, or whether 

they're the fault of the graders, or whether they're the fault 

of K. Hov for not following soils recommendations.   

In other words, are they the result of building 

movement or are they result of faulty installation by the 

subcontractor at issue?  So the long and short of it is there 

is no such evidence and testimony.  And if the Court denies the 

subject motion for summary judgment, K. Hov -- I'm sorry --  

Renco and Desert Vista would be placed in the position to sit 

at trial and constantly trying to enforce the Court's 

preclusionary motion while simultaneously defending itself and 

funding K. Hov's defense as well.   

So it's time to sort of clean up the pleadings.  But 

as the Court well knows, because it was contained in your prior 

ruling, this expert testimony and these opinions are absolutely 

necessary to carry K. Hov's burden of proof in this case.  They 
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don't have it.  The Court's aware that they don't have it.  

They attempted to get it in.  It was precluded.  And so there's 

no just reason for my clients to be at trial when nothing will 

go to the jury in the way of why or how or even which defects 

are claimed against Renco or Desert Vista. 

THE COURT:   All right.  Thank you very much.  Okay.  

Who's going to speak for -- 

MR. WILENCHIK:  I will, Your Honor.   

THE COURT:  (Indiscernible).  Okay.  All right.  You 

know what?  I realized you're, like, involved in all three of 

these motions, so I will (indiscernible).  I can -- go ahead, 

go ahead.  We got plenty of time.   

MR. WILENCHIK:  Your Honor, to be blunt, this is kind 

of a ridiculous motion.  There is not one case anywhere that 

I've seen, not one piece of authority cited in anywhere says 

that our client as third-party plaintiff has to have an expert 

to establish a claim such as this, which is a derivative claim, 

a pass-through claim.   

So let me be clear on this.  If the plaintiff 

establishes at trial that there is a defect such as what's 

claimed here, defective installation -- which is the issue 

here, more specifically -- it is the plaintiff who has the 

burden to carry the proof of that defect.  Otherwise, okay, if 

I said I didn't (indiscernible).  

THE COURT:  Yeah.  No, no, no, you're fine.  You're 
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fine.  

MR. WILENCHIK:  The Plaintiff has to prove that.  I 

want to be clear on this.  We're not agreeing with the 

Plaintiff, as you can well imagine, that there are defects, 

obviously.  But if the Plaintiff establishes that there are 

defects, like in any of these cases, the Plaintiff has to 

establish what that defect is and what it emanates from.  Okay?  

And all we have to do as the defendant who's denying those  

allegations in a derivative type claim such as this is pass 

through that claim to people like her client and say, look, 

this falls within the scope of your work.  That's all we have 

to do, period.  There is nothing anywhere that says that we 

need an expert to do that, not one case in this country, let 

alone the state that supports her position here.  And she 

hasn't cited one.  

All we have to do is show that the Plaintiff's 

position and their expert -- and they have produced all that, 

and it's all in the papers in front of you.  Not going to spend 

all the time going through each and every one.  I'll give you 

couple examples.  But it's all there in all of our response the  

Plaintiff establishes the defect.  The Plaintiff says there's 

faulty stucco installation.  We've turned to their subcontract, 

and we have deposed them, and they have admitted that their 

work falls within their scope.  

Now, everything that she's arguing here is her 
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defenses, affirmative defenses to that.  For example, telling 

the Court that we have to prove causation is a complete red 

herring, misnomer, whatever you want to call it.  It's wrong.  

There's no case saying any of that.  That's her saying it.  We 

don't have to prove anything other than it falls within the 

scope of their work under their subcontract.  

She can stand up all day long, contrary to what she 

just told the Court, and defend this case by saying, well, you 

know what?  It isn't our problem.  It's somebody else's 

problem.  It's this.  It's that.  It's K. Hovnanian's fault.  

Whatever she wants to argue, whatever nonsense she wants to 

argue she can argue to a jury and try to shift the blame from 

her client who did that work and is responsible because it's 

defectively found and argue not our problem, not our fault.   

That's fine.  That's what trials are for.  And she 

can try to do that at trial, although she hasn't done a good 

job of it yet.  But all she's doing is raising a specter of 

nothing.  She's trying to say, well, you know, they need to 

prove causation because there's lots of different causes, Your 

Honor.  That's irrelevant.  The Plaintiff needs to prove the 

damage.  The Plaintiff needs to prove the defect, not us.  All 

we're saying is if that's true, ladies and gentlemen of the 

jury, these guys, her clients, are the ones that did it, 

period.   

Now, she can get up and say, oh, we didn't do it, and 
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it's somebody else, and the rabbit ate this and that, and all 

the rest of the stuff.  It doesn't matter.  That's her 

affirmative claims, her affirmative defenses.  There's not one 

case anywhere that supports that an expert testimony is 

required for us to derivatively pass through the claim of the 

Plaintiff and say our subcontractor under their contract did 

this.   

And she raises a statute, for example, that has 

absolutely nothing to do with this, saying that Arizona law is 

clear that you can only be indemnified -- you know, you can't 

be indemnified through your own negligence.  We don't disagree 

with that.  That's, you know, construction law 101.  We get 

that.  I don't know why she even raises it.  What does that 

have to do with anything?  That doesn't require an expert.  

That requires a contract and a scope of work.  And if the scope 

of work fits what the Plaintiff is claiming a defect -- as such 

is exactly the case is here with the stucco and the roofing -- 

then they got a problem, and they got to deal with that 

problem, not us.  And that's why we have indemnification.  

Now, let me give you this quickly as an example of 

what I'm talking about, because there's lot of different 

possibilities.  But for example, let's take the issue regarding 

allegedly defective WRB.  Desert Vista provided it, and Desert 

Vista installed it.  We've established that in the papers we've 

had.  According to Desert Vista's own representative's 
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testimony, contrary to what you just told the Court, that none 

of these depositions meant anything.  That's in K. Hov's 

statement of fact -- separate statement of facts in paragraph 

38.  Also, the contract which Stevie (phonetic) produced, which 

is K. Hov's SSOF37.   

And its expert agrees this is typically done by the 

plasterer.  And that's in Statement of Facts 41.  If the 

Plaintiff -- again, I repeat -- is correct regarding its claims 

that the WRB was improperly installed, the evidence shows that 

Desert Vista was the party that installed it.  We make a prima 

facie case.  That's all we need to do.  That's perfectly 

sufficient for our jury.  We can come back again and argue 

otherwise, whatever her defenses.  I don't care what they are 

right now.  It doesn't matter.  She can have 20 of them.  It 

doesn't matter to me as K. Hovnanian passing this claim on to 

the person who did the work.  That's all we have to show, that 

they did the work, not causation.   

And we don't have to rule out -- this is a crazy 

claim that she's making.  We don't have to rule out all 

possibilities that she raises.  You know, if she sat here and 

said it could be this, it could be that, it could be this, it 

could be that -- great, great.  Tell that to the jury, and I'm 

happy for you.   

I'm not trying to say you did anything wrong.  I'm 

saying the Plaintiff's claiming this is wrong, and now it's 
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your problem to explain it.  So you tell the jury it could be 

this, this, and the other thing.  That's what you're there for 

as a lawyer.  That's why you're at trial, to explain all of 

that to the jury and to pass off your responsibility on to 

whomever else you think.  But who is that?  Who is that?  I 

don't know who that is.  She hasn't told me or you.  All she 

says is it could be this, and it could be that, and there's 

this possibility, and that possibility, and everything else.  

That's not evidence.  If anybody's required to 

produce evidence, it's her, not me.  She hasn't done anything 

except it could be this and it could be that.  Well, great.  

Those are affirmative defenses.  If she can prove that, I'm 

happy for her, but she hasn't done anything to prove any of 

that.  It's just speculative possibilities and asking me to 

disprove all of them.  That's not our burden to do at all in a 

derivative claim, and that's all this is.  It's not my claim.  

It's the Plaintiff's claim.  

And I'm saying, great.  I don't really care.  I'm a 

builder.  And guess what?  All I do is schedule people to do 

work, subcontractors like her clients.  It's their work that's 

at issue, not ours.  She hasn't produced a case saying we 

improperly supervised anything.  And if she even did, that's a 

fact issue for the jury.  

Now, another quick example regarding the foam EPS 

board.  These are the big-ticket items.  Desert Vista's 
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representative testified that Desert Vista supplied and 

installed the EPS board -- you know, after listening to her 

telling us there's no evidence of it.  That's in our statement 

of facts at 38.  Desert Vista's expert agrees that he was 

informed by Desert Vista's principal about the actual work.  He 

was told, the expert, by Desert Vista's principal, her client, 

that Desert Vista understood what was required, including 12 

inch on center grooves in the foam and that Desert Vista 

ordered and installed that product.  That's paragraph 19 and 

paragraph 40 of our SSOF.   

Now, if Plaintiff can prove again its claim that this 

EPS board -- just as I brought up on the other example -- was 

installed improperly -- and they claim they're going to do 

that -- and it lacked these proper grooves, my client isn't 

responsible for that.  I don't need an expert to further 

bolster the Plaintiff's claim.  The evidence then clearly shows 

that it fell under Desert Vista's scope and it was the party 

that supplied that board and installed it.  Who else would be 

responsible?  But again, that's a prima facie case.   

If she wants to defend that case, go to it.  I'm 

happy for her.  But has nothing to do with me or my client and 

has nothing to do with proving causation by excluding all other 

possibilities.  That's her affirmative defense, and those are 

facts that she needs to produce and establish and argue and 

present to a jury as her factual disputes and her defenses.  
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I don't know what else I can say about this wasteful 

motion, quite frankly.  What they're trying to do is 

obviously -- hopefully to you obvious -- capitalize on your 

ruling, but your ruling doesn't affect us in reality.   

Now, let me just say this.  It would be nice, and we 

could produce experts.  Let's say your ruling didn't exist.  We 

could do that, certainly, and many people do that, to be clear, 

but we don't have to do that.  There's no case that says we're 

burdened by having to produce an expert, to pass on the 

Plaintiff's claim, to show that it's under their scope of work.  

That's all we need to do.  That's a prima facie case.   

What else could we possibly need to produce?  

Evidence to rebut possible arguments that she's going to raise 

as affirmative defenses?  No.  She can raise those.  And if 

she's successful in raising those and I can't rebut them, then 

more power to her.  But it's not a part of my affirmative case 

to exclude all possibilities of somebody else maybe, maybe 

speculatively and conjecturally at fault.  That's it.  It's 

really that simple.  It's a fact issue for the jury, and it's a 

waste of a motion, frankly, and has no merit whatsoever.   

THE COURT:  All right.  Thank you.   

Counsel, back to you.  

MS. RAI:  Yes, Your Honor.  So as far as authority 

goes, 12-2602 statute requires before you file a claim against 

a contractor, that you have an affidavit that -- from an 
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engineer or an architect that says that you have proper bases 

to pursue that claim against that contractor.  That's not 

limited to the Plaintiff -- 

THE COURT:  Wasn't that for direct claims?  I'm sorry 

to interrupt you, Counsel.  This is always the problem with 

virtual.  I wind up talking -- 

MS. RAI:  Oh, that's -- 

THE COURT:  -- over people, so I apologize.  

MS. RAI:  That's okay.  

THE COURT:  Isn't that applicable in direct claim 

situation? 

MS. RAI:  No, it is not.  It's applicable in any 

situation where one party is suing a contractor for deficient 

work and requesting damages thereby.  In addition to that, 

Judge, 32-1159.01, the new statutory scheme, was -- it came to 

be to cure the issue that a developer can't simply say, oh, 

it's stucco.  You did the stucco.  It's your fault.  Oh, you 

know, because our indemnity agreements in the past and the one 

that's at issue in the contract here essentially says all we 

have to do is prove that this defect relates to your work or 

rises out of your work, not that you necessarily caused the 

defective condition to exist.   

And that's the way we had been litigating these cases 

for years in this town and in other jurisdictions is the 

developers were saying, like Dennis is now, all that I have to 
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do is show that this rises out of or relates to your work 

because that's what my contract says.  The statute comes in 

32-1159.01 and says, no, that is patently unfair, and we are 

going to require that if you're going to ask a subcontractor to 

repay you for damages that you may owe a plaintiff or owner in 

a case, that you demonstrate the extent of their negligence.  

That's causation.  That's fault.  That's the law in Arizona.  

Woodward v. Chirco is a longstanding Arizona case 

that requires expert testimony in order to support a claim, a 

deficient work of the subcontractor.  In this case, for 

example, Judge, the windows.  There's a claim that the windows 

were not installed per the plans and specifications in the case 

or the flashing around the windows, which arguably relates to 

or arises out of my client's work.  

But in this case, K. Hov has standard specifications 

they put out as well that tells contractors how to do the work 

and says it trumps the plans.  We performed our work pursuant 

to the standard specifications.  So again, doesn't K. Hov have 

an obligation to say you were obligated to follow the plans, or 

you're still responsible for some reason?   

The other issues -- for example, there's issues with 

slope, slope issues at parapet walls.  Slope can be created in 

framing.  Slope can be created by the stucco itself.  Slope can 

be created by the work of the roofer.  On the roofs, the slope 

can also be created by the framer.  So if there's a lack of 
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slope, that's all that Plaintiff has to establish is there -- 

these don't slope -- the roofs don't slop to the drains, and 

that's a construction deficiency.  

It is then K. Hov's obligation to say we agree or 

disagree with that contention, but in the event we agree or in 

the event a jury agrees, the party that was responsible for 

creating that slope was the framer.  And so we want to be 

indemnified for that issue from the framer.  Conversely, they 

may say that slope was supposed to be established by the 

roofing contractor in the foam that it applied.  And so if 

there's a problem with that, then we want to go after the 

roofer for that.  There may be a both you guys did it wrong.  

There might be a defense that I say, well, wait a minute.  I 

followed the plans and specifications, so I don't think I'm at 

fault.  I think the plans were deficient.  

And so it is absolutely required that K. Hov have a 

burden of proof.  If there's a statute that says I only have to 

indemnify you to the extent of my negligence, then you have to 

come forward with evidence demonstrating what the extent of my 

negligence is and why.  There's 30, 40 subcontractors involved 

in the production of these types of projects, and so it is the 

party who's seeking to be indemnified's obligation to identify 

which of those deficiencies they are seeking indemnity from 

from a particular subcontractor.  

Again, as I sit here today, I don't know if I am 
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going to be attempted to be held responsible for framing 

deficiencies because I covered it up with my work and because I 

have a contract that says I buy that if I do.  And someone has 

to tell me, did I cover it up and why.  So this idea -- I mean, 

I've been doing this for 27 years and most of it in Arizona, 

and I can't think of a single case where a developer has taken 

the position that they don't have a burden of proof to 

establish fault on the part of a subcontractor.  That's even 

before the new statute came out.  

So the idea that K. Hov did not need expert testimony 

to even identify which defects they're claiming against my 

client is astounding to me, astounding to me.  The fact that 

the dry wall -- the stucco was cracked, then they say they 

installed the stucco.  I've met my burden.  But we all know 

that in case after case after case after case after case -- I 

mean, every Pulte (phonetic) case in town the claim is that the 

stucco's cracking because the building is moving because of 

soils issues, because of framing issues, those types of things.  

None of that's on the record.  If it was, it would've been put 

in front of you in response to these motions.   

And so to go to trial and to have K. Hov say all we 

have to do is show they did the work, that's enough to 

establish causation for the deficiency and causation for the 

defect is, I think, a little too rich.  There's been testimony 

in this case that K. Hov (indiscernible) a lot of field 
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changes.  Don't do it this way.  Do it that way.  Well, if I 

know that they're blaming me for a deficiency, then I would've 

had the opportunity with my experts to investigate whether that 

was the result of a field change.  So it's not my fault.  It's 

K. Hov's fault.  We wouldn't -- 

THE COURT:  Okay, okay.  

MS. RAI:  -- have that opportunity if the Court 

acknowledged that.  

THE COURT:  All right.  I think I do -- I think I 

understand your position on it.  Let's do this.  Let me move -- 

I want to move on to the Plaintiff's motions, and then we'll 

see what we have left on time.  We need to -- 

MS. RAI:  Okay.  

THE COURT:  -- circle back to (indiscernible).   

MS. RAI:  Sure.  

THE COURT:  Okay.  So let's talk about 

(indiscernible) motions, actually.  There we go.  Yes, K. Hov's 

motions.  Okay.  I don't care really what order you want to 

take them in.  Let's just -- 

MR. WILENCHIK:  Okay.  

THE COURT:  -- do it.   

MR. WILENCHIK:  Well, I'd like to address the main 

motion, I would call it.  And Mr. Horowitz can address the 

other one if that suits the Court.  

THE COURT:  Sure.  
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MR. WILENCHIK:  Thank you.  This is a serious motion 

that is supported by authority as opposed to what counsel avows 

and I'll avow.   

THE COURT:  This the one about the unsupported 

defect?  (Indiscernible) the one? 

MR. WILENCHIK:  No.  This is the one that says 

there's no cause of action here at all by the Plaintiff -- 

THE COURT:  Okay.  

MR. WILENCHIK:  -- for anything.  And let me just 

start by saying I'm not going to go into my 45 years of 

experience to argue a summary judgment motion.  But I will tell 

you this.  I brought this motion before Judge Kemp right at the 

start of this case, and I argued it.  And Ms. Manship argued 

her response.  The judge at that time, to my great 

disappointment, basically punted and said that he wanted to 

hear -- have further discovery or allow them -- because they 

asked for it -- to have further discover to occur.  Originally, 

I think he said 90 days.  I could be wrong.  

THE COURT:  Was it on a motion to dismiss, then? 

MR. WILENCHIK:  What's that? 

THE COURT:  What it on a motion to dismiss? 

MR. WILENCHIK:  Yeah.   

THE COURT:  Okay.  Well, that really calms me down a 

little bit because I was -- 

MR. WILENCHIK:  Yeah.  
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THE COURT:  -- horrified that this was being brought 

now.   

MR. WILENCHIK:  Yes.  

THE COURT:  But it wasn't brought -- it's not for the 

first time being brought now.  Okay, got it.  

MR. WILENCHIK:  Right.  It was brought right at the 

outset.  

THE COURT:  Okay.  

MR. WILENCHIK:  It was right at the outset.  It was 

basically saying there are no issues of fact other than the 

complaint itself and what they're claiming.  And that's 

still -- the reason I bring that up is that's still the case 

today.  That's why I said I was disappointed in the ruling.  I 

thought I was punting it because out of all the respect to 

Judge Kemp.  Had nothing to do with any factual dispute.  

Nevertheless, they convinced him it did.  And now, instead of 

the 90 days coming back, it got extended and extended and 

extended because discovery went on and on and on.   

And now we're here on the eve of trial arguing it 

again.  And I agree with you; it's very disappointing.  But 

having said that, let me just get into the heart of it now and 

why I believe this case has to be dismissed, which I guess 

moots the argument we just had which probably I should've 

interrupted, so we should probably argue this first, but 

that's -- 
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THE COURT:  Okay.  

MR. WILENCHIK:  -- neither here nor there.   

First of all, let's start with the implied warranty 

of workmanship and habitability.  This is an HOA, just a plain 

vanilla HOA.  And it is making claims here to being with, 

frankly -- I need to say at the outset to be clear -- that 

don't even involve common area elements.  Okay?  They don't 

have ownership of the areas that they're claiming defects in.  

They're owned by the owners on lots -- and I'll come back to 

this -- that they don't even own.   

They can't do that under Arizona law.  They don't 

have any right to be suing to begin with over individual 

owners' complaints.  And they usurped those complaints unto 

themselves and basically argue that they have a right to argue 

and to complain about anything they want that has anything to 

do with anyone on the association or that's a member.  That's 

ridiculous.  That's not the law.  

I'll come back to that, but the point is never 

anywhere in the history of Arizona am I aware -- having done 

this for 45 years -- am I aware of any case that has allowed an 

HOA the right to sue for the implied warranty of habitability 

and fitness against a declarant -- which is K. Hovnanian at 

Gallery LLC -- at all.   

Now, there are other jurisdictions -- and I know 

counsel, with due respect to counsel, is from another 
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jurisdiction, and maybe that was the problem here.  But this is 

not Colorado.  It's not California.  It's not other states.  

It's Arizona.  And Arizona is very clear, very clear in the 

distinction between HOAs.  There are condominium association 

HOAs -- which I want to bring up right at the outset because 

this is important -- that do have the right to bring claims on 

behalf of individual owners because, again, there are no lots, 

per se.  There are common laws and so forth in condominiums 

which make them unique.   

For example, the only case that they've cited to is a 

case that I actually was the attorney for the developer 

originally.  So I'm very familiar with it.  It's the Lofts at 

Fillmore case.  I can tell you that that was a condominium 

association down here on Fillmore near downtown that was a 

conversion from an apartment complex.  And in that case, you 

will not find anything in that case, not one word in that case, 

I'll avow to you, that in any way, shape, or form gives even 

that association, a condominium association -- the distinction 

will become evident in a minute.  Even in that case, there's 

nothing discussing the right of an association to bring an 

implied warranty claim at all.   

The only reason plaintiffs like this point to the 

case is because on its face, it appears to be an HOA suing a 

builder/vendor.  But that case -- I can tell you from personal 

knowledge -- no one ever raised the issue back then of whether 
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or not an HOA was or had that right.  It's not one issue that 

was ever raised in the case.  It's not in the case.  There 

isn't one word in the case that says -- that implied warranty 

rights.  Everybody just assumed it, and here's why.  

If you look at that case, it's a condominium 

association.  And under the condominium statutes and statutory 

scheme 33-1201 et seq., you're going to see that it's quite 

different than the standard HOA that we're talking about here 

under 33-1801.  Two separate statutory schemes.  In a 

condominium association, again, the statute provides the right 

of the association for reasons I just discussed -- I'm keeping 

this brief.  But for reasons I just discussed, the condominium 

association by statute and by fact because of the way the 

regime is set up has that right.   

And particularly in Lofts, if you'll look at it, 

there's a specific discussion in there that ends this 

controversy because it says that the association in that case 

was formed after -- afterwards.  That is when these issues 

arose.  It wasn't like this case where there's an HOA from the 

outset that is a separate, independent company and upon 

turnover to the homeowners, at that point, you know, received 

by quitclaim deed the common area elements.   

In that case, it specifically says that the HOAs form 

afterwards, and the owners -- although they don't have to under 

the condominium statute -- in that case, you'll see 
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specifically essentially signed over their rights individually 

to the HOA.  Now, that's very important, but they didn't 

discuss that, but it's in the case.  The case has absolutely no 

precedential value as to our discussion here about homeowner 

association under 12-1801 et seq. as opposed to condominium 

associations.  And furthermore, where individual owners as in 

Lofts cede over for purposes of filing a lawsuit their 

individual rights.  

That didn't happen here.  It hasn't happened here.  

And even under the condominium statute, they're required to 

notify owners and get their permission and approval before 

lawsuits are brought under that statutory scheme because they 

have that right.  Although many CCNRs, I'll avow, also now 

contain a provision where they require owners where lawsuits 

are brought to approve by, you know, two-thirds majority if the 

association wants to bring any kind of lawsuit.  But it has 

nothing to do with this case.  

There's not one other case in Arizona that I'm 

familiar with and I haven't seen cited that gives the right of 

implied warranty to this HOA.  And the history of the implied 

warranty -- and again, I won't take all your time here.  I'm 

going to try to keep this brief.  But let me just quickly say 

that the Court first recognized limited right in Colombia 

Western v. Vela.  It proceeded and was defined further in 

Richards v. Powercraft, which also talked about the right being 
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extended, but only to subsequent homebuyers who did not have 

notice of the defect.  

Now, an association, I would argue, under a quitclaim 

deed does have notice of any defective construction because 

they are not required to accept that quitclaim deed.  They do 

so voluntarily, and they do so upon inspection, and they do so 

to cover their own butt with experts looking at all of the 

conditions before they would accept the quitclaim did.  Why?  

This quitclaim deed, as you all know, is different than a 

warranty.  It's the exact opposite of a warranty.  

And so they understand when they take that quitclaim 

deed from the declarant, the declarant is not necessarily the 

builder.  The declarant has no contact with them.  The 

declarant represents nothing to them in the CCNRs whatsoever 

about any conditions, except here's a quitclaim deed.  You can 

either take it or not take it.  That's it.  And if you take it, 

there's no other consideration involved.  It's on you.   

And here's what's really galling.  The Plaintiff in 

this case actually says -- incredibly says, well, you know 

what, you guys, K. Hovnanian, have admitted all that, so shame 

on you.  You've admitted that you're responsible.  Nonsense, 

absolute nonsense.  And it's galling.  They cite to 

paragraph -- primarily to paragraph 5 of their complaint and 

answer and also testimony at a deposition.  And I want to 

quickly cover that.  
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If anything, we've admitted just the opposite of what 

they mislead the Court and contended we've admitted.  Because 

paragraph 5 basically in their complaint says that the 

declaration requires the Association to repair, replace, or 

maintain the common elements, including but not limited to 

their property and the common area as those terms are defined 

in the declaration.  And we said, yes, correct, you are 

required to do it.  You are required to make change and repair, 

not us.  We never admitted anywhere that we're responsible.  

Similarly, they cite to a deposition of one of our 

representatives.  And I'm going to -- Mr. Harvey (phonetic) at 

page 108 of this deposition.  Now, listen to this.  

Notwithstanding the question is the foregoing.  To the 

contrary -- they're quoting the same thing -- in no event shall 

an owner apply from -- they're quoting from the CCNRs.  The 

paragraph, I think it's 1.8, but I could be wrong.  Any paint 

to the exterior of the dwelling unit, including without 

limitation window or other trim, blah, blah, blah, or other 

exterior features, or replace the exterior masonry, or other 

surface installed by declarant. 

In order to ensure a uniform appearance of the 

property, the Association will from time to time, as it may 

determine appropriate -- as it may determine appropriate -- 

paint -- it will paint the exterior and repair, maintain, and 

replace the exterior walls, stucco, facade, roof, or other 
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surfaces.  "Do you see that" was asked of our witness.  Yes, I 

do.  Question at line 14:  So does this section give the 

Association the right and obligation to maintain the exterior 

of the building of the project?  Answer:  Yes.  The Association 

has that obligation, and somehow they've twisted that -- 

amazingly, to me -- in to saying, well, you guys have agreed 

with us that you have the obligation.   

Now, how they did that, I don't know what legerdemain 

allowed them to do that, but they did it.  And I'm here to call 

it out because it's not true.  We didn't admit any such 

obligation on our part.  We admitted only an obligation on 

their part.  Nothing anywhere in the CCNRs -- and I've gone 

back and double-checked even those provisions -- says anything 

about that creating an implied warranty or even hints at it 

creating an implied warranty.   

And it can't because the right of implied warranty 

under all those Arizona cases from Colombia through Richards, 

and even through Zambrano that just came out -- none of those 

cases have ever extended this warranty right, which is a 

creature of law created by the Supreme Court originally.  It is 

not a contract claim, per se.  It's considered contractual in 

nature according to the courts for purposes of attorneys' fees, 

but it's not, the warranty itself, a contract with anyone.  

Now, they point to the CCNR and say, well, CCNRs are 

contract.  So what?  What is it under the CCNRs that gives them 
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a contract right -- because they also brought a breach of 

contract and a breach of a duty of good faith and fair dealing 

under a breach of contract right -- where anywhere in the 

contract have they pointed to any place, even assuming arguendo 

that the CCNRs are a contract for purposes our discussion here 

so as to not just waste the Court's time.   

Where is there any provision that they cited to 

anywhere that amounts to a contractual obligation of the 

declarant when they give the quitclaim deed to back it up with 

an implied warranty right pursuant to the Arizona case law that 

is limited strictly to homebuyers -- strictly to homebuyers?  

Never been extended beyond homebuyers that I'm aware of, and 

certainly hasn't been and it can't be argued to any -- under 

any case extended to an HOA such as this one.  

So not only are they making a claim that doesn't even 

involve common areas under definitions of the CCNRs -- 

including paragraph 1.25, which defines what a lot is.  This is 

all defects on the lots.  It is not defects in common areas.  

They don't own these units.  They don't own the lots.  They 

don't own the areas where they claim the major defects exist 

such as we're fighting between us, between the subcontractor 

and ourselves here today.   

It's all moot.  All of that is not in the common 

area.  They usurp the claims of owners, which they do in other 

states.  And that's why I think they didn't understand that 

Ban
www.escribers net | 800-257-0885

KHOV APP 000167



 

  35 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

here.  And Arizona is not other states.  There are other states 

that allow for that, but we don't.  So I'd like to know what 

case they rely upon other than Lofts, which I've already talked 

about.  And I can't find any citation to any Arizona case that 

backs up or supports either an implied warranty right or any 

provision in the CCNRs that supports any contractual obligation 

other than their own that they understood undertook by 

acceptance of quitclaim and by paragraphs I believe 1.8 -- let 

me double-check that just to be sure.  I'm sorry.  8.17 and -- 

is the paragraph.  I had it transposed, and I apologized.  I 

thought that.   

And that's the paragraph that basically says that as 

they may determine appropriate, they can paint exterior, et 

cetera, et cetera, and that basically that's their 

responsibility, as was quoted in the deposition of our client, 

who agreed with them.   

That's pretty much our argument here today.  There's 

no other cause of action, really.  Let me just make sure I've 

covered them all.  Covering this broad, sweeping argument, the 

breach of contract, finally, I just argue -- and the duty of 

good faith and fair dealing, which is -- you know, arises out 

of a breached contract.  You have to have a contract.  And 

there is contract for purposes our argument today; it just 

doesn't provide that we have to do anything under it by 

providing any warranties, and it says just the opposite.  I did 
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touch on this, but I'll just point out, and I'll save the rest 

of my remarks for my reply -- 

THE COURT:  Okay.  

MR. WILENCHIK:  -- that they accepted these areas, 

and they weren't tricked or fooled into doing so.  They knew it 

was under a quitclaim deed.  Thanks, Judge.  

THE COURT:  Okay, thank you.   

Counsel? 

MS. MANSHIP:  Your Honor, I want to start by 

clarifying something.  The prior motion that Mr. Wilenchik was 

referring to was, in fact, a motion for summary judgment, not a 

motion to dismiss because they had already answered the 

complaint.   

MR. WILENCHIK:  That may be true, Your Honor.  She 

may be right on that.   

MS. MANSHIP:  And also, the motion for summary 

judgment itself wasn't argued.  I brought a motion to allow 

additional discovery because, at the beginning of the case, 

there were two additional defendants in the case, and part of 

their motion for summary judgment was that these two other 

entities had nothing at all to do with the sale or construction 

of the Gallery project.  And so the -- part of the basis for my 

request for discovery was no discovery had happened yet, and 

you know, whether or not these two entities had anything to do 

with the construction or sale of the unit was an issue that no 
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discovery had been provided on yet, and --  

MR. WILENCHIK:  We argued all of this, Your Honor.  

MS. MANSHIP:  Yes.  But I'm just explaining the 

actual motion for summary judgment was not argued.  The motion 

where I requested more discovery was what was argued.  There 

may have been some things that were discussed in the summary 

judgment that came up in that hearing, but that was the basis 

of why the court had a hearing and allowed additional time for 

discovery.  Depositions happened, you know, and then new 

counsel came on, and there were some negotiations, and those 

two parties were dismissed.  

THE COURT:  Okay.   

MS. MANSHIP:  So the motion was withdrawn because 

that was the agreement.  We would dismiss those defendants, and 

they would withdraw the motion.  So that's what happened to 

that original motion for summary judgment.  Okay.  And so then 

they refiled this motion at this time.  

THE COURT:  Okay.  This is all prior to your time 

though, right?  

MS. MANSHIP:  No.  Mr.  Wilenchik was the only 

counsel on at the time that the original motion for summary 

judgment was brought on.   

THE COURT:  Okay.  

MS. MANSHIP:  Mr. Horowitz' firm came on -- 

MR. WILENCHIK:  Yeah, I might not agree with all 
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that.   

MS. MANSHIP:  Okay.  

MR. WILENCHIK:  The Court did give them the time and 

overruled my very same points for summary judgment that I 

argued then.   

THE COURT:  It's fine.  

MR. WILENCHIK:  Yeah, I'm just saying that -- 

THE COURT:  I'm not going to -- 

MR. WILENCHIK:  -- this was brought up timely.  

THE COURT:  Nobody's saying I can't hear the motion 

today -- 

MS. MANSHIP:  No, no.  

THE COURT:  -- because it's already been ruled on.  

MS. MANSHIP:  No.  

THE COURT:  It has not been ruled on.   

MR. WILENCHIK:  Was never ruled on.   

THE COURT:  That's all I care about. 

MS. MANSHIP:  Correct.  

MR. WILENCHIK:  Right.  I just wanted you to know we 

did bring up the issue though.  

THE COURT:  Okay.  

MS. MANSHIP:  Okay.  I quickly want to touch on 

something that he said towards the end of his argument was that 

there's this quitclaim deed, and the Association had the 

opportunity to do an inspection of the property and decide 
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whether or not to accept common areas.  That is actually not 

the case, and in our response to their separate statement of 

facts, we indicate in response to statement of fact J -- or 

sorry, our statement of fact J that it was -- the Association 

had to do -- it was automatically deemed that the common areas 

were accepted by the Association.  They did not have a choice 

in whether or not to accept the common areas.  So that is not 

true that the Association had the ability to have an inspection 

first and decide whether or not there were defects.  It was 

deemed accepted by the Association.  

And I'm not familiar with the exact dates, but I 

believe that even happened before homeowners were on the board, 

and it was while the developer was still in control of the 

Association.  Also, there are no facts that they have regarding 

their argument that the Association had the ability to decide 

and have experts investigate that.  So again, that's in 

separate statement J.   

THE COURT:  Well, you moved based on the Powercraft 

and Lofts case.   

MS. MANSHIP:  So our -- 

THE COURT:  (Indiscernible) apply.  

MS. MANSHIP:  Okay.  So this is essentially a 

standing argument in whether or not this type of an association 

has standing to assert the breach of implied warranty claim.  

Of course, there is no case that says they cannot.  In this 
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instance, the Association is the owner of common areas that 

have defects that are alleged in the case.  In their motion for 

this -- in this motion, they do not raise the argument or 

provide any evidence that there are no defects in the common 

areas.  That is not something in their separate statement of 

facts for this motion.  

If you go to the other motion, where there is 

evidence about what are all the defects and the cost of repair, 

there are repairs for the pool cabana, which the pool cabana is 

in an area that is the common area.  There are defects at the 

stucco that covers staircases -- staircase walls that are in 

between the two buildings.  There's four buildings total.  Each 

of those two buildings has staircases that have a stucco wall 

that has a large crack in it that K. Hov tried to repair during 

the claim process.  It's cracked again.  That is on Association 

property in the common area.   

So there are, in fact, defects.  Again, they don't 

raise that evidence in this motion, but there is evidence of 

that in the response and in the motion for extrapolation or 

regarding extrapolation.  So clearly, the Association as the 

owner of common areas that has defects in them are allowed to 

assert a breach of implied warranty against the builder and the 

vendor and it's the declarant, K. Hovnanian at Gallery, who 

conveyed title to the Association for those common areas.  

Standing is about having a -- a plaintiff has to show 
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that they have a distinct and palpable injury, and that that 

injury is fairly traceable to the defendant's conduct, and that 

they're likely to be redressed by the recovery in the case.  In 

this case -- I don't know about other associations for 

townhomes that may be involved in other cases where they need 

to get an assignment.  But in this case, the Association has 

the obligation legally under the CCNRs to maintain and repair 

the building exteriors that are at issue in this case.   

The homeowners cannot even paint the outsides of 

these buildings.  The Association had the legal obligation to 

do that.  That's our argument in our response.  We didn't say 

that K. Hovnanian had the maintenance and repair responsibility 

at this time.  It is the Association who has that ability or 

actually that legal obligation.  

So by the fact that there are defects on these 

exteriors of the building that the Association is responsible 

to repair, they have suffered a distinct and palpable injury 

traceable to the Defendant's conduct of creating those defects.  

And that injury's likely to be redressed by awarding a cost of 

repairs to the Association.  Again, the entity with the 

maintenance and repair obligation (indiscernible).  

THE COURT:  How does the maintenance and repair 

obligation translate to or get you to having the right to bring 

the lawsuit on behalf of the homeowner who owns that unit? 

MS. MANSHIP:  So standing means you have to suffer a 
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distinct and palpable injury.  

THE COURT:  They didn't really suffer the injury.  

They have an obligation to fix the injury, the Association 

does, or to maintain and repair.  I get that, but it's not 

really their injury.   

MS. MANSHIP:  The Association is the one that will 

have to pay for that.  I understand they'll have to increase 

assessments in order to raise that money, but the Association 

will have to be the one that pays for those damages.   

THE COURT:  I know, but it's still not theirs.  It's 

not their property that was damaged.  They just have an 

obligation to maintain and repair it, at least what you're 

saying with respect to those exteriors.  I mean, that's what 

I'm -- that's my understanding of the basic, you know, 

plaintiff 101.  

MS. MANSHIP:  Your Honor, I would like to -- I have 

other arguments regarding --  

THE COURT:  Go ahead.  

MS. MANSHIP:  -- the issue.  

THE COURT:  No, go ahead.  

MS. MANSHIP:  I understand Your Honor's position.  So 

with respect to Lofts and Richard v. Powercraft, there's a 

paragraph which has discussed the public policy reasons behind 

extending this breach of implied warranty to people that aren't 

in privity, which is essentially the position that our 
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association has been as well.   

So in their motion, defendants have argued that the 

implied warranty arises out of the purchase agreement.  Well, 

that's actually not the case.  The implied warranty actually 

arises out of the construction.  So I would like to quote from 

Lofts.  It says the implied warranty arises from the 

construction of a new home, and the Lofts court actually  

emphasized the word "construction".  And it arises from the 

construction whether or not the builder is also a vendor of the 

home.   

And so in that case, they extended the implied 

warranty to a builder who is not in privity of contract with 

any homeowners.  And so regardless of the fact that an implied 

warranty is implied in every purchase agreement, they still 

made the vendor responsible for that implied warranty as well, 

an entity who's not a party to that contract.  And in addition, 

Richard v. Powercraft extended the implied warranty to a 

subsequent purchaser, who again is not a party to the original 

purchase agreement.  

There's a recent case called Zambrano which also 

discussed the public policy reasons behind the breach of 

implied warranty and acknowledged that these other cases have 

extended it to a builder who's not a vendor and subsequent 

purchasers.  And Zambrano found that it was a matter of common 

law, the breach of implied warranty.  
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So going on to the policy reasons that Fillmore --

Lofts at Fillmore and Zambrano talked about.  It's to protect 

innocent purchasers and to hold builders accountable.  In this 

case, if you have homeowners who are not allowed to do the 

repairs themselves; they're not able to protect their 

interests.  The Association is able to protect their interests 

because the Association has that maintenance responsibility.  

So allowing the Association to bring this claim for the repairs 

it has the maintenance responsibility for protects the 

homeowners, and it holds the builder responsible for their 

faulty work.   

THE COURT:  But couldn't one of these homeowners have 

filed this lawsuit against K. Hov? 

MS. MANSHIP:  That homeowner only has the ability to 

bring their claim for their one unit.  There's all 18 -- 

THE COURT:  Right, but they --  

MS. MANSHIP:   -- units and all four buildings.   

THE COURT:  -- could have done -- they could have.  

MS. MANSHIP:  One homeowner could have brought a 

claim for their one unit, but all of the buildings need to be 

fixed, and that homeowner can't fix their building.  They can't 

fix the outside of their units.  The Association is the one 

that has to do it.   

So having that -- having one homeowner in the case 

bring in a claim against K. Hovnanian will not result in that 
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homeowner's building being fixed because the homeowner cannot 

actually do it.  He would have to have all 18 homeowners do it, 

and then they would have to give the money to their Association 

to do it.  I just want to kind of -- if you have another 

question --  

THE COURT:  No, that's okay.  

MS. MANSHIP:  Okay.  

THE COURT:  That's okay.  

MS. MANSHIP:  Okay.   

THE COURT:  You were talking about the policy 

behind -- 

MS. MANSHIP:  Yeah.  I was just looking in my notes 

again to see if I'd covered all the ones already.  So I'd also 

like to talk about Zambrano again, who also extensively talked 

about the public policy reasons.  Zambrano was a case where the 

issue was whether or not in a purchase agreement or at all in a 

warranty or anywhere could a vendor, seller of new home just 

claim implied warranties that are implied into their contracts.  

And after an extensive analysis of the public policy 

reasons behind enforcing contract versus the public policy 

reasons for allowing an implied warranty of workmanship 

inhabitability, the court concluded the public policy reasons 

for implying that breach of warranty outweigh the public policy 

reasons for enforcing contract with respect to new home 

construction.  
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And part of the reason that the Zambrano court gave 

was they expressed concern that if we allow these waivers of 

implied warranties, all builders are going to start putting 

these waivers in their contract, and there basically will be no 

breach of implied warranty claims anymore.  And the court 

actually said, you're essentially eliminating that implied 

warranty claim, which would gut a homebuyer's ability to hold a 

builder responsible for defects, increase the likelihood that 

homes will remain unrepaired, which is detrimental to 

homebuyers, their neighbors, and the public generally.  

And the court in Zambrano also noted that the 

Purchaser Dwelling Act permits a homebuyer to sue a builder 

vendor for construction defects provided they follow the claim 

process.  But the Purchaser Dwelling Act does not provide a 

cause of action for those homeowners, and the -- I'm quoting 

from Zambrano.  Without the ability to enforce implied warranty 

of workmanship and habitability, there is no legal cause of 

action to remedy these defects.  

Now, while Zambrano dealt with individual homeowners 

and the Purchaser Dwelling Act, there is also a homeowner's 

association dwelling act that the legislator has also 

recognized that homeowner associations like our association, a 

planned community association, can bring construction defect 

claims against builders.  It's codified in Section 33-2001.  

That's the homeowners' association dwelling action.  And it 
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defines a homeowner's association as an association as defined 

in Section 33-1202, which is the Condominium Act, or 33-1802.   

33-1802 relates to associations for planned communities, which 

is what this association is.   

  So the homeowners' association dwelling act 

specifically says what a association such as Gallery has to do 

to bring a construction defect claim.  It recognizes they have 

the power to bring a construction defect claim.  And we 

followed that process.  You know, both sides engaged in that 

process prior to doing this lawsuit.   

 So just as the Zambrano court recognized that the 

Purchaser Dwelling Act does not give a cause of action to 

homeowners specifically and you need the breach of implied 

warranty to have a construction defect claim as a homeowner,   

the homeowners' association dwelling act does not give a 

specific right of action to a planned community association.  

But by recognizing that they have the ability to bring such a 

construction defect case must find that that means they have a 

breach of implied warranty claim.  

  If you follow Mr. Wilenchik's argument to its 

conclusion, his opinion or his argument is that a planned 

community association does not have the ability to bring a 

breach of implied warranty claim on its own.  It doesn't have a 

breach of contract claim because there never are contracts 

between the association and the developer.  And so you know, 
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negligence claims really are very weak for construction defect 

cases because you need resulting damage to other property, and 

that just rarely happens.  

  So basically, following Mr. Wilenchik's argument, an 

association for a planned community would never be able to 

bring a construction defect claim, but the legislature has 

recognized in the homeowners' association dwelling action that, 

in fact, planned community development associations are able to 

bring construction defect cases.   

  So just like the court in Zambrano had reason, 

without being able to assert this breach of implied warranty 

claim, there really is no construction defect claim in Arizona.  

And so the Zambrano court protected that for individual 

homeowners, and this Court should protect that for planned 

community associations.  With respect to the breach of contract 

claim, CCNRs are a legally enforceable contract.  Do you have 

any questions about the -- 

THE COURT:  No, no.  

MS. MANSHIP:  So CCNRs are a legally enforceable 

contract.  There are no Arizona cases that say otherwise.  And 

there are cases such as the Pinnacle Nubian (phonetic) case in 

California that very explicitly say that a declaration is a 

contract between a developer and an association.  This 

declaration specifically has language in it creating 

obligations and duties on both sides.  I'm quoting from it.  It 
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says there are mutually beneficial covenants, meaning mutually 

beneficial to the declarant, to the association, to homeowners 

with respect to the proper development, use, and maintenance of 

the property.  And that's in our statement of facts G that the 

purpose of the CCNRs is, quote, enhancing and perfect the 

value, desirability, and attractiveness of the property.  

That's our statement of fact H.   

And the CCNR requires that all dwelling units on the 

property must be constructed by K. Hovnanian or one of its 

designees.  So the CCNRs actually create an obligation on K. 

Hovnanian to construct the dwelling unit, and that's in CCNR 

Section 8.1.30.  This language creates an obligation on K. 

Hovnanian to construct the dwelling units in conformance with 

the CCNRs, which are proper development and enhancing and 

protecting the value, desirability, and attractiveness of the 

property.  Those are what we're relying on.  

Whether or not K. Hovnanian failed to properly do 

that per the terms of the CCNRs is a triable issue of fact, 

obviously.  And then the breach of the implied covenant of good 

faith and fair dealing claim is essentially based on the fact 

of, you know, the violation of the contract of the CCNRs.   

THE COURT:  Okay.  Very briefly.   

MR. WILENCHIK:  Well, I'd like to just state each 

point as quickly as I can.  First of all, most of that is 

entirely 100 percent irrelevant, everything she just argued.  
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First of all, they've admitted that they have not brought this 

claim.  Both in the PDA notice as well as in the complaint and 

elsewhere, they have admitted here that they are not bringing 

these claims on behalf of the owners.  

So everything she just told you about statutes and 

everything else is nothing to do with anything here.  They're 

bringing this claim on behalf of themselves, the HOA, not on 

behalf of the owners.  That's been admitted by them repeatedly.  

So all that's a bunch irrelevant discussion.  Zambrano, as I 

brought up -- Zambrano had nothing to do with this case 

whatsoever, period.  Zambrano had to do with a limited warranty 

such as the type of K. Hovnanian issues that's coextensive with 

an implied warranty.   

In that case, the developer or builder argued as to 

an individual homeowner's claim -- not an HOA.  Nothing to do 

with this case.  But it has nothing to do with anything anyway 

because the issue in that case was whether or not the builder's 

limited warranty could supplant by its terms in the contract 

with the owner the implied warranty.  Okay?  It was 

coextensive.  

Like, for example, ours was a ten-year warranty, 

which is longer than the statute of repose.  But nevertheless, 

the court upstairs took the case after Judge Viola dismissed it 

and took it and said, hey, we're going to keep the implied 

warranty as to homeowners, and you can't disclaim it, which was 
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an issue that was kind of bouncing around in the courts from 

time to time, but never really addressed by the Supreme Court.  

You can't disclaim the implied warranty.   

That's all that case stands for, period.  Has nothing 

to do with this case whatsoever.  It doesn't support anything 

that they're -- that they brought here.  We don't have any 

issue that homeowners can bring claims.  They can.  And if they 

want to bring them as 18 people, it's done all the time, and 

they can do it.  That doesn't give this HOA the right to step 

in and do it for them under their name and then tell us they're 

not doing it for them and admit that and then come into court 

and tell us otherwise.  Okay? 

And secondly, the opportunity -- I want to back up 

because I'm rushing through this because Court asked me to, but 

let me just stop for a second.  I want to start from the 

beginning quickly.  The issue that was brought up is correct.  

She is technically correct as I recall now.  They filed, you 

know, a 56 whatever it is now.  They changed the number.  56 it 

was called to seek more time.  We filed our motion.   

I thought it was a dismissal because we filed it 

right at the outset, but she may be technically correct.  I 

don't remember.  It was a summary judgment.  I'll accept that.  

But the issue that's here that's important is, well, we did 

argue all these issues.  I remember distinctly arguing all 

these issues.  And they argued, Judge, we need more time.  
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Okay?  So I want to get that clear.  This has never been ruled 

on by the court, okay?  It was put off for them to do discovery 

for reasons unknown to me as to why that's relevant.  That's 

why I said I was disappointed.   

Let's talk about paragraph J that she brought up.  

She claimed that this supports her position that -- in terms of 

the quitclaim deed that they didn't have a right to do an 

inspection, and it was foisted upon them somehow, and that, you 

know, they didn't -- they were required to accept the quitclaim 

deed or something to the effect.   

  Well, I'm looking at J right now on page 6 that she's 

referring to, and here's what it says -- and it's long, so I'll 

just summarize.  The rights and duties granted to declarants, 

its affiliates, and related entities include, but are not 

limited to -- that's what J has to say.  And then she goes into 

one, two, three, four, five areas of rights and duties of the 

declarant.  I can't find -- if she can find it, I'll stand 

corrected, because I'm looking at it.  I cannot find anywhere 

in here, any to support the statement that she said that an 

inspection was not allowed to them -- because it doesn't even 

deal with that -- or that they don't have any right to do an 

inspection because it doesn't deal with any of that.  I don't 

see one word in here about any of that.  

So I'll let the Court read it on your own, and you 

tell me if I've missed it, but I don't think so.  So J is 
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nothing to do with this case.  We agree that they have the 

obligation to maintain.  Keep saying that.  He says basically 

the Court -- if I can translate, well, because we have this 

obligation we took on, somehow it's K. Hovnanian's fault.  

Basically, that's what she's saying.  Or we assume from that 

the next step, which is that somehow you gave us an implied 

warranty.  

I'll repeat, contrary to what she just told the 

court, there's not one word in any of the CCNRs that even imply 

that right.  Now, the fact that they have this obligation she 

says is causing them standing and damage.  Well, you know what?  

They have a right to assess those same owners to pay for that 

damage if that's true.  If her position is even correct, she 

had a right, under those same CCNRs she's just admitted, to 

assess.  That's how she gets paid for it.  The homeowners pay 

for it by them assessing.  Instead, they chose not to do 

that -- to maintain their property or to repair it or fix it -- 

but instead go back and claim some implied warranty right.  

Now, not one case she has talked about here, not one, 

including Lofts, ever gave an HOA other than arguably a condo 

association -- and that's not even clear except under the 

statute -- the right to bring an implied warranty claim at all, 

period.  So that's gone.  And as far as the contract claim is 

concerned or the duty of good faith and fair dealing arising 

out of the contract, again, have we heard one single, solitary 
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sentence from counsel cited from CCNRs as to where there's an 

implied warranty given?  No.   

And I beg to differ completely, and I'll challenge 

the statement.  There's not one place in any Arizona case 

anywhere that gives that right as opposed to jurisdictions 

elsewhere that she practices in.  And I assume she thought that 

when she filed this.  But it doesn't exist except in her head.  

And if the Court can find any place or any Arizona 

case that's persuasive, binding, or whatever on this court gave 

that HOA that right, then I will tell the Court I haven't seen 

it, okay, and I haven't heard it here in court.  So there is no 

such right, and there is nothing in the CCNRs that gives that 

right.  And there's nothing that gives a right to even sue us 

because there's no obligation that a declarant took on of any 

warranty, except to disclaim the warranty by the quitclaim 

deed, period.  That's the reality of this.  

So if there's a problem with this common area, which 

is -- this is so silly because they're not making allegations 

here that relate to the common areas.  They're really not.  All 

of these things relate to individual lots and ownership by the 

owners.  And the Court hit it right on the head.  Those owners 

can bring those claims.  She says, well, they exist in all the 

units.  Fine.  Then all the owners can bring those claims.  But 

it's not her claim to make.   

And if they want to assign them to the HOA, which I 
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haven't heard here, I suppose they could try to do that, but 

they haven't, and I haven't heard that.  And more importantly, 

I've heard throughout this litigation just the opposite, that 

they are not bringing this claim in the name of the owners or 

based on an assignment, but based on their right to somehow 

bring this claim under an implied warranty theory or contract 

theory.   

Judge, look, I'll end it with this.  Not one thing 

she said persuades or should persuade this Court in any way, 

shape, or form that doesn't apply to our breach of contract or 

any obligation by any defendant here whatsoever.  The fact that 

K. Hovnanian is listed as the builder of the units, the 

dwelling units -- which has nothing generally to do with an HOA 

which deals with common area -- what does that have to do with 

this case?  Because K. Hovnanian builds dwelling units, somehow 

that gives the HOA a right to sue them?  Under what theory 

would that be?  It's outrageous.   

That's why I brought this at the beginning of this 

case.  I was disappointed, I repeat, that the Court, you know, 

shuffled it off.  They brought their argument that they needed 

discovery.  Well, you know what's really also appalling?  What 

discovery that they claimed in good faith they need to put off 

my motion, what discovery do we hear here today that they did 

that in any way is relevant to defending this argument that I 

made at the beginning of the case and I repeat at the end?  
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Nothing.  There's not one piece of discovery that was relevant.  

They put it off hoping it would go away.   

And Your Honor, I know there's a trial set, and I 

know there's a temptation because of that to say, well, there's 

a trial, and therefore, it has to go.  But there is no cause 

here that can be heard.  And therefore, as I said, it moots any 

argument between Rina Rai and I as to our particular 

differences on issues relating to the subcontractors because we 

never get there.  This moots it because the case is over or 

should be over.  And frankly, if they want to appeal that, it 

would be a matter of first impression for the Court to deal 

with.  

And I believe based on what I've seen because this 

isn't the first rodeo that the court upstairs is not going to 

find an HOA has a right in its own name to bring claims on 

behalf of owners willy-nilly or tear asunder the whole scheme 

of what's gone on all these years.  Homeowners bring those 

claims.  They have that right, not an HOA.  That's it.  I'll be 

glad to answer any, but there's nothing further to it.  Case 

needs to be dismissed.  

THE COURT:  All right.  Thank you.  

MR. WILENCHIK:  Thank you.   

THE COURT:  Hey, you get to follow that.  

MR. HOROWITZ:  I've been sitting for a while.  I'm 

going to move over to the podium just to get my blood moving, 
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get a little less cozy, and mix things up a little.  You know, 

this issue may be potentially moot, but if any part of this 

case goes ahead, it could be a potentially serious issue.  I'm 

addressing K. Hovnanian's motion for partial summary judgment 

regarding unobserved defects.  

And Your Honor, you've probably heard similar motions 

brought regarding defects that were extrapolated or projected 

where there are arguments regarding the evidence of statistical 

sampling, statistical extrapolation, or projection.  Here, it's 

a little bit of that, but really, it is about defects that 

Plaintiff's expert says are generally persistent throughout the 

property where there are one -- where the expert actually 

contends to have observed one instance of this defect or a 

handful of instances of the defect.  And -- 

THE COURT:  Let me just -- 

MR. HOROWITZ:  Sure.  

THE COURT:  -- kind of set the table a little.  When 

I read your motion, it kind of struck me as more of a Daubert 

motion aimed at a criticism of the Plaintiff's expert's 

methodology.  I mean, we've had this discussion around here 

with my colleagues on some of these motions for summary 

judgment that we get that turn on the admissibility of an 

expert.  It's kind of six of one, half dozen of the other.  So 

that's how I'm looking at this -- 

MR. HOROWITZ:  Well -- 
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THE COURT:  -- in large part.  You'll have to tell me 

if -- 

MR. HOROWITZ:  Well, that is -- 

THE COURT:  -- there's more to it.  

MR. HOROWITZ:  There is more to it.  And often these 

are very closely intertwined with Daubert.  I wasn't going 

to -- I was going to try to break the trend and not talk about 

my own experiences, but I've been arguing similar motions under 

the old rules and under new rule 702.  But this is a case 

where -- this is not a case where Plaintiff's experts have 

employed statistical sampling.  They have acknowledged that 

they have not.  The issue is there are things you need to cut 

open the building to look at and see and observe and count.   

Plaintiff's expert is saying in his claims on three 

keys issues -- he's saying that there are these issues, that 

they exist, they're persistent.  He's saying I have seen them 

in one location.  And for two issues, I'd say two locations.  

Plaintiffs say four or five.  For sake of argument, we're 

talking about one location for issue number 1, five locations 

each for issue number 2 and number 3.     

Plaintiff is not saying I am statistically projecting 

this throughout the property.  Plaintiff is saying generally I 

didn't see it ever done right.  Plaintiff is generalizing that 

these conditions that you can't see without opening up the 

building are done wrong everywhere.  These are major issues 
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because the repair that results is Plaintiff saying there's a 

whole layer of the building underneath the building that you 

can't see, and it's bad, and it's bad because I am saying I 

just didn't ever see it right anywhere.  

And the facts that this expert has actually 

presented, the evidence that this expert has actually 

presented, if you look at what he gave us, it really doesn't -- 

there is no support for that.  And it is so dangerous to allow 

to the jury to say you can't see how they did it wrong every 

single place, but they did it wrong every single place.  And 

I'm an expert.  I'm a scientist.  I wear a white coat.  I know 

how things are.  It's a little bit of Daubert, but here there 

is not somebody saying he is -- this expert is speculating that 

it's bad everywhere.  He is not saying I've done a survey.  My 

statistician told me how to do the sampling.  K. Hovnanian can 

have their statistician quibble with it, and we can come to the 

judge and -- you know, and it'll be a combat all the experts.  

It'll be a question of fact.   

We're not doing that.  We have somebody who says, I 

saw the structural sheathing bad in one location.  This is Ed 

Fronapfel, Plaintiff's expert.  I have, you know, had the 

privilege of deposing him and getting to be familiar with the 

way that he presents his cases and the way he puts together his 

reports that get shared with the defendants.   

So in this case, I asked him specifically, I know 
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that you do not provide me as a defendant in a Ed Fronapfel 

case -- I don't get from you a list of all the locations where 

you found the issue that you say is defective, and he agreed 

with that.  And I said, I know that I'm going to get from you 

instead what you call your observations drawings.  He will take 

floorplans, and he will have -- him and his staff will write 

down everywhere where they saw these issues.   

You may have -- it doesn't matter how the expert puts 

it together.  I'm not going to compare him to how experts do 

it.  I'm saying he told us that I cannot look at his report to 

find a count of issues that are defective.  But I'm going to 

see examples in his report.  And if I wanted to count 

everywhere where he found a problem with the lateral force 

resistive system, I could go through his observation drawings, 

I could count everywhere he's got a problem, and that is going 

to tell me everywhere where he's got an issue.  

THE COURT:  Well, let me ask you this.  

MR. HOROWITZ:  Yeah.  

THE COURT:  If the records -- if it's in the record 

that -- let's say the particular sub that it slides a foam 

board -- 

MR. HOROWITZ:  Um-hum.  

THE COURT:  -- okay, said, this is how I always do 

it.  This is how I did it.  This is how I did it in all the 

buildings.  And then Plaintiff's expert says, well, way it was 
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done here is not right, and that's what the problem is.  Why 

isn't it up to the jury then to take from that collective 

evidence a reasonable inference that if it was applied the same 

way throughout, there could be -- there's a defect throughout?  

MR. HOROWITZ:  Well, in a case where the evidence 

was -- in a case where the evidence was the subcontractor said 

this is the way I did it throughout, that would be the case.  

This is a case, however, where the expert says, generally, it 

was done wrong.  The report he gives us, the evidence he gives 

us says -- you look at it and say, gee, you only have one 

location where you saw it done wrong.  And nobody has said, I 

installed the structural sheathing wrong throughout the 

property.  

THE COURT:  But isn't there some testimony that says, 

I installed it this way throughout the property? 

MR. HOROWITZ:  There isn't for any of these three 

issues that I'm asking you about, Your Honor.  There's evidence 

that it's the same person.  You know, arguably, there's 

evidence that it's the same person for one aspect of it, 

ordering this board.  But for everything else -- you know, 

please bear me -- bear with me and consider the evidence -- is 

not that there's a method.  The method is bad.  And if we see 

it's bad in enough places, we know it's going to be bad in most 

or all the places.  

THE COURT:  Is there testimony by the people who did 
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the work as to their method? 

MR. HOROWITZ:  There isn't.  There isn't testimony.  

And the issue is -- for example, second issue I'm asking about 

is the weather resistive barrier.  And Plaintiff says you're 

supposed to have two layers of building paper, two layers of 

the WRB, the weather resistant barrier, over sheathing.  Ed 

Fronapfel says generally -- his conclusion is, generally, I 

didn't see the right number of layers, and this whole component 

of the structure needs to be replaced.   

His evidence shows over and over he's observing this 

correct.  He's observing everywhere -- everything that he gave 

us -- the documents that we got in his report, the documents 

that came with his report, the documents that he explained and 

confirmed at -- when we deposed him all say, look, this is -- 

we went through the exercise of what he said you needed to do 

to find out everywhere where he actually saw the problem.   

There's two places where he says that it's not the 

right number of layers.  There's no testimony from the stucco 

subcontractor that says, yeah, we screwed up, and we put in one 

layer instead of two layers consistently throughout.  This is a 

different kind of animal than the case where there's a specific 

method and it's bad, and you know, if I look at enough to see 

that it's generally bad, I've got it.  

Here's a guy that says, I'm poking holes in a lot of 

different places, and generally it's bad.  But that's not the 
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data or the evidence he gave us.  He gave us two photographs of 

an area where it's bad.  Or he gave us, you know, his 

observation drawings that identify two locations where his 

staff doesn't think there are the right number of layers, 

dozens of locations where his staff documented that it's done 

right.  And he's going to bring to the jury a claim that 

somehow I can generalize that it's done wrong everywhere.  

If this was a kind of issue where the -- if this was 

the kind of issue where he could say, you know what, this is 

just systematically bad because of testimony that we have that 

it was always done this way, we would be in a different kind of 

situation, but it's not.  This first issue, his structural 

issue, is -- you know, is a really, really glaring problem 

because Plaintiff acknowledged -- and there's no doubt there is 

one location on the entire project where he identified an area 

where he said there should be structural sheathing and it's 

missing.   

And he said in this same location, there's a bent 

metal strap.  And his instruction to his cost guy is to say you 

are going to need to assume that this issue will be uncovered 

in other locations throughout the property.  He's not saying 

I've seen enough to know that it's always done bad.  He's just 

saying you should speculate that there are more instances of 

this.   

He is saying you should cost out an amount equal to 
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ten percent of the cost of all of the stucco work in order to 

replace this issue that we anticipate you're going to come 

across somewhere else.  That's speculation.  That's not 

anywhere near the kind of issue where we have a claim where 

someone says this method is wrong.  The evidence shows that the 

method was followed consistently.  You know, here we go.   

For these other two issues, Plaintiff is going to 

give conclusions.  The Plaintiff is going to give repair 

recommendations to take off all of the stucco on all parts of 

the residential buildings and replace them based on these 

claims not that something is systematically and, you know, 

methodologically done wrong, but based on these claims of, you 

know, I saw it bad in a few places.  Generally, it's just not 

done right anywhere, even though the evidence that I presented 

to you shows that I saw it bad in two locations and good in 

many locations.  

And that really isn't supported.  It's not exercise 

of statistics.  It's just a claim that has no support besides 

speculation of the expert.  And you know, the law on whether 

speculative evidence comes in, you know, I cover age page 6 of 

the motion.  I don't need to rehash it there.  You have to 

prove these defects.  You have to prove that there's something 

more than speculation.  He wants to say -- he wants to be 

able -- Plaintiff wants to be able to bring in a case -- the 

Plaintiff wants to be able to say that this is problematic or 
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that this entire system needs to be replaced due to the 

specific issues.  He should not be able to say that there is a 

systematic problem with layers of the weather resistant 

barrier, because there is no evidence to support that.  

I have not gone into specifically the amount of 

dollars at issue for this, but both of these issue are -- you 

know, the repair that Ed Fronapfel recommends for both of these 

specific issues is -- both of these things you have to take off 

all the stucco, fix this layer behind the stucco, put it back 

on.  You've got the knowledge cost of repair on the records.  

For context, we are talking about a repair that is 1.6 million 

dollars before their markup.  It's over two million dollars 

with their markup.  This is most of the dollars in the case.  

Everything else is $3,000, $50,000.   

These are issues -- and these are issues where 

Plaintiff is going to say not I observed, I walked around the 

building, I counted the areas where I thought there should be 

controlled joints and there weren't.  We have the evidence 

because everybody can see the whole building, and everybody's 

photographed all the different sides of the building.  We can 

see the control joints.  We can see -- you know, we can see 

whether there's exterior -- you know, exterior weeps and 

flashing over window heads.  

But for them to say there's a issue, it's behind the 

skin, you can't see it, I saw it in two places, I get to tell 
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you that generally it's bad everywhere -- that's not supported 

by the evidence, and that's what I'm asking for in this motion.  

THE COURT:  Okay.  Thank you.  

Counsel?  

MS. MANSHIP:  Your Honor, you brought up from the 

get-go the exact point that I was going to raise is that this 

is really a Daubert motion about the adequacy of the Plaintiff 

experts testing and their opinions based on inferences from 

that investigation.  

I don't know the ability of the Court to turn a 

motion for summary judgment into a Daubert motion, but if the 

Court is inclined to decide whether or not our expert is able 

to give opinions, that to me -- exclusion of that kind of 

evidence is a Daubert motion.  Judgment can't really be entered 

that's excluding evidence.   

So I would ask that we have -- we continue this 

hearing and my expert be allowed to testify in person, be 

cross-examined.  I would ask that their expert come and testify 

about the investigation.  They have not offered any opinion 

saying that the investigation was not adequate by any of their 

experts.  Their experts attended all of the testing.  They've 

had Mr. Fronapfel's reports dated June of 2021.  They had Mr. 

Fronapfel's deposition.  There's no evidence that they've 

submitted saying that it was insufficient.  

THE COURT:  Well, what was his methodology? 
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MS. MANSHIP:  Well, there's only four buildings and 

only 18 units in this complex.  There's not really a 

statistical sampling that you can do.  

THE COURT:  So they didn't do that? 

MS. MANSHIP:  They didn't do statistical, because 

then you could end up randomly picking all one building.  You 

know, there's only four buildings.  Their methodology was we're 

going to test each and every building, which they did.  They 

picked cuts that cover all the units.  There were 44 intrusive 

openings that took place at this complex.  And based on their 

experience with methodologies of construction, they picked 

locations where they would open up areas of concern.  And then 

from their experience with construction, they surmised that the 

way that construction is done, WRB paper, you know, is rolled 

out, you know.  And so if you're finding one sheet here and 

you're finding one sheet there, that roll is probably 

consistent. 

Or the fact that at each building at this particular 

type of location we found that 100 percent of the locations 

there wasn't -- for example, the EPS foam board didn't have the 

tongue in groove.  They found no locations of that.  They found 

no adequate groove.  The EPS foam board was inadequate with 

respect to the groove that are necessary where any sheathing or 

framing is.  So it was, I think, 26 locations that they did at 

OSB sheathing or framing areas that have particular types of 
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defects.  And at 26 of the locations, 100 percent of them had 

the EPS foam board problem or some problem with the EPS foam 

board.  And then 20 out of those 26 had problems with the WRB. 

This is a triable issue of fact.  Or the Court can 

have a Daubert hearing where the experts explain that -- we 

submitted Mr. Felderman's (phonetic) affidavit where he showed 

the Court where you can look at the observation drawings, the 

photographs that are referenced in those observation drawings 

to see these conditions.  And he highlighted in Exhibit 1D the 

locations.  They're highlighted on these drawings.  They 

attached some example photographs that refer to this defective 

condition and showed how he came up with the numbers of 

locations.  

There's just simply a difference in the way that the 

stucco experts did it in his depo where he (indiscernible)  

only a couple.  They make an argument that Mr. Fronapfel 

testified you just have to read the observation drawings, and 

you'll find the defect locations.   

If you read the deposition of Mr. Fronapfel, which 

was Exhibit B of their -- to their motion, specifically on page 

46, the question was, if I look at page 4459, which is part of 

your observation drawing set, I will see notes that have photo 

references and a description of defect conditions or damages 

that you found during your observation.  That's what you're 

saying?  Meaning that's what you're saying is what you have to 
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look at for determining locations.  And Mr. Fronapfel's answer 

was yes.  And then the next question was, there isn't anywhere 

besides the observation matrices that I can look to get a 

comprehensive summary of either the intrusive testing or the 

observation, correct?  Answer:  Outside of reading the report 

in full, no.  

So there's also the report that you have to look at.  

They're relying only on another expert's interpretation of what 

the observation drawings say.  Again, Mr. Fronapfel says that 

you have to look at the photo references.  That was his answer 

to the question about photo references.  And if you look at the 

photo references, as Mr. Felderman went through for the Court, 

you can see all the highlighted areas where they found issues.  

And again, he counted those up.  44 intrusive openings, all 

with various defects.  100 percent of the buildings have 

defects related to the stucco.  26 locations where they were 

testing over this sheathing where 100 percent of those 26 had 

EPS foam problems and 20 out of the 26 had WRB problems.   

And it's from that information -- again, we're only 

talking about 18 units, yet here's 26 openings that they found 

100 percent problems with the foam.  They have surmised based 

on their experience in construction that you're likely to find 

this throughout the project.  The defense admits that you can't 

expect a -- an association, a plaintiff in one of these cases 

to completely skim the building to look to see where every 
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defect is.  So they presented nothing saying that the number of 

locations here is insufficient to reach these inferences.  So 

again, I -- oh, I'm not done.   

MR. HOROWITZ:  Yeah, I realized, and -- I realized 

and started returning.  I apologize.  

MS. MANSHIP:  Yeah.  So again, this all goes to, you 

know, the sufficiency of the evidence.  The Defense would have 

a chance to cross-examine Mr. Fronapfel in the trial.  The jury 

could decide if they believed Mr. Fronapfel's testimony that 

all of these locations had these problem or if these, you know, 

things were defects.  But if the Court wants to decide whether 

or not some information should be excluded, again, I ask that 

Mr. Fronapfel be here to testify.  I ask that their expert be 

here to testify as to why he thinks that there was not enough 

of an investigation.  

So this really comes down to, you know, their 

argument that there's just a few locations.  Even if you accept 

that, you can't enter judgment that the homeowners' association 

is entitled to no cost of repair for the WRB issue.  They admit 

there's at least a few locations.  So what portion of that cost 

of repair will judgment be entered as to?  There's just no way.  

And again, there's a triable issue as to how many locations are 

there.   

If you look at their motion, what they initially 

requested was judgment that the Association cannot get any cost 
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of repair for WRB LFRS or the foam -- any cost of repair.  

Well, again, they admit that there are at least a few locations 

where -- 

THE COURT:  But there's no opinion as to the cost of 

repairing a particular spot.  

MS. MANSHIP:  They have not --  

THE COURT:  (Indiscernible) a particular roll of, as 

you were saying, where the defects might be due to just a 

particular way -- a particular roll where the sheathing was 

laid.  We don't even have -- we don't have an opinion that 

breaks it down like that, right? 

MS. MANSHIP:  And they have not suggested that they 

have a method for determining that either, though.  You know, 

our -- there's just this triable issue of fact of how many 

locations.  So the Association, if our expert is to be 

believed, as -- in his opinion about the numbers of locations, 

the cost estimator has provided a cost of repair estimate that 

basically says we have to fix all the stucco for a variety of 

reasons.  And so that is the way that the cost of repair is set 

up.  

A jury can decide, well, I don't think that, you 

know, the WRB is as bad; therefore, they don't deserve all of 

this cost of repair for the stucco on the WRB, but they deserve 

it for this other thing.  Or say, the jury doesn't believe any 

of the other defects and only believes the WRB, but it's only a 
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portion of them, that's for the jury to decide how much of that 

cost of repair the Association is entitled to get.  

We don't have to provide a cost of repair that says, 

well, jury, if you only believe, you know, three locations or 

you only believe half, you know, then this is the cost of 

repair for that.  You know, our expert's opinion is that it is 

widespread.  It all needs to be replaced.  If the jury believe 

it's only 26, the jury then has information that's in the cost 

of repair about what it cost to fix stucco, and they can 

determine what the appropriate cost of that is.  So it should 

not be -- 

THE COURT:  Not sure how, but -- 

MS. MANSHIP:  Okay.   

THE COURT:  I'm not sure how.   

MS. MANSHIP:  You know, based on the expert's 

testimony at the trial, you know, they can determine if they 

can do that or not.  But again, this is not --  

THE COURT:  I'm just going to have you wrap it up 

because -- 

MS. MANSHIP:  Okay, okay.  

THE COURT:  -- I need to finish.  

MS. MANSHIP:  Okay, I understand.  I understand.  Let 

me just go through my notes because I kind of got off track of 

where I was going.  With respect to the LFRS issue, we 

acknowledge there was a mistake in the cost estimate and in the 
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report as far as adding an additional ten percent contingency.  

The existence of the one location where the LFRS system was 

found to be detective, while Mr. Fronapfel does have the 

opinion that you may find that in other locations, it should 

have just been covered under what are typical contingencies. 

THE COURT:  Okay.  

MS. MANSHIP:  So we are not making an argument for -- 

we are making an argument there that defect exists and may be 

found in other locations, but we're not asking for any 

additional money over and apart from a normal contingency.   

THE COURT:  Okay.  Counsel, briefly.  

MR. HOROWITZ:  Very briefly.  For this last issue, 

that is my concern is that Plaintiff saw an issue in one 

location.  The issue is he wants to say this is an issue they 

should be compensated for because it is going.  You're going to 

find more of it when you open up more.  This issue is not 

supported.   

It's not accurate that they're not asking for money 

for this and that it's only in contingency.  They're asking for 

$200,000 for this issue before markups, before contingency, 

before everything else.  And that's not an error.  That's 

exactly what Ed Fronapfel said to do.  He said ten percent of 

stucco costs.  The expert who did the costs came up with 

$160,000.  I don't know why they tweaked it up.  There's 

testimony that they decided that -- they decided to change the 
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formula and make that 200,000 instead of -- you know, instead 

of 160.   

But this is -- you know, this is an issue which 

was -- an issue just that they want a finding that they should 

recover for something that project-wise that they haven't even 

complained to have seen project-wise.  There is not a cost of 

repair provided to repair the instance where they identified or 

where they claim to have identified a structural framing 

deficiency in the one location.  They don't cost it out.  They 

just say -- assume that you're going to repair this project-

wise.   

For these other issues, Mr. Felderman, who gave the 

affidavit, is not a designated expert.  He hasn't been 

disclosed.  He is a partner of Mr. Ed Fronapfel, or he's 

someone else at Mr. Fronapfel's firm or his former firm.  I 

think he is (indiscernible) relevant here.  

Mr. Felderman is coming in and saying, you know, I 

believe that if you were to look at every single photograph in 

the pile, you could find some things that SPSA firm -- you 

know, that you would find something that we would quibble with.  

If I looked at every photograph in the pile, I'm going to find 

some areas that -- find some areas that Plaintiff's expert 

would like to say looks like it might be three-eighths of an 

inch of foam here instead of half an inch.  Looks like we're 

going to have a quibble with this area.   
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What Mr. Fronapfel testified to clearly is he likes 

to hide the ball.  He doesn't give me a list of quantifies.  He 

gives me or any other defendant who faces him two or three 

examples in his report or sometimes one of a condition he 

doesn't like, and he gives observation drawings.  And he says 

if you want to see everywhere where I find it to be 

problematic, everything I'm going to claim at trial is wrong, 

every instance I'm going to claim at trial we have the wrong 

number of layers of building paper, you can look at my 

observation matrix and find that.  

THE COURT:  Okay.  

MR. HOROWITZ:  The affidavit from his partner or his 

associate that says you could maybe look at all my -- you could 

maybe look at all the photographs that I really took and find 

some more areas where there's a problem, that doesn't change 

Mr. Fronapfel's testimony.  Fronapfel's the expert here, not 

Jeff Felderman.   

There's a reference by Plaintiff's counsel to a 

matrix that shows an X at four buildings.  I don't care if they 

made an X at four buildings.  They are talking about -- they 

are talking about issues that they say occur in numerous 

locations.  If Jeff Felderman wants to say or if Ed Fronapfel 

wants to say, actually, I gave you evidence that I found this 

issue to be deficient in five locations, great, we would deal 

with that.  But as you've pointed out already, I had to bring 
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this motion because I didn't have a cost to repair for two 

locations, three locations, or five locations where the weather 

resistant barrier didn't have enough layers or where the EPS 

foam board wasn't the right thickness.  

I have only one recommended repair.  So one 

recommended repair for those specific issues is to repair and 

replace the entire stucco envelope on the building.  And that 

is just a completely unsupported position, and it's not based 

on methodology.  You've heard it's not based on statistics at 

all.  It's based on Ed wanting to say -- Ed Fronapfel wants to 

say, well, generally, it's bad.  You have evidence to support 

that?  The evidence to support that is, as you heard today, we 

opened the areas of concern.  We found somewhere between two 

and five locations that we found to be problematic.  We want to 

do $2 million-plus worth of stucco repairs.  

That's why I have to bring the motion.  I don't have 

a cost to repair two locations, four locations, five locations 

and get the opportunity to say, well, this is one that's 

documented.  This is one that's maybe not documented, but we 

(indiscernible) it.  Frankly, if we were looking at an issue 

where we're repairing weather resistant barrier in five 

locations or five units, we could live with that, and I 

wouldn't have to say, hey, please knock out this claim where I 

have a $2 million repair for two locations, four locations, 

five locations.  Give them 26, which there aren't, where there 
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is -- you know, where there's an issue where we need to go 

underneath the stucco and we need to fix this bottom layer of 

the stucco.  That's really all there is to this motion.  

THE COURT:  Okay.  All right.  Well, obviously, I'm 

going to take these under advisement.  Let's talk about your 

all's schedule and my schedule.  So we got a -- right now the 

final trial management conference is set for February 10th, and 

trial's set for March --  

UNIDENTIFIED SPEAKER:  13th.   

UNIDENTIFIED SPEAKER:  13th.  

THE COURT:  The 13th, okay.  Trial's not moving.  

Trial's staying put.  But I'm inclined to consider moving that 

TMC back a little bit because it'll make the date of your joint 

pretrial statement due a little bit -- it'll give you a little 

breathing room on that, and it'll give me a little breathing 

room on these rulings.  I'm good, but I'm not sure I'm that 

good as far as getting you a ruling before you all even gear up 

for trial, which I think's going to happen way before the 

(indiscernible) case.  About the time the joint pretrial 

statement's due.  I'm open to that.  Do you want me to keep the 

date on right now for the 10th for the final trial management 

conference?  That's fine with me.  Anybody have any thoughts?  

MS. MANSHIP:  I'm not in the same room with Mr. Nuss, 

so I don't know his schedule.  I'm fine with it.   

Craig? 
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MR. NUSS:  Yes, Your Honor.  We can move it to a 

later date if they -- if it's good for the Court.   

THE COURT:  I'm not even sure what I have.  What 

would we have the following -- 

THE CLERK:  February (indiscernible).   

THE COURT:  That's a week, two weeks, three weeks.  

February (indiscernible). 

MR. HOROWITZ:  Your Honor, that is problematic for 

me.  I anticipate I am going to be in -- I'm probably going to 

be out of states for -- out of state for some depositions on 

the 23rd and 24th that were pretty difficult to put together 

and would not be able to be in person for that.  

THE COURT:  Okay.  Let's just keep it on the way it 

is for right now.  And if you all -- I mean, I'll do the best I 

can, but you may not get the ruling before you need to file 

what you need to file for the TMC.  That's my point.  So let me 

do what I can do.  I know what's ahead of me, and I -- you 

know, most of you know I don't usually just do a sentence or 

two.  And I think these motions are obviously very -- they're 

very important to all the parties who are involved.  So let me 

get my hands around this, and I'll get you a ruling just as 

quick as I can.  All right?  Y'all have a good weekend.  

MS. RAI:  Thank you, Your Honor.   

MR. NUSS:  Thank you, Your Honor.   

 (Proceedings concluded at 10:53 a.m.)  
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LORBER, GREENFIELD & POLITO, LLP 
Louis W. Horowitz, Esq. [S.B. #020842] 
3930 E. Ray Road, Suite 260 
Phoenix, AZ 85044 
TEL: (602) 437-4177 
FAX: (602) 437-4180 
lhorowitz@lorberlaw.com 
 
WILENCHIK & BARTNESS, P.C. 
Dennis I. Wilenchik 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
 
 
Attorneys for Defendants/Third-Party Plaintiffs K. Hovnanian  
at Gallery, LLC and K. Hovnanian Arizona Operations, LLC  
 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
 

GALLERY COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation, 
 
   Plaintiff, 
 
v. 
 
K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
LLC, an Arizona limited liability company; JOHN 
DOES I-X AND JANE DOES I-X, WHITE 
CORPORATIONS I-X; BLACK 
PARTNERSHIPS I-X; AND GRAY LIMITED 
LIABILITY COMPANIES I-X,  
 
   Defendants. 
 

Case No. CV2020-008714 
 
 
DEFENDANTS’ MOTION FOR 
AWARD OF ATTORNEY’S FEES 
 
 
 
 
 
(Assigned to the Honorable Katherine 
Cooper) 
 

K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
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LLC, an Arizona limited liability company; 
 

  Third-Party Plaintiffs, 
 
v. 
 
CHAS ROBERTS AIR CONDITIONING, INC., 
an Arizona corporation; DESERT VISTA, INC., 
an Arizona corporation; GOTHIC 
LANDSCAPING, INC., a California corporation; 
HOME BUILDERS SITE SERVICES OF 
ARIZONA, LLC, an Arizona limited liability 
company; LEBLANC BUILDING CO., INC., an 
Arizona corporation; LIBERTY 
CONSTRUCTORS, LLC, an Arizona limited 
liability company, dba LIBERTY ARIZONA; 
RENCO LLC, an Arizona limited liability 
company, dba RENCO ROOFING; R/S SERVICE 
& SUPPLY, INC., an Arizona corporation; 
SARGON MASONRY CONSTRUCTION, LLC, 
an Arizona limited liability company; and DOES 
1-50. 
 
   Third-Party Defendants, 

 
 
 COME NOW Defendants K. Hovnanian at Gallery, LLC and K. Hovnanian Operations, 

LLC, (“Hovnanian”), by and through undersigned counsel, and, pursuant to Ariz.R.Civ.P. 54 and 

A.R.S. 12-341.01(A) and 12-1364, hereby move for an award of attorney’s fees as successful and 

prevailing parties against Plaintiff Gallery Community Association. 

 Each cause of action asserted by Plaintiff against Defendants has been resolved, some 

through stipulated dismissal and the rest through the Court’s ruling granting Defendants’ Motion 

for Summary Judgment on February 8, 2023. A permissive award of fees to Defendants is 

authorized by statute and all relevant factors discussed in the controlling authorities support a fee 

award. 

I. BASES FOR FEE AWARD 
 
 A.R.S. § 12-341.01(A) provides that the court may award a successful party’s reasonable 

attorney’s fees in matters arising out of express or implied contract. Arizona’s Supreme Court 

confirmed in Sirrah Enterprises, LLC v. Wunderlich, 242 Ariz. 542, 544–47, 399 P.3d 89, 91–94 

(2017) that a claim based on the Implied Warranty of Workmanship and Habitability arises from 
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contract and authorizes a fee award for the successful party under A.R.S. § 12-341.01(A). 

Plaintiff’s claims include allegations of breach of the Implied Warranty of Habitability and 

Workmanship (Third Cause of Action). Other causes of action arise from express written 

agreement. These include allegations of express Breach of Contract (Fourth Cause of Action) 

alleging breach of the Declaration of Covenants, Conditions Restrictions and Easements for 

Gallery (“Declaration”), and Breach of Implied Covenant of Good Faith and Fair Dealing (Second 

Cause of Action) arising from the same Declaration. 

 A.R.S § 12-1364 provides an additional basis for an award of fees to Hovnanian as 

prevailing parties. A.R.S § 12-1364(A) provides that the Court may award reasonable attorney’s 

fees and taxable costs to a prevailing party with respect to a contested issue. The seller is deemed 

the prevailing party if the relief obtained by a purchaser is not more favorable than the repairs, 

replacements, and offers made prior to filing the action.  

 Arizona’s courts have interpreted the statute to apply even when a party ultimately fails to 

show that they have a right to recover upon the contract that forms the basis for the claim. Shirley 

v. Hartford Accident & Indemnity Co., 607 P.2d 389 (Ariz. App. 1979). Proof of the non-existence 

of a contract can form the basis for an award. Mullins v. S. Pac. Transp. Co., 174 Ariz. 540, 543 

(App.1992). 

 The statute can apply to allow recovery of fees in connection with tort claims which are 

intertwined with and could not exist without a breach of contract. Sparks v. Republic National 

Life Insurance Co., 647 P.2d 1127 (Ariz. 1982). 

 Defendants Hovnanian have received summary judgment in their favor. They are 

successful and prevailing parties for all purposes on all issues even before considering offers or 

repairs performed pursuant to the Purchaser Dwelling Act process or considering written offers to 

settle the claims. 

II. PERMISSIVE FEE FACTORS 

 A.R.S. § 12-341.01(A) provides that the Court may award reasonable attorney’s fees. The 

factors that apply to determining a reasonable fee under the permissive fee statute are set forth in 
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Associated Indemnity Corp. v. Warner, 143 Ariz. 567, 570, 694 P.2d 1181, 1184 (1985) and each 

of the factors weighs in Defendants’ favor. 

A. “The merits of the claim or defense presented by the unsuccessful party.” 
 

 Plaintiffs brought multiple causes of action and the moving Defendants and other entities. 

A Negligence claim and claims against certain parties were resolved by stipulation. The three 

contract-based claims and the fraud claim were the subject of motions for summary judgment 

which were ultimately resolved by Motion.  

B. “The litigation could have been avoided or settled and the successful party’s 
efforts were completely superfluous in achieving the result.” 

 
 

 The parties participated in a pre-litigation repair and offer process pursuant to the Purchaser 

Dwelling Act, two formal mediation sessions before Hon. Lawrence Fleischman, Ret., and 

multiple further exchanges of settlement offers, including offers exchanged through January 2023. 

Attempts at resolution of the remaining claims were largely unsuccessful.  

 The litigation could not have been avoided or settled without the defense efforts including 

the motion practice which ultimately led to the withdrawal of some claims and rulings on the 

others. Defendants’ efforts were not superfluous. 

C. “Assessing fees against the unsuccessful party would cause an extreme 
hardship.” 
 
 

 Defendants recognize that any unexpected expense may constitute a “hardship” but no 

evidence suggests that an award of fees against either business entity Plaintiff in the amount at 

issue would constitute an “extreme hardship.” Here it would not inappropriate to subject Plaintiff 

to the risk of some expense to discourage further pursuit of claims. If litigation bears no risk of 

fee exposure to Plaintiff as supposedly subject to “extreme hardship” then Plaintiff has no 

deterrent to pursuing claims that lack legal merit. The statute should be enforced equally. 

 D. “The successful party did not prevail with respect to all relief sought.” 

 This factor also weighs in favor of granting all incurred fees, since the matter was resolved 

entirely in favor of Defendants. 
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E. “[T]he novelty of the legal question presented and whether such claim or 
defense had previously been adjudicated in this jurisdiction.” 

 
 

 The legal issues that were ultimately dispositive on the remaining motion practice were not 

new or novel, and were addressed in prior published Arizona Supreme Court and Appellate 

decisions.  

F. “[T]he trial court should consider whether the award in any particular case 
would discourage other parties with tenable claims or defenses from litigating 
or defending legitimate contract issues for fear of incurring liability for 
substantial amounts of attorney’s fees.” 

 
 

 The community of practitioners in the field is limited and the result here will be known and 

considered by them in further decisions both as to whether to continue attempts to recover in this 

matter and as to how far to continue with a flawed case in other matters. Attorneys in the field 

will be able to evaluate the circumstances of this award and the particular factors which led to the 

award. 

 Failure to award fees here would definitely discourage parties from defending claims 

because it would tell litigants, especially those in the field of construction defect litigation, that a 

weak or unsupported claim presents no fee exposure risk because even an entirely successful result 

offers no chance for the builder or vendor to recover. 

III. DESCRIPTION AND SPECIFICITY OF FEES 

 Defendants have set forth its fees with the specificity and detail required by Arizona law. 

See Schweiger v. China Doll Restaurant, 138 Ariz. 183, 623 P.2d 921 (App. 1983). The attached 

Declaration of Dennis Wilenchik and Declaration of Louis Horowitz include summaries from 

counsel of the amounts and counsel’s affirmation that these amounts, the rates, and the billed tasks 

were reasonable and necessary.  

IV. CONCLUSION 

 An award of defense fees is legally authorized under Arizona law, is strongly supported by 

Arizona’s factors for permissive fee awards, and supported by the declarations confirming 

reasonableness of the rates and tasks. 
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Dated:  February 24, 2023   LORBER, GREENFIELD & POLITO, LLP 
 
 
 
      By: /s/Louis Horowitz     
       Louis W. Horowitz, Esq. 
       3930 E. Ray Road, Suite 260 
       Phoenix, AZ 85044 
       Attorneys for Defendants/Third-Party  
       Plaintiffs K. Hovnanian at Gallery, LLC and  
       K. Hovnanian Arizona Operations, LLC 
 
 
 
 
 
Original of the foregoing e-filed 
this 24th day of February, 2023 with:  
 
Clerk of the Court 
Maricopa County Superior Court 
101 W. Jefferson 
Phoenix, AZ  85003 
 
COPY of the foregoing emailed this 
24th day of February, 2023 to: 
 
Craig S. Nuss 
Penny J. Manship 
BURG SIMPSON ELDREDGE 
HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 
Englewood, CO 80112 
cnuss@burgsimpson.com 
pmanship@burgsimpson.com  
Attorneys for the Plaintiff 
 
Dennis I. Wilenchik 
WILENCHIK & BARTNESS, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
Attorneys for Defendants/Third-Party Plaintiffs  
K. Hovnanian at Gallery, LLC and K. Hovnanian Arizona  
Operations, LLC 
 
Michael A. Ludwig 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
Attorneys for Third-Party Defendant  
LeBlanc Building Co., Inc. 
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Tom Shorall Jr. 
Jason J. Boblick 
SHORALL MCGOLDRICK ZERLAUT 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tom@shorallmcgoldrick.com 
jason@shorallmcgoldrick.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
 
Rina Rai 
Mohamad Tokko 
RAI DUER, P.C. 
3033 North Central Avenue, Suite 500 
Phoenix, AZ 85012 
RRai@raiduer.com  
Mtokko@raiduer.com 
Attorneys for Third Party Defendants  
Renco Roofing and Desert Vista, Inc. 
 
Leonard T. Fink 
David S. Schopick 
SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant 
Sargon Masonry Construction, LLC 
 
 
By:  /s/Erikka Rico    
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Dennis I. Wilenchik, #005350 

Janis G. Pelletier, #019246 

admin@wb-law.com 

Attorneys for Defendants 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
GALLERY COMMUNITY ASSOCIATION,  

 Plaintiff, 
 

v. 

 

K HOVNANIAN AT GALLERY LLC, and K 

HOVANANIAN OPERATIONS, LLC, 

 

 Defendants. 

Case No. CV2020-008714 

 

DECLARATION OF DENNIS I. 

WILENCHIK IN SUPPORT OF 

ATTORNEYS FEES AND COSTS 

 

(Assigned to the Honorable Katherine 

Cooper) 

 

 

Dennis I. Wilenchik, Esq, being first duly sworn upon his oath, deposes and states under 

penalty of perjury as follows:  

1. I am the managing partner of Wilenchik & Bartness, P.C. (“W&B”). I am lead 

counsel for Defendant K Hovnanian at Gallery LLC, and K Hovananian Operations, LLC 

(“Defendant”) in this litigation. I am authorized to make this Declaration, which I make of my 

own personal knowledge 

2. Defendant retained W&B and agreed to pay fees on an hourly basis, along with 

costs. 

3. The parties agreed that W&B paralegals, under the supervision of attorneys, would 

work on this case. 

4. I set the hourly charges for each attorney or paralegal who worked on this and all 
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matters at the firm. 

1. Defendant was billed at $400.00 and then increased to $450 per hour for my time. 

My practice focuses on civil litigation with an emphasis on real estate and business.  I am rated 

AV® Preeminent™ from Martindale-Hubbell®.  I am a member of the Maricopa County Bar 

Association and the American Bar Association.  I have been a nationally certified civil trial 

advocate by the National Board of Trial Advocacy for over 15 years.  I am licensed to practice 

before all state and federal courts in Arizona, Texas, New York State, the District of Columbia, 

the Ninth Circuit Court of Appeals and the United States Supreme Court.  

5. W & B used attorneys to work on this case as follows: 

• John D. “Jack” Wilenchik was billed at $200.00 per hour for his time.  He is a 

litigation and trial lawyer who handles cases in areas including business and 

employment law, real estate, civil rights, law enforcement, and victim’s rights 

mattes.  He is licensed to practice in state and federal court in Arizona, the 9th 

Circuit, the 10th Circuit, the U.S. Supreme Court and the U.S. Tax Court.  He has 

been named to the national Superlawyers list of “Top Rated Attorneys” by 

Thomas Reuters. 

• Janis G. Pelletier is an Associate Attorney at W&B and her billable hourly rate 

is $370.00 per hour.  She received her Juris Doctor degree from Arizona State 

University and has been licensed to practice in Arizona since 1998.  She is a 

commercial litigator with an emphasis on real estate and construction law. 

• Former Associate Attorney Christopher J. Feasel is an experienced litigator who 

has tried more than 70 cases since first becoming licensed in California in 2003.  

He was admitted to the State Bar of Arizona in 2016 and is licensed to practice 

in all state and federal courts in Arizona.  His billable rate while working on this 

case was $250.00 and then increased to $275.00. 

• Former Associate Attorney Lawrence J. Felder was a Senior Attorney is retired.  

He routinely billed at $255.00 per hour.  He received his Juris Doctor from 

Arizona State University’s Sandra Day O’Connor College of Law in 1988.  He 
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was admitted to the State Bar of Arizona in 1999 and before that, practiced in 

Massachusetts and Rhode Island.  His areas of practice included Complex 

Commercial Litigation, Commercial Arbitration, Commercial Bad Faith, 

Commercial Mediation, Commercial Torts, Commercial Transactions, 

Commercial Litigation, Commercial Fraud and Commercial Liability. 

• Former Associate Attorney Robert J. Dilk received his Juris Doctor from 

Arizona State University’s Sandra Day O’Connor College of Law in 2015.  He 

was admitted to the State Bar of Arizona in 2015.  His areas of practice include 

construction law, and patent and trademark law.  His billable hourly rate was 

$150.00 per hour. 

• Former Associate Attorney Barbara J. Stansil  received her Juris Doctor from 

William and Mary Law School in 2014.  She was admitted to the State Bar of 

Arizona in 2018.  Her areas of practice include construction law and criminal 

law.  Her billable hourly rate was $175.00 and was increased to $200.00. 

• Former Associate Attorney Matthew Moosbrugger received his Juris Doctor 

from Arizona State University.  He was admitted to the State Bar of Arizona in 

2019.  His areas of practice include labor and employment.  His billable hourly 

rate was $175.00 per hour. 

6. W&B used paralegals to work on this case, which added value, reduced costs to the 

client and their projects on this case were not ministerial in nature. 

• Victoria M. Stevens, Senior Paralegal, has been in the legal profession for 

more than 30 years.  She received her Juris Doctor from Arizona State 

University’s Sandra Day O’Connor College of Law in 1991 and works in the 

areas of e-discovery, commercial litigation, bankruptcy, appeals and 

collections.  She has been at the firm since 2009.  Her billable hourly rate 

while working on this case was $175.00 and then increased to $200.00. 

• Tammy S. Spears, Paralegal, has been in the legal profession for more 

than 30 years. She received her Associates’ Degree in Paralegal 
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Studies from Kaplan University.  She has worked for more than a 

decade with the Coconino County Attorney’s Office on several high-

profile felony cases and works with construction defect, criminal law, 

commercial litigation, bankruptcy, appeals, and collections. She has 

been at the firm since 2021. Her billable hourly rate while working on 

this case was $150.00. 

• Brian B. Bush is a Law Clerk at W&B and his billable hourly rate is $200.00 

per hour.  He received his Juris Doctor degree from Missouri Saint Louis 

University School of Law and was licensed to practice in Florida in 2006.  

His areas of practice include construction defect and criminal defense.  

• Docketing Paralegal Toni G. Boragina has been with W&B for more 

than 5 years.  She has been a docketing paralegal for more than 20 

years.  Her billable hourly rate is $125.00 per hour. 

• Former Paralegal Mario A. Compos worked on this case and is no 

longer with the firm.  He has been a paralegal for more than 34 years 

and received his Juris Doctorate degree from Santa Clara University 

School of Law in 1980 and works in the areas of commercial law, civil 

litigation, and employment law.  His billable hourly rate while working 

on this case was $175.00. 

• Former Paralegal Jennifer R. Alvarez worked on this case and is no 

longer with the firm.  She has been a paralegal for more than 10 years.  

She has worked and/or continues to work in the area of commercial 

litigation, with an emphasis in real estate law, construction defect, 

contract law and employment law, among others.  Her billable hourly 

rate was $150.00 per hour. 

• Former Paralegal Jane Eiben worked on this case.  She is no longer 

with the firm.  She received her Juris Doctor from Summit Law School.  

Her billable hourly rate was $175.00 per hour. 
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• Former Paralegal Shelly N. Witgen worked on this case and has been 

in the legal profession for approximately 15 years.  She received her 

Associates Degree in Paralegal Studies from Phoenix College in 2015 

and her national “Certified Paralegal” designation through NALA in 

2016.  Shelly has worked in the areas of personal injury / civil 

litigation.  Her billable hourly rate was $150.00. 

7. Westlaw is being included as attorneys’ fees, which is allowed as recoverable as an  

element of an award of attorneys’ fees, rather than as an overhead expense. Ahwatukee Custom 

Ests. Mgmt. Ass'n, Inc. v. Bach, 193 Ariz. 401, 403–04, 973 P.2d 106, 108–09 (1999).  These 

fees were necessary and reasonable for the research done in this case. 

8. The statement of attorneys’ fees incurred by W&B are attached to this Declaration 

as Exhibit 1. The statement reflects the specific charges, dates incurred and responsible attorney 

and paralegal time involved related to this issue presented to the court. These are all self-

explanatory, were reasonable and necessary to obtain the final result. 

9. The detailed breakdown of the costs associated with this case are included in Exhibit 

1 and were necessary to further the resolution of this matter. 

10. The total hours expended on this matter by Wilenchik & Bartness were 785.15. The 

total fees for Wilenchik & Bartness were $159,311.22. Total costs incurred in this matter were 

$86,360.20. 

11. Based upon the foregoing, Defendant is requesting that the total amount of fees and 

costs expended to complete this matter be awarded.  

I declare under penalty of perjury that the foregoing is true and correct. 

 

  EXECUTED: February 23, 2023. 
           
     

       /s/ Dennis I. Wilenchik  

       Dennis I. Wilenchik, Esq. 
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LORBER, GREENFIELD & POLITO, LLP 
Louis W. Horowitz, Esq. [S.B. #020842] 
3930 E. Ray Road, Suite 260 
Phoenix, AZ 85044 
TEL: (602) 437-4177 
FAX: (602) 437-4180 
lhorowitz@lorberlaw.com 
 
WILENCHIK & BARTNESS, P.C. 
Dennis I. Wilenchik 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
 
 
Attorneys for Defendants/Third-Party Plaintiffs K. Hovnanian  
at Gallery, LLC and K. Hovnanian Arizona Operations, LLC  
 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
 

GALLERY COMMUNITY ASSOCIATION, an 
Arizona non-profit corporation, 
 
   Plaintiff, 
 
v. 
 
K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 
LLC, an Arizona limited liability company; JOHN 
DOES I-X AND JANE DOES I-X, WHITE 
CORPORATIONS I-X; BLACK 
PARTNERSHIPS I-X; AND GRAY LIMITED 
LIABILITY COMPANIES I-X,  
 
   Defendants. 
 

Case No. CV2020-008714 
 
 
DEFENDANTS’ REPLY IN SUPPORT 
OF MOTION FOR ATTORNEY’S 
FEES 
 
 
 
 
 
(Assigned to the Honorable Katherine 
Cooper) 
 

K. HOVNANIAN AT GALLERY, LLC, an 
Arizona limited liability company; K. 
HOVNANIAN ARIZONA OPERATIONS, LLC, 
an Arizona limited liability company; K. 
HOVNANIAN DEVELOPMENTS OF 
ARIZONA, INC., an Arizona corporation; K. 
HOVNANIAN COMPANIES OF ARIZONA, 

 

Clerk of the Superior Court
*** Electronically Filed ***

M. De La Cruz, Deputy
3/22/2023 4:48:22 PM

Filing ID 15715264
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LLC, an Arizona limited liability company; 
 

  Third-Party Plaintiffs, 
 
v. 
 
CHAS ROBERTS AIR CONDITIONING, INC., 
an Arizona corporation; DESERT VISTA, INC., 
an Arizona corporation; GOTHIC 
LANDSCAPING, INC., a California corporation; 
HOME BUILDERS SITE SERVICES OF 
ARIZONA, LLC, an Arizona limited liability 
company; LEBLANC BUILDING CO., INC., an 
Arizona corporation; LIBERTY 
CONSTRUCTORS, LLC, an Arizona limited 
liability company, dba LIBERTY ARIZONA; 
RENCO LLC, an Arizona limited liability 
company, dba RENCO ROOFING; R/S SERVICE 
& SUPPLY, INC., an Arizona corporation; 
SARGON MASONRY CONSTRUCTION, LLC, 
an Arizona limited liability company; and DOES 
1-50. 
 
   Third-Party Defendants, 
 
 

 COME NOW Defendants K. Hovnanian at Gallery, LLC, and K. Hovnanian Operations, 

LLC (“Defendants”), by and through undersigned counsel, and submit the following as their Reply 

in Support of their Motion for Attorney’s fees. Defendants are entitled to an award of attorney’s 

fees for the reasons set forth in the Motion and herein. 

I. FEES RELATED TO DISMISSED DEFENDANTS AND RESOLVED CIVIL 
 IMPROVEMENT CLAIMS 
 
 
 Defendants agree that fees and costs related specifically to defense and settlement of claims 

against the dismissed Defendant entities should be removed from the fee request because the 

parties agreed to bear related fees and costs. Plaintiff has suggested that these issues support a 

50% reduction in fees, but this grossly overestimates the costs associated with these items. The 

estimate is not accurate and is not a specific objection as required by State ex rel. Corbin v. Tocco, 

173 Ariz. 587, 594, 845 P.2d 513, 520 (App. 1992). Plaintiff has identified a handful of examples 

in p. 12, footnote 2, but the records do not show that 50% of the fees or even 50% of the fees 

incurred up to the time of dismissal related specifically to the defense and settlement of the claims. 

Defendants have provided a summary of items attached hereto as Exhibit A listing fees and costs 
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related to the dismissed parties which amount to $2,422.00 in total attorney’s fees ($405 incurred 

from Wilenchik & Bartness, P.C. and $2,017 incurred from Lorber Greenfield & Polito, LLP). 

These amounts should be removed from the fee request to reflect the fees and costs to be borne 

by the parties, instead of the 50% reduction requested by Plaintiff. 

 Defendants agree that fees and costs related specifically to defense of claims related to civil 

improvements and related indemnity claims should be removed from the fee request. Plaintiff has 

suggested that these issues support another 50% reduction in fees, but again this grossly 

overestimates the amount of fees and costs incurred in relation to defense of claims based on civil 

improvements. Defendants have provided a summary of items attached hereto as Exhibit B listing 

fees related to the civil improvement claims which amounts to $6,245.75 in total attorney’s fees 

($718.25 from Wilenchik & Bartness, P.C. and $5,527.50 from Lorber, Greenfield & Polito, LLP). 

These amounts should be removed from the fee request to reflect the fees and costs to be borne 

by the parties, instead of the 50% reduction requested by Plaintiff. Exhibit B includes items related 

to pursuit of indemnity from subcontractors who performed work on civil improvements, but does 

not include fees related to the pursuit of insurance coverage as an additional insured on policies 

obtained by those subcontractors. 

II. MERITS OF THE CLAIMS 

 Plaintiff has argued in its response that there was not ruling “on the merits” since the 

summary judgment was largely based on Plaintiff’s lack of authority to pursue Implied Warranty 

of Workmanship and Habitability claims. Plaintiff argued that the Court’s ruling was based on 

standing and not the “merits” of the case. 

 First of all, the ruling included findings that three separate causes of action failed as a 

matter of law and undisputed fact. See Minute Entry dated February 8, 2023, granting relief in 

Defendants’ favor on Plaintiff’s Counts 3 (Implied Warranty of Workmanship and Habitability), 

2 (Breach of Contract), and 4 (Breach of Implied Covenant of Good Faith and Fair Dealing). 

 Second, there is no requirement under the applicable statutes or authorities that a case be 

determined on factual bases in order to justify a fee award.  
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 “An adjudication on the merits is not a prerequisite to recovering attorneys’ fees under 

[A.R.S. § §12-341.01].’ ” Med. Protective Co. v. Pang, 740 F.3d 1279, 1283 (9th Cir. 2013) 

(quoting Fulton Homes Corp., 214 Ariz. 566, 572, 155 P.3d 1090, 1096 (App.Div.1, 2007).  

 Defendants have claimed a right to fees under A.R.S. §§ 12-341.01(A) and 12-1364. A.R.S. 

§ 12-341.01(A) defines the right as owed to the “successful party.” A.R.S. § 12-1364 refers to the 

prevailing party based on the relief obtained. Neither statute includes a finding of factual issues 

such as the existence or non-existence of a defect. 

 Finally, the factors for granting a permissive fee award under Associated Indemnity include 

“The merits of the claim or defense presented by the unsuccessful party.” Associated Indemnity 

Corp. v. Warner, 143 Ariz. 567, 570, 694 P.2d 1181, 1184 (En Banc, 1985), and see Scottsdale 

Mem'l Health Sys., Inc. v. Clark, 164 Ariz. 211, 216, 791 P.2d 1094, 1099 (Ct. App. 1990). 

Plaintiff has not shown here that the claims had considerable legal merit that would warrant a 

reduction or mitigation of the amount of appropriate fees. 

III. WHETHER EFFORTS WERE SUPERFLUOUS 

 Plaintiff argues that the ultimately successful issues were not raised previously and should 

have been addressed or raised sooner. However, Defendants argued in prior motion practice 

including Defendants/Third-Party Plaintiffs’ Motion for Summary Judgment dated February 19, 

2021. Defendants argued that the Breach of Contract and Covenant of Good Faith and Fair 

Dealing claims fail, and that the Implied Warranty of Good Faith and Fair Dealing claims could 

only be brought by the homeowners. (Id., p. 4.) Plaintiff is incorrect when it argues that the issue 

of the Association’s lack of standing was not raised in this prior motion. 

IV. WHETHER AN AWARD WOULD CONSTITUTE AN EXTREME HARDSHIP 

 “[A]lthough the party requesting fees has the burden of proving his entitlement to an award 

of fees, the party asserting financial hardship has the burden of coming forward with prima facie 

evidence of financial hardship.” Woerth v. City of Flagstaff, 167 Ariz. 412, 420, 808 P.2d 297, 

305 (Ct. App. 1990). 

 Here, Plaintiff has submitted a sworn declaration from its president, Matthew Jones, who 

states that the Association is unable to pay a fee judgment. He provided a financial summary 
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identifying $191,800 in assets, mostly accounts. He stated that funds must be used for capital 

assessments. He concluded that a fee award would be an “extreme hardship” for the association. 

Although the Declaration does provide evidence the court could consider, it is at best conclusory. 

The Association certainly has the ability to pay some fee award from amounts on hand and cannot 

be said on the evidence submitted to be subject to extreme hardship through a reasonable fee 

award. 

V. TOTAL RELIEF 

 Plaintiff argues that the relief obtained was not total because the parties agreed to resolve 

civil improvement issues. The civil improvement issues amounted to around 3% of Plaintiff’s 

total claim for damages. 

 Plaintiff identified $58,236.34 in direct costs for civil improvement issues including site 

grading and flatwork. All direct costs include around 76.5% markup or “burden,” which means 

the total burdened cost for all civil improvement claims is around $102,787.14. This was out of a 

total claim for $1,859,725.41 in total direct costs and $3,282,305.74 in total burdened costs. 

(Exhibit C hereto, Nautilus Cost of Repair report, GALLERY_NBC-5076-5092). 

 The parties resolved a claim which amounted to 3% of Plaintiff’s claimed costs. This does 

not constitute a significant portion of the case nor does it support an argument that Defendants did 

not obtain total relief on the claim and contested issues. 

VI. NOVEL LEGAL QUESTION  

 Here the legal cause of action was not “novel” so much as the cause of action was 

inapplicable and not supported by the applicable statutes and law. Plaintiff argued that it could 

pursue rights arising from a judicially created remedy granted to purchasers of homes against 

builder-vendors. The Implied Warranty rights created and defined by Columbia Western. Corp. v. 

Vela, 122 Ariz. 28, 32 (App. 1979) and Richards v. Powercraft Homes, Inc., 139 Ariz.  242  (1984) 

have never run to a homeowners association. Later authorities have expanded the scope of the 

warranty to run against builders and vendors such as Lofts at Fillmore Condo. Ass’n v. Reliance  

Com. Constr., Inc., 218 Ariz. 574 (2008). As addressed in Defendants’ Reply in Support of their 

Motion for Summary Judgment, no authorities have ever expanded the right to belong to a 
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homeowner’s association on its own. A condominium association is empowered by statute to 

pursue claims on behalf of individual owners’ rights and the cases involving claims by an 

association all arise from claims where a condominium exercised that statutory power. 

VII. DISCOURAGING PURSUIT OF LEGITIMATE CLAIMS 

 Plaintiff has argued that the cost of investigation and the inability to recover those amounts 

are already a disincentive to pursue claims. Plaintiff’s own expenses are not appropriate to 

consider in evaluating the Associated Indemnity factors.  

The possibility of a fee award against an unsuccessful party is always a factor but does not 

appear to have discouraged claims and litigation over construction defect issue claims. 

VIII. A.R.S. § 12-1364 AS AN ADDITIONAL BASIS FOR AWARDING FEES 

 Defendant has not addressed the extent of repairs offered and made pursuant to A.R.S. § 

12-1363 because they are not necessary to address the right to recovery under A.R.S. § 12-1364. 

The statute provides for an award to the prevailing parties. A.R.S. § 12-1364 includes the 

following definition:  

“The seller is deemed the prevailing party with respect to a contested issue if the 
relief obtained by the purchaser for that contested issue, exclusive of any fees and 
taxable costs, is not more favorable than the repairs or replacements and offers made 
by the seller before the purchaser filed a dwelling action pursuant to section 12-
1363.”  
 

Plaintiff did not obtain relief on any of its defect claims, and did not obtain a more favorable result 

on any issue. 

IX. REASONABLENESS OF FEES 

 As for the reasonableness of fees incurred by multiple firms, Plaintiff has not shown how 

any fees incurred by Wilenchik & Bartness were unreasonable for any reason. Retention of 

attorneys at two firms on its own is not unreasonable on its face, especially in a case with over $3 

million in claimed damages. Duplicative work has not been identified. Plaintiff has also had three 

or more attorneys appear in this matter and the case appears to have been reasonably staffed given 

the extent of the claims and issues. 

 Again, Plaintiff has not identified specific examples of any fee items that were excessive, 

not necessary, duplicative, or otherwise not reasonable. No basis for reduction of fees on the basis 

KHOV APP 000230



 

 

7 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
l:\hpd\gallery_pape
rless\motions\!!mot
ionattorneyfees\rep
lymtnfees-
032223.docx 

LO
RB

ER
, G

RE
E

N
FI

E
LD

 &
 P

O
LI

TO
, L

LP
 

39
30

 E
. R

ay
 R

oa
d,

 S
ui

te
 2

60
, P

ho
en

ix
, A

Z
 8

50
44

 
Te

le
ph

on
e 

(6
02

) 4
37

-4
17

7 
/ 

Fa
cs

im
ile

 (6
02

) 4
37

-4
18

0 

of reasonableness has been identified. 

 To the extent any fees should be excluded from the fee award due to the parties’ agreement 

to bear their own fees and costs on party dismissals or civil improvements, the relevant fee and 

cost items have been listed in Exhibits A and B hereto. Additional reductions for these items are 

not appropriate, especially based on the excessive reductions of 50% and 50% proposed by 

Plaintiff. The tasks related to these items amount to $2,422 and $6,245.75 total. 

X. COSTS RELATED TO MOTION TO PRECLUDE EXPERT REPORTS 

 Costs involved in pursuit of indemnity rights, including the motion practice over expert 

reports, are recoverable. 

 Pursuit of indemnity and perfection of other rights to be indemnified, defended, and 

protected by insurance are necessary steps in pursuing a just defense. Arizona’s rules allow and 

encourage parties to bring their claims for indemnity in one action to allow restitution in one 

proceeding of all issues arising out of a particular dispute. Ewing v. Goettl’s Metal Products, Co., 

116 Ariz. 484, 569 P.2d 1382 (App.Div.1, 1977). 

 Further, Defendants were required to pursue claims against Third-Party Defendants under 

statutory requirements of A.R.S. § 12-1362(D).  

XI. FEES WERE INCURRED AND ARE RECOVERABLE 

 Plaintiff has argued that there is not sufficient evidence that fees were incurred. Dennis 

Wilenchik provided an affidavit regarding the amount of fees invoiced and incurred in services 

provided by Wilenchik & Bartness, P.C., with each entry identified in the exhibit. The affidavit 

provides all necessary evidence to show the amount of fees incurred and specific tasks for each 

entry. Louis Horowitz provided an affidavit with the amount of fees incurred and invoiced for 

work by Lorber, Greenfield & Polito, LLP. The fact that fees were paid by an insurer does not 

mean that fees were not incurred and are not recoverable. Plaintiff has not cited any Arizona law 

in support of its claim that fees paid by an insurer are not recoverable. 

XII. STATEMENT OF COST ITEMS 

 Defendant agrees that the costs related to depositions of Liberty Constructors, LLC’s expert 

Alan Shelton and representative Todd Sarager should be removed from the Statement of Costs. 
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These include the following items: 

• Shelton Consulting - Deposition fee of Alan Shelton - $910.00 

• Esquire – Deposition of Alan Shelton  $915.40 

• Esquire – Deposition – Sarager $560.80 of costs included in 09/01/22 invoice for 
depositions of Sarager, Jones & Thorton. 
 
Per the Esquire Litigation Services, LLC invoice dated 09/01/22, costs attributable to 
the deposition of Mr. Sarager are itemized. See Exhibit D hereto, Invoice 2296886. The 
deposition of Mr. Sarager went from 9:00 AM to 10:30 AM. 

 
o 1.5 hours - $90.00 ($60/hour) 
o Transcript - $350.00 
o Exhibit - $45.80 
o Condensed - $25.00 
o Processing and Compliance - $50.00 

 

 Plaintiff has requested that mediation fees be cut by 50% but this is not warranted as the 

time spent on mediation of claims with subcontractors involved in civil improvements did not take 

up 50% of the mediation time or cause additional mediation fees to be incurred. 

XIII. CONCLUSION 

 For the reasons stated in the motion and herein, the request for attorney’s fees, taxable 

costs, and other costs should be granted. Reductions to total claims to reflect the parties’ 

agreement to bear fees and costs regarding dismissal of two defendants are appropriate, as are 

reductions to reflect the parties’ agreement to bear fees and costs regarding civil improvement 

claims, in the amount of $2,422 and $6245.75 based on the items in Exhibit A and B. Other 

reductions claimed are not supported and not proportionate to the work at issue for the items. 

 

Dated:  March 22, 2023   LORBER, GREENFIELD & POLITO, LLP 
 
 
 
      By: /s/Louis Horowitz     
       Louis W. Horowitz, Esq. 
       3930 E. Ray Road, Suite 260 
       Phoenix, AZ 85044 
       Attorneys for Defendants/Third-Party  
       Plaintiffs K. Hovnanian at Gallery, LLC and  
       K. Hovnanian Arizona Operations, LLC 
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Original of the foregoing e-filed 
this 22nd day of March, 2023 with:  
 
Clerk of the Court 
Maricopa County Superior Court 
101 W. Jefferson 
Phoenix, AZ  85003 
 
COPY of the foregoing emailed this 
22nd day of March, 2023 to: 
 
Craig S. Nuss 
Penny J. Manship 
BURG SIMPSON ELDREDGE 
HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 
Englewood, CO 80112 
cnuss@burgsimpson.com 
pmanship@burgsimpson.com  
Attorneys for the Plaintiff 
 
 
Dennis I. Wilenchik 
WILENCHIK & BARTNESS, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
Attorneys for Defendants/Third-Party Plaintiffs  
K. Hovnanian at Gallery, LLC and K. Hovnanian Arizona  
Operations, LLC 
 
 
Michael A. Ludwig 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
Attorneys for Third-Party Defendant  
LeBlanc Building Co., Inc. 
 
 
Tom Shorall Jr. 
Jason J. Boblick 
SHORALL MCGOLDRICK ZERLAUT 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tom@shorallmcgoldrick.com 
jason@shorallmcgoldrick.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
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Rina Rai 
Mohamad Tokko 
RAI DUER, P.C. 
3033 North Central Avenue, Suite 500 
Phoenix, AZ 85012 
RRai@raiduer.com  
Mtokko@raiduer.com 
Attorneys for Third Party Defendants  
Renco Roofing and Desert Vista, Inc. 
 
Leonard T. Fink 
David S. Schopick 
SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant 
Sargon Masonry Construction, LLC 
 
By:  /s/Lisa Truesdell  
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RAI DUER, P.C. 
3033 North Central Avenue, Suite 500 
Phoenix, Arizona 85012 
PH: (602) 476-7100 
FAX: (602) 476-7101 
Rina Rai, #018886 
RRai@raiduer.com  
Mohamad H. Tokko, #033015 
MTokko@raiduer.com  
Attorney for Third-Party Defendants Renco, LLC dba Renco Roofing and Desert Vista, Inc. 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 
 

GALLERY COMMUNITY 
ASSOCIATION, an Arizona non-profit 
corporation, 
 
                            Plaintiff;  
 
v. 
 
KHOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; 
KHOVNANIAN ARIZONA 
OPERATIONS, LLC, an Arizona limited 
liability company; KHOVNANIAN 
DEVELOPMENTS OF ARIZONA, INC., 
an Arizona corporation; KHOVNANIAN 
COMPANIES OF ARIZONA, LLC, an 
Arizona limited liability company; JOHN 
DOES I-X AND JANE DOES I-X, 
WHITE COPRPORATIONS I-X ; 
BLACK PARTNERSHIPS I-X; AND 
GRAY LIMITED LIABILITY 
COMPANIES I-X, 
 
                           Defendants.  
 
KHOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; 
KHOVNANIAN ARIZONA 
OPERATIONS, LLC, an Arizona limited 
liability company; KHOVNANIAN 

 NO. CV2020-008714 
 
 
THIRD-PARTY DEFENDANTS RENCO, 
LLC DBA RENCO ROOFING AND 
DESERT VISTA, INC.’S STATEMENT 
OF COSTS 
 
 
 
 
(Assigned to the Honorable Katherine 
Cooper)  
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DEVELOPMENTS OF ARIZONA, INC., 
an Arizona corporation; KHOVNANIAN 
COMPANIES OF ARIZONA, LLC, an 
Arizona limited liability company; 
 

Third-Party Plaintiffs 
 

v. 
 
CHAS ROBERTS AIR 
CONDITIONING, INC., an Arizona 
corporation; DESERT VISTA, INC., an 
Arizona corporation; GOTHIC 
LANDSCAPING, INC., a California 
corporation; HOME BUILDERS SITE 
SERVICES OF ARIZONA, LLC an 
Arizona limited liability company; 
LEBLANC BUILDING CO., INC., an 
Arizona corporation; LIBERTY 
CONSTRUCTORS, LLC, an Arizona 
limited liability company DBA LIBERTY 
ARIZONA; RENCO LLC, an Arizona 
limited liability company; dba RENCO 
ROOFING; R/S SERVICE & SUPPLY, 
INC., an Arizona corporation; SARGON 
MASONRY CONSTRUCTION, LLC, an 
Arizona limited liability company; and 
DOES 1-50. 
 

Third-Party Defendants. 
 

COMES NOW, Third-Party Defendants Renco LLC dba Renco Roofing and Desert Vista, 

Inc.’s (“Third-Party Defendants”), by and through undersigned counsel, respectfully submit this 

Statement of Taxable Costs in conjunction with Third-Party Defendants’ Joint Application for 

Attorneys’ Fees, Expert Fees, and Costs.  

1. The undersigned is the attorney for the party in whose favor Judgment in this action 

has been rendered and has personal knowledge of the following itemized costs, which were 
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reasonable and necessarily incurred by or on behalf of Third-Party Defendants in preparing to 

defend claims against them. 

Filing or appearance fee    $396.96 

Deposition Fees      $5,946.55 

Mediation Fees      $2,708.32 

TOTAL RECOVERABLE TAXABLE FEES: $9,051.83 

2. All the witnesses to whom fees were paid were necessary and material witnesses. 

3. The costs set forth above are correct based on review of Third-Party Defendants’ 

litigation invoices and billing records obtained from the firms’ financial records kept in the 

ordinary course of its business. These costs were reasonably and necessarily incurred. 

4. Third-Party Defendants incurred costs and are properly taxable pursuant to Rule 

54(f) of the Arizona Revised Statutes, A.R.S. § 12-332 to 12-341. 
 
 
DATED this 24th day of February, 2023. 

 
RAI DUER P.C. 
 
 
By: /s/ Rina Rai 

Rina Rai 
Mohamad H. Tokko 
Attorneys for Renco Roofing and Desert Vista, 
Inc.  

 
ORIGINAL of the foregoing e-filed 
This 24th day of February, 2023, with: 
 
Clerk of the Court 
Maricopa County Superior Court 
201 W. Jefferson 
Phoenix, Arizona 85003 
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COPY of the foregoing e-delivered 
This 24th day of February, 2023, to: 
 
The Honorable Katherine Cooper 
Maricopa County Superior Court 
East Court Building – 711 
101 W Jefferson 
Phoenix, AZ 85003 
 
COPIES of the foregoing e-mailed  
This 24th day of February, 2023, to: 
 
(See Attached Service List) 
 
By: /s/ Tracy L. O’Brien  
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Craig Nuss 
Penny Manship 
Grace Osberg 
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ELDREDGE HERSH & 
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8310 South Valley Highway 
Suite 270 
Englewood, CO 80112 

Attorneys for Plaintiff 
 

pmanship@burgsimpson.com 
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azcourt@burgsimpson.com 
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Dennis Wilenchik 
Barbara J. Stansil 
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diw@wb-law.com 
barbaras@wb-law.com 
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Louis Horowitz 
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