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BURG SIMPSON ELDREDGE

HERSH & JARDINE P.C.
8310 South Valley Highway, Suite 270
Englewood, CO 80112
Phone: (303) 792-5595
Fax: (303) 708-0527
Craig S. Nuss — 033839
Penny J. Manship — 034985
pmanship@burgsimpson.com

Attorneys for the Plaintiff

Clerk of the Superior Court
*** Electronically Filed ***
K. Higuchi-Mason, Deputy
1/30/2023 3:36:37 PM
Filing ID 15468711

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

GALLERY COMMUNITY ASSOCIATION,
an Arizona non-profit corporation,

Plaintiff,
V.

K. HOVNANIAN AT GALLERY, LLC, an
Arizona limited liability company; et al.,

Defendants.

K. HOVNANIAN AT GALLERY, LLC, an
Arizona limited liability company; et al.,

Third-Party Plaintiffs,
V.

DESERT VISTA, INC., an Arizona
corporation; et al.

Third-Party Defendants.

Case No. CV2020-008714

PLAINTIFF’S RESPONSE TO
THIRD-PARTY DEFENDANTS
RENCO, LLC DBA RENCO
ROOFING AND DESERT VISTA,
INC.’S JOINT MOTIONS IN
LIMINE NOS. 1 AND 2

Assigned to Hon. Katherine Cooper

Plaintiff, Gallery Community Association (the “Association” or “Plaintiff”), by and

through its attorneys Burg Simpson Eldredge Hersh & Jardine PC, hereby file this Response

to Third-Party Defendants Renco, LLC d/b/a Renco Roofing and Desert Vista, Inc.’s
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(collectively “Third-Party Defendants’) Joint Motions in Limine Nos. 1 and 2.

Motion in Limine No. 1

Third-Party Defendants’ Motion in Limine No. 1 is overly broad as it seeks to
preclude Plaintiff from presenting any evidence of causation or damages related to Desert
Vista and Renco. Although Plaintiff did not name Desert Vista or Renco as defendants in
this lawsuit, Plaintiff’s claims against Defendants K. Hovnanian at Gallery, LLC, as the
seller and Declarant, and K. Hovnanian Arizona Operations, LLC, as the general contractor,
will necessarily require Plaintiff to present evidence regarding the cause of the defects and
Plaintiff’s damages, which evidence may relate to Desert Vista’s and Renco’s work.

Therefore, granting Third-Party Defendants’ Motion in Limine No. 1 will be
prejudicial to Plaintiff’s ability to present evidence against Defendants, and therefore, it
should be denied.

Motion in Limine No. 2

Third-Party Defendants’ Motion in Limine No. 2 seeks to preclude evidence
regarding the EPS foam board behind the stucco that was installed by Desert Vista at the
Project. First, the Motion in Limine is overbroad because it seeks to preclude all evidence
regarding the foam board, however, it only discusses the defect related to the lack of]
grooves. Plaintiff’s expert, SBSA, noted other defects with the EPS foam board installed
at the Project, including:

e improper thickness (minimum 1” thickness was required in certain locations,
however, all EPS foam board observed was less than 17 thick);
e 3/8 inch projecting tongues and compatible grooves (none were observed);
Exh. 1 (Depo. Exh. 47, Excerpts from SBSA Construction and Design Compliance Report,
p. 91-98).

Because Motion in Limine No. 2 seeks to preclude all evidence of EPS foam board
despite failing to address these other defects, it should be denied because it is overly broad.

Second, with respect to the defect regarding lack of vertical grooves in the EPS foam

board, Motion in Limine No. 2 purports to provide, as Exhibit A, invoices evidencing the

.
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purchase of EPS foam board with grooves 12-inches on center. However, Exhibit A is an
ICC-ES Evaluation Report, not an invoice.

Even assuming, arguendo, that there is evidence that Desert Vista purchased such
foam board with grooves, it only goes to the weight of the evidence. Just because Desert
Vista purchased foam board with grooves, it does not conclusively prove that it was installed
properly at the Project. Moreover, SBSA’s report shows photos of foam board that SBSA
identified as missing vertical grooves on the back face. Exh. 1, p. 93-95, 97-98 (Depo. Exh.
47). The jury should decide what weight to give evidence from both sides.

Based upon the foregoing, the Court should deny Third-Party Defendants’ Motion in
Limine No. 2.

RESPECTFULLY SUBMITTED this 30th day of January, 2023.

BURG | SIMPSON | ELDREDGE | HERSH | JARDINE PC

By: /s/ Penny J. Manship
Craig S. Nuss, Esq.
Penny J. Manship, Esq.
8310 South Valley Highway, Suite 270
Englewood, CO 80112
Attorneys for the Plaintiff Gallery Community
Association

Copy of the foregoing E-FILED and sent via the
TurboCourt eFiling system to:

Hon. Katherine Cooper
Maricopa County Superior Court
101 W. Jefferson, No. 413
Phoenix, AZ 85003

Copy of the foregoing E-FILED and E-
MAILED via TurboCourt electronic mailing
system this 30th day of January, 2023 to:

Dennis 1. Wilenchik, Esq.
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Barbara Stansil

Wilenchik & Bartness, P.C.

2810 North Third Street

Phoenix, AZ 85004

admin@wb-law.com

diw@wb-law.com

barbaras@wb-law.com

Attorneys for Defendants/ThirdParty Plaintiffs
K. Hovnanian at Gallery, LLC; K. Hovnanian
Arizona Operations, LLC; K. Hovnanian
Developments of Arizona, Inc.; K. Hovnanian
Companies of Arizona, LLC

Louis W. Horowitz, Esq.

Lorber, Greenfield & Polito, LLP

3930 E. Ray Road, Suite 260

Phoenix, AZ 85044

lhorowitz@]lorberlaw.com

Attorneys for Defendants/Third-Party Plaintiffs
K. Hovnanian at Gallery, LLC; K. Hovnanian
Arizona Operations, LLC; K. Hovnanian
Developments of Arizona, Inc.; K. Hovnanian
Companies of Arizona, LLC

Michael A. Ludwig, Bar #015481

Stephen F. Best, Bar #034976

JONES, SKELTON & HOCHULI, P.L.C.

40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004
minuteentries@jshfirm.com
mludwig@)jshfirm.com

sbest@jshfirm.com

Attorneys for Third-Party Defendant LeBlanc
Building Co., Inc.

Tom Shorall Jr., #010456

Jason J. Boblick, #026507

Shorall McGoldrick Brinkmann
1232 East Missouri Avenue
Phoenix, AZ 85014-2912
tomshorall(@smbattorneys.com
jasonboblick@smbattorneys.com
smb(@smbattorneys.com

Attorneys for Third Party Defendant
Liberty Constructors
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Rina Rai, #018886
Mohamad Tokko, #033015

Rai Duer, P.C.
3033 North Central Avenue, Suite 500
Phoenix, AZ 85012

RRai@raiduer.com
MTokko@raiduer.com

Attorneys for Third Party Defendants Renco
Roofing and Desert Vista, Inc.

Leonard T. Fink, Esq.

David S. Schopick, Esq.

SPRINGEL & FINK LLP

3033 North Central Ave., Suite 500

Phoenix, AZ 85012

lfink@springelfink.com
dschopick@springelfink.com

Attorneys for Third-Party Defendant, SARGON
MASONRY CONSTRUCTION, LLC

/s/ Jessica Harmon
Jessica Harmon




EXHIBIT 1



EXHIBIT

Exhibit 47, Fronapfel, 8/23/2022
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Construction and Design Compliance Report Gallery

¢. Non-Compliant EPS Foam Board for Stucco System

The architectural drawings and builder’s specifications both specify Amerimix stucco
system installed over a 1-inch-thick rigid foam substrate. The architectural drawings
and the manufacturer’s product specification both refer to ESR-3529. Where the stucco
system is installed over open stud framing, the ESR-3529 requires a minimum 1-inch-
thick EPS foam plastic insulation board with 3/8-inch projecting tongues and
compatible grooves for horizontal joints. Where installed over solids substrates such as
OSB sheathing, the ESR-3529 requires a minimum 1/2-inch-thick EPS foam plastic
insulation board with vertical grooves on the back face (interior side) of the boards.
The groves are required to be a minimum 1/4-inch wide by 1/8-inch deep spaced a
maximum of 12-inches to allow efficient drainage of moisture between the EPS foam
boards and the WRB. As an alternative to EPS foam boards with vertical grooves, ESR-
3529 allows using flat-faced EPS foam boards if Tyvek StuccoWrap® or Tyvek
DrainWrap® WRB is installed over the solid substrate.

Intrusive examination revealed that the foam board used at the Gallery site was
generally 3/8- to 7/8-inch thick, did not have the required vertical grooves, and was
installed tight to the improperly selected WRB. The GMCraft-10 WRB was installed at
all buildings and is not recognized by ESR-3529 for application of flat-faced foam
boards without vertical grooves. Flat-faced foam boards installed tight to the WRB are
non-compliant with the project requirements, prevent a bond break or drainage gap
between the stucco system and the WRB, and obstruct drainage of the moisture behind
the stucco. Use of non-compliant EPS foam boards in combination with the non-
compliant WRB type reduces the overall performance of the moisture-management
system. Damage included stains on the interior face of the EPS foam boards and full-
length rusted fasteners where entrapped water overwhelmed the moisture-
management system. This non-compliant condition, along with the combination of
other construction defects of the stucco system, will more likely than not reduce the
integrity of the structural components and the general appearance of the cladding in
the foreseeable future.

Where non-compliant EPS foam board exists, the as-built condition falls short of the
prescriptive requirements of the relevant codes, design, and industry standards and,
therefore, the developer, contractor, and subcontractors who performed the work fell
below the standard of care.

Applicable Code/Industry Standard References/Project-Specific Documents:

ICC Evaluation Service Report (ESR), Evaluation Report ESR-3529 “Evaluation Subject:
Amerimix Fiber Base Coat Stucco,” reissued February 2017, Section 3.0 “Description,”
subsection 3.2 “Material,” states the following:

e “3.2.4 Foam Plastic Insulation Boards: Foam plastic insulation formed from expanded
polystyrene (EPS) resin, with a maximum flame spread index of 25 or less and a smoke-
developed index not exceeding 450 when tested in accordance with ASTM E84 in the
thickness intended for use. The foam plastic insulation boards must have a minimum
nominal density of 1.5 pounds per cubic foot (24.0 kg/m3). When installed over open stud
framing, the boards must be a minimum of 1 inch (25.4 mm) thick and have 3 /8-inch (9.5
mm) projecting tongues with compatible grooves for horizontal joints. See Figure 1 for
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