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BURG SIMPSON ELDREDGE 

HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 

Englewood, CO  80112 
Phone:  (303) 792-5595 

Fax:  (303) 708-0527 
Craig S. Nuss – 033839 

Penny J. Manship – 034985 
pmanship@burgsimpson.com 

 
Attorneys for the Plaintiff 

 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
GALLERY COMMUNITY 
ASSOCIATION, an Arizona non-profit 
corporation,    
  

Plaintiff, 
 
v. 
 
K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al.  

 
           Defendants. 
 
 

Case No.  CV2020-008714 
Assigned to Hon. Michael Kemp 
 

PLAINTIFF’S RESPONSE TO 
DEFENDANT’S STATEMENT OF 

FACTS IN SUPPORT OF 
DEFENDANTS’ MOTION FOR 

SUMMARY JUDGMENT 
REGARDING EACH OF 

PLAINTIFF’S CAUSES OF 
ACTION, and 

 
PLAINTIFF’S CONTROVERTING 

STATEMENT OF FACTS IN 
OPPOSITION TO DEFENDANTS’ 

MOTION FOR SUMMARY JUDGMENT 
REGARDING EACH OF PLAINTIFF’S 

CAUSES OF ACTION 
 

K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al. 
 
 Third-Party Plaintiffs, 
v. 
 
ARTISTIC STAIRS, LTD., an Arizona 
limited liability company; et al. 
 
 Third-Party Defendants. 
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Plaintiff, Gallery Community Association (“Plaintiff” or “Association”), by and 

through undersigned counsel, submits the following Response to Defendants’ Statement of 

Facts in Support of Defendants’ Motion for Summary Judgment Regarding Each of 

Plaintiff’s Causes of Action (“Defendants’ SOF”) and Plaintiff’s Controverting Statement 

of Facts in Opposition to Defendants’ Motion for Summary Judgment Regarding Each of 

Plaintiff’s Causes of Action (“Assoc. SOF”). 

I. Plaintiff’s Response and opposition to Defendants’ Statement of Facts. 

1. Plaintiff is the Homeowner’s Association formed to maintain common areas, 

collect assessments, and enforce terms of the Declaration of Covenants, Conditions, 

Restrictions, and Easements for Gallery. Exhibit A, Declaration of Covenants, Conditions, 

Restrictions, and Easements for Gallery, Exhibit A hereto, GALLERY_000163-000206 at 

page GALLERY_000168.) 

Undisputed that these are among some of the Association’s purposes. 

2. The Declarant who formed the Association is K. Hovnanian at Gallery, LLC. 

(Exhibit A, at page GALLERY_000168 and at § 1.15 / p GALLERY_000170.) 

Undisputed. 

3. The Declaration/CC&Rs do not include any agreement to perform 

construction or any warranty regarding the construction of improvements at the property. 

(Exhibit A.) 

Objection. The Declaration’s requirements speak for themselves, and include 

obligations of all Owners, including Declarant, to pay the Association for the cost to 

correct any Common Area the Owner damaged. Assoc. SOF ¶ M. 

4. The Declaration/CC&Rs mainly concerns agreements between the individual 

lot owners and the Association, for the benefit of owners and other interest holders in the 

subject lots and common areas. (Id. generally and at Recitals A-D, page 

GALLERY_000168. 

Disputed. This is a gross oversimplification of the Declaration’s provisions. See 

Assoc. SOF ¶¶ A, E-M. 
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5. Sales agreements were entered between K. Hovnanian at Gallery, LLC and 

purchasers of homes at The Gallery. (Sale Agreement, Exhibit B, GALLERY-

JONES_3104-0000218-252.) 

Undisputed. 

6. Terms of the purchase agreements include limited warranties to the 

homebuyers. (Exhibit B, at Section E. Warranties p. 9-10/ GALLERY-JONES_3014-

000226-227, and Home Builder’s Limited Warranty Agreement, Exhibit C hereto, 

KHOV00000052-66.) 

Objection, the documents speak for themselves and the Association does not concede 

Defendants’ interpretation of the legal effect of their provisions. For purposes of the 

Association’s response to the Motion only, the Association does not dispute that the 

purchase agreements purport to contain limited warranties. 

7. The warranties include specific provisions for raising claims and for 

arbitration of all disputes. (Exhibit C, at page KHOV00000053.) 

Objection, the documents speak for themselves and the Association does not concede 

Defendants’ interpretation of the legal effect of their provisions.  

8. Plaintiff has had professional management including throughout the turnover 

process. (Deposition of R. Vander Waal, excerpts attached hereto as Exhibit E, at pp. 47: 

16-22.) 

Undisputed. 

9. Plaintiff accepted responsibility for all common area improvements in 2018 

and acknowledged at that time that requested punch list repairs had been completed. 

(Exhibit D, pp. 41:9-47:15, and Common Area, Landscape and Financial Acceptance by 

Gallery Community Association, Exhibit E hereto, EX 20 to deposition Defendants’ 

30(b)(6) representative James Harvey/KHOV00000046-51.) 

Undisputed that the Association executed the cited document. The document speaks 

for itself and the Association does not concede Defendants’ interpretation of the legal 

effect of its provisions. To the extent Defendants infer otherwise, Plaintiff disputes 
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the legal conclusion that the turnover process resulted in the homeowner-controlled 

Association accepting responsibility for the Project’s latent defects. 

10. Plaintiff, through its counsel, gave notice of claims by correspondence 

purporting to be a Notice of Claim under A.R.S. § 12-1363. (Exhibit F). 

Undisputed. 

11. Plaintiff’s counsel stated in correspondence regarding its pre-litigation Notice 

of Claim under A.R.S. § 12-1361 et seq. and 33-2002 et seq. that “The Notice was on behalf 

of the Association only and for issues that are within the Association’s responsibility to 

maintain and repair under the Declaration of Covenants, Conditions, Restrictions and 

Easements for Gallery [and] The Association is not bringing claims on behalf of one or 

more individual unit owners for issues that the owners are solely responsible to maintain 

and repair.” Plaintiff’s counsel confirmed in related correspondence that its claims was not 

based on rights of individual homeowners. (Letter dated February 21, 2020, Exhibit G 

hereto.) 

Undisputed.  

12. Plaintiff has identified in its Disclosures a number of provisions of the 

Declaration that reference the Declarant. (Exhibit H, excerpts from Plaintiff’s 19th 

Supplemental Disclosure at pp. 4-5.) 

Undisputed.  

II. Plaintiff’s Controverting Statement of Facts in Opposition to Defendants’ 
Motion for Summary Judgment Regarding Each of Plaintiff’s Causes of Action. 

A. In addition to being the Project Declarant, K. Hovnanian at Gallery, LLC 

(“KHov Gallery”) owned and “developed the project,” “conveyed the common elements of 

the project to the Association in a quit claim deed dated October 6, 2016,” and “acted as the 

vendor by selling individual unit owners their units at The Gallery.” Complaint ¶¶ 8-9; 

Answer ¶¶ 8-9; Decl. (Exhibit A to Defs’ SOF) at 1, Recitals § A. 

B. Defendant K. Hovnanian Arizona Operations, LLC (“KHov Arizona”) was 

the Project’s general contractor. Complaint ¶ 10; Answer ¶ 10. 
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C. The Gallery Community Association was formed as a nonprofit corporation 

under A.R.S. § 10-3101, et seq., i.e., the Arizona Nonprofit Corporation Act, through the 

Articles of Incorporation of Gallery Community Association (“Articles”). Exh. 1, Articles.  

D. The Articles state that the “Character of Affairs” of the Association is to 

“manage, maintain and administer the Common Area and common facilities, … and to 

administer and enforce, the Declaration of Covenants, Conditions, Restrictions and 

Easements for Gallery….” Exh. 1, Articles § 2. 

E. The Declaration defines “Owner” to “include Declarant so long as Declarant 

or a Related Entity owns or has a Recorded option to purchase any Lot within the Property.” 

Decl. at 5, § 1.34. 

F. The Declaration states that the Declarant formed the Association “for the 

purpose of the efficient preservation of the values and amenities of the Property” and the 

Declaration gives the Association “powers of administering and maintaining the Common 

Area [and] enforcing this Declaration.” Decl. at 1, Recitals § B. 

G. The Declaration was made to establish “mutually beneficial covenants, 

conditions, restrictions, easements and obligations with respect to the proper development, 

use and maintenance of the Property” for Declarant’s “own benefit” and the “mutual 

benefits of all future Owners, or other holders of interests in any portion of the 

Property.” Decl. at 1, Recitals § C. 

H. The Declaration was “declared and agreed to be in furtherance of Declarant’s 

general plan for, and improvement and sale of, the Property and is established for the 

purpose of enhancing and perfecting the value, desirability and attractiveness of the 

Property. This Declaration shall run with all of the Property for all purposes and shall be 

binding upon and inure to the benefit of Declarant, the Association, all Owners, 

Members and their respective successors in interest.” Decl. at 6-7, § 2.1. (emphasis 

added).  

I. The Declaration granted certain rights and duties to the Declarant, KHov 

Gallery, and/or any “Related Entity,” which is defined as “any entity related to Declarant 
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or Homebuilder.” Decl. § 8.1.1. 

J. The rights and duties granted to Declarant, its affiliates and Related Entities, 

include but are not limited to:  

• The duty to convey fee simple title to the Common Area to the Association, which 
“shall automatically be deemed accepted by the Association.” (“Declarant covenants 
that it shall convey fee simple title to the Common Area to the Association, free of 
all encumbrances except current real and personal property taxes and other 
easements, conditions, reservations and restrictions then of record.”). 

• The right of “Declarant, or its successors or assigns” to have at least one (1) position 
on the Board of Directors for ten (10) years after the period of Declarant control 
ceases ….”  

• The right to “maintain an absolute control over the Association, including 
appointment and removal of the President, the members of the Board, and the 
members of the Architectural Committee, until the Transition Date ….”  

• The right of “Declarant, Homebuilder or any entity related to Declarant or 
Homebuilder (a ‘Related Entity’) … to use any Lot owned or leased by Declarant, 
Homebuilder or a Related Entity for purposes related to the development and 
marketing of the Property …” 

• The right to construct all Dwelling Units on the Property “as long as Declarant or a 
Related Entity owns or has a Recorded option to purchase one or more Lots.” 

Decl. §§ 1.8, 3.5, 4.3.1, 5.3, 8.1.1, 8.1.30 (Construction. As long as Declarant or a Related 

Entity owns or has a Recorded option to purchase one or more Lots, all Dwelling Units 

on the Property must be constructed by Declarant or its designees.…”) (emphasis added).  

K. The Declaration also granted the Association certain rights and duties, 

including but not limited to: 

• The duty to maintain “Association Property” for the benefit of all the Owners.  
• “[S]uch rights, duties and powers as set forth [in the Declaration] and in the Articles 

and Bylaws.”  
• “In order to insure a uniform appearance of the Property, the Association will, from 

time to time, as it may determine appropriate, paint the exterior of the Dwelling Units 
and repair, maintain and replace the exterior walls, stucco, facade, roofs or other 
surfaces.”  

• “the right, in its sole and absolute discretion, as to the Common Area conveyed, 
leased or transferred to it or as to any other area placed under its jurisdiction: . . . 
Reconstruct, repair, replace or refinish any improvement or portion thereof upon the 
Common Area or any other area placed under its jurisdiction ….”   

Decl. §§ 1.8, 4.4, 8.1.7, 8.2.3. 

L. Defendants have admitted that the Declaration creates the Association’s 

repair and maintenance obligation. Complaint ¶ 5, Answer ¶ 5. 

M. The Declaration also grants the Owners, which by definition includes 

Declarant, rights and obligations: 
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• “By acceptance of a deed or by acquiring any ownership interest in any portion of 
the Property, each Owner, its heirs, representatives, successors, transferees and 
assigns, binds itself, its heirs, representatives, successors, transferees and assigns, to 
restrictions, covenants, conditions, rules and regulations now or hereafter imposed 
by this Declaration and any amendments thereof to the extent permitted by law.” 

• “If any Common Area is damaged or destroyed by an Owner or any of its guests, 
tenants, licensees or agents, such Owner does hereby authorize the Association to 
repair such damaged area, and the Association shall so repair such damaged area 
in a good workmanlike manner in conformity with the original plans and 
specifications of the area involved, or as the area may have been modified or altered 
subsequently by the Association, in the discretion of the Association. The amount 
necessary for such repairs shall be paid by such Owner, to the Association, and 
the Association may enforce collection of such amounts in the same manner as 
provided elsewhere in this Declaration for collection and enforcement of 
Assessments.”  

• “If any portion of any Lot is maintained so as to: (a) present a public or private 
nuisance, (b) substantially detract from or affect the appearance or quality of any 
surrounding Lot or the Property, or (c) is used in a manner which violates this 
Declaration, or if the Owner or Resident of any Lot fails to perform its obligation 
under this Declaration or the Community Rules and Regulations, the Association or 
any Owner may give notice to the violating Owner that corrective action must be 
completed within fourteen (14) days of the receipt of such notice. If the violating 
Owner fails to take corrective action within said period of time, the Association, or 
the notifying Owner, may take, at the violating Owner’s cost, appropriate corrective 
action to remedy such nuisance, detraction, violation or failure of performance 
including, without limitation, appropriate legal action....”  

Decl. §§ 10.1, 8.2.4, 10.2 (emphasis added). 

N. KHov Gallery retained 100% control of the Association by appointing all 

board members until the transition to homeowner control on December 17, 2016. Exh. 2, 

Vander Waal Decl. (previously executed in connection to a different pleading in this case) 

¶¶ 3, 7. 

Respectfully submitted this 9th day of November, 2022. 

BURG | SIMPSON | ELDREDGE | HERSH | JARDINE PC 
 
    By: /s/ Penny J. Manship   
    Craig S. Nuss, Esq. 
    Penny J. Manship, Esq. 
    Grace M. Osberg, Esq. 
    8310 South Valley Highway, Suite 270 
    Englewood, CO  80112 
    (303) 792-5595 
    (303) 708-0527 (fax) 
    cnuss@burgsimpson.com 
    pmanship@burgsimpson.com 

gosberg@burgsimpson.com 

Attorneys for the Plaintiff Gallery Community Association 
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The foregoing E-FILED via AZTurboCourt 
Electronic filing system and E-MAILED this 
9th day of November, 2022 to: 
 
Dennis I. Wilenchik, Esq. 
Heather Zwick  
Barbara Stansil  
Wilenchik & Bartness, P.C. 
2810 North Third Street 
Phoenix, AZ 85004 
admin@wb-law.com 
diw@wb-law.com  
heatherz@wb-law.com  
barbaras@wb-law.com 
Attorneys for Defendants/ThirdParty Plaintiffs K. Hovnanian at Gallery, LLC; K. 
Hovnanian Arizona Operations, LLC; K. Hovnanian Developments of Arizona, Inc.; K. 
Hovnanian Companies of Arizona, LLC 
 
Teresa Hayashi Wales  
WELSH LAW GROUP, PLC  
11811 North Tatum Boulevard, Suite P125 Phoenix, AZ 85028 
minuteentries@welshlawgroup.com 
twales@welshlawgroup.com 
Attorneys for Chas Roberts Air Conditioning, Inc. 
 
Leonard T. Fink, Esq. 
David S. Schopick, Esq. 
SPRINGEL & FINK LLP 
3033 North Central Ave., Suite 500 
Phoenix, AZ 85012 
lfink@springelfink.com  
dschopick@springelfink.com  
Attorneys for Third-Party Defendant, SARGON MASONRY CONSTRUCTION, LLC 
 
  

mailto:admin@wb-law.com
mailto:diw@wb-law.com
mailto:barbaras@wb-law.com
mailto:minuteentries@welshlawgroup.com
mailto:twales@welshlawgroup.com
mailto:lfink@springelfink.com
mailto:dschopick@springelfink.com
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C. Cole Crabtree 
Amanda R. Hough 
Jaburg & Wilk, P.C. 
3200 N. Central Avenue, 20th Floor 
Phoenix, AZ 85012 
ccc@jaburgwilk.com  
aah@jaburgwilk.com  
Attorneys for Third-Party Defendant Gothic Landscaping, Inc. 
 
Michael A. Ludwig, Bar #015481 
Stephen F. Best, Bar #034976 
JONES, SKELTON & HOCHULI, P.L.C. 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
minuteentries@jshfirm.com  
mludwig@jshfirm.com  
sbest@jshfirm.com  
Attorneys for Third-Party Defendant LeBlanc 
Building Co., Inc. 
 
Tom Shorall Jr., #010456 
Jason J. Boblick, #026507 
Shorall McGoldrick Brinkmann 
1232 East Missouri Avenue 
Phoenix, AZ 85014-2912 
tomshorall@smbattorneys.com  
jasonboblick@smbattorneys.com  
smb@smbattorneys.com  
Attorneys for Third Party Defendant 
Liberty Constructors  
 
 
/s/ Laura M. Ramirez   

mailto:ccc@jaburgwilk.com
mailto:aah@jaburgwilk.com
mailto:minuteentries@jshfirm.com
mailto:mludwig@jshfirm.com
mailto:sbest@jshfirm.com
mailto:tomshorall@smbattorneys.com
mailto:jasonboblick@smbattorneys.com
mailto:smb@smbattorneys.com
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BURG SIMPSON ELDREDGE 

HERSH & JARDINE P.C. 
8310 South Valley Highway, Suite 270 

Englewood, CO  80112 
Phone:  (303) 792-5595 

Fax:  (303) 708-0527 
Craig S. Nuss – 033839 

Penny J. Manship – 034985 
pmanship@burgsimpson.com 
azcourt@burgsimpson.com 

 
Attorneys for the Plaintiff 

 

 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 
IN AND FOR THE COUNTY OF MARICOPA 

 
 
GALLERY COMMUNITY 
ASSOCIATION, an Arizona non-profit 
corporation,    
  

Plaintiff,  
 
vs. 
 
K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al.  

 
             Defendants. 
 
 

 
Case No.  CV2020-008714 
 
Assigned to Hon. Michael Kemp 
 
 

DECLARATION OF BOB VANDER 
WAAL IN SUPPORT OF PLAINTIFF’S 

RESPONSE TO DEFENDANTS’/THIRD-
PARTY PLAINTIFFS’ MOTION FOR 

SUMMARUY JUDGMENT 
 
 

(Oral Argument Requested) 
 
 
 
 

K. HOVNANIAN AT GALLERY, LLC, 
an Arizona limited liability company; et 
al. 
 
 Third-Party Plaintiffs, 
v. 
 
ARTISTIC STAIRS, LTD., an Arizona 
limited liability company; et al. 
 
 Third-Party Defendants. 
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I, Bob Vander Waal, declare and state as follows: 

1. I have personal knowledge, or am otherwise competent to testify as to, each 

and every fact set forth in this Declaration. 

2. I am currently the president of the board of directors of Gallery Community 

Association (the “Association”).   

3. I have served on the Association’s board of directors since December 14, 

2017, when the first homeowners were elected to the board and transition of control of the 

Association from the Declarant to a homeowner-elected board occurred. 

4. Prior to December 14, 2017, all members of the Association’s board of 

directors were appointed by the Declarant and none were homeowners at The Gallery. 

5. Since, December 14, 2017, the Association’s board of directors has been 

comprised solely of volunteer homeowners. 

6. I have no personal experience or knowledge relating to construction or 

engineering and, to the best of my knowledge, none of the other current or former 

homeowner elected board members had knowledge or experience relating to construction 

or engineering. 

7. As a board member, I am familiar with the business records of the 

Association. 

a. Attached hereto as Exhibit __ is a true and correct copy of the Articles of 

Incorporation of Gallery Community Association filed with the Arizona 

Corporation Commission, File No. 21035852, on June 27, 2016.  

b. Attached hereto as Exhibit __ is a true and correct copy of the Bylaws of 

Gallery Community Association adopted on July 16, 2016. 

c. Attached hereto as Exhibit __ is a true and correct copy of the Notice of 

2017 Annual/Transition Meeting set for December 14, 2017. 

d. Attached hereto as Exhibit __ is a true and correct copy of the Annual 

Meeting Minutes for December 14, 2017.  
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