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WILENCHIK & BARTNESS

A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

The Wilenchik & Bartness Building
2810 North Third Street Phoenix, Arizona 85004

Telephone: 602-606-2810 Facsimile: 602-606-2811

Dennis I. Wilenchik, #005350

Barbara J. Stansil, # 034370
admin@wb-law.com

Attorneys for Defendants/Third Party Plaintiffs

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

GALLERY COMMUNITY
ASSOCIATION, an Arizona non-profit
corporation,

Plaintiff,
V.

K. HOVNANIAN AT GALLERY, LLC, an
Arizona limited liability company; K.
HOVNANIAN ARIZONA OPERATIONS,
LLC, an Arizona limited liability company;
K. HOVNANIAN DEVELOPMENTS OF
ARIZONA, INC., an Arizona corporation;
K. HOVNANIAN COMPANIES OF
ARIZONA, LLC, an Arizona limited
liability company; JOHN DOES I-X AND
JANE DOES I-X, WHITE
CORPORATIONS I-X; BLACK
PARTNERSHIPS I-X; AND GRAY
LIMITED LIABILITY COMPANIES I-X,

Defendants.

K. HOVNANIAN AT GALLERY, LLC, an
Arizona limited liability company; K.
HOVNANIAN ARIZONA OPERATIONS,
LLC, an Arizona limited liability company;
K. HOVNANIAN DEVELOPMENTS OF
ARIZONA, INC., an Arizona corporation;

Case No. CVvV2020-008714
DEFENDANTS’/

THIRD PARTY PLAINTIFFS’
FIRST SUPPLEMENTAL
DISCLOSURE STATEMENT
(Assigned to the Hon. Michael Kemp)

(Cumulative)
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K. HOVNANIAN COMPANIES OF
ARIZONA, LLC, an Arizona limited
liability company,

Third-Party Plaintiffs
V.

ARTISTIC STAIRS, LTD., an Arizona
limited liability company; CHAS
ROBERTS AIR CONDITIONING, INC,,
an Arizona corporation; DESERT VISTA,
INC. an Arizona corporation; HOME
BUILDERS SITE SERVICES OF
ARIZONA, LLC an Arizona limited
liability company; IDG INNOVATIVE
DEVELOPMENT, GROUP, LLC, an
Arizona limited liability company, dba
DESERT SERVICES SWPPP
SOLUTIONS; INTERIOR LOGIC
HOLDINGS, LLC, a Delaware limited
liability company; LEBLANC BUILDING
CO., INC., an Arizona corporation;
LIBERTY CONSTRUCTORS, LLC, an
Arizona limited liability company, DBA
LIBERTY ARIZONA; PAUL JOHNSON
DRYWALL, INC., an Arizona corporation;
RENCO LLC, an Arizona limited liability
company, dba RENCO ROOFING; R/S
SERVICE & SUPPLY, INC., an Arizona
corporation; SARGON MASONRY
CONSTRUCTION, LLC, an Arizona
limited liability company; AND DOES 1-50,

Third-Party Defendants.

Defendants/Third-Party Plaintiffs K Hovnanian at Gallery, LLC, K. Hovnanian Arizona
Operations, LLC, K Hovnanian Developments of Arizona, Inc. and K Hovnanian Companies of
Arizona, LLC (collectively, “Defendants”), by and through undersigned counsel, hereby
disclose to all other parties in this action the information required under Rule 26.1 of the
Arizona Rules of Civil Procedure (“ARCP”). This Disclosure Statement is based on

Defendants’/Third Party Plaintiffs’ investigation to date and may be supplemented based upon
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further discovery efforts. This supplemental disclosure statement is cumulative. Any
additions will be BOLD and italic. Any deletions will be SFRICKEN.
l. FACTUAL BASIS OF DEFENSES

Plaintiff is an Arizona nonprofit corporation that acts as the property owner’s association
(the “Association” or “HOA”) for the common areas of the property known as The Gallery, in
Scottsdale, Arizona (the “Property” or “The Gallery”), a townhouse community alleged to have
been built by Defendants. Plaintiff is governed by the recorded Declaration of Covenants,
Conditions, Restrictions, and Easements (“CC&R’s”) for The Gallery. Those CC&Rs require
the Association, after the Declarant’s (listed as K Hovnanian at Gallery LLC) turnover to the
HOA, to repair and maintain the common elements of the Property and Common Areas
thereafter, as defined therein, as well as the common exterior walls, stucco, facade, roofs, or
other surfaces of the Dwelling Units. There is no known expressed or implied warranty running
to the HOA from the Declarant, after acceptance of the Declarant’s rights to the Property
conveyed. That acceptance occurred after the HOA’s inspection, and the HOA placed no
limitation or condition on the conveyance to the HOA at that time. In the publicly recorded
October 6, 2016 “Quit Claim Deed”, only Defendant/Declarant K Hovnanian at Gallery, LLC
(“KHov Gallery”), which developed the project, conveyed the common areas to the Association.
Defendants offered to and did complete repairs at Plaintiff’s request
Il.  LEGAL THEORIES SUPPORTING DEFENSES

A. DEFENSES TO CLAIMS

1. Plaintiff’s Breach of Implied Covenant of Good Faith and Fair Dealing Claim
fails, because Plaintiff is not in privity of contract with any of the Defendants. As breach of
implied covenant and fair dealing claims must be based on a valid contract between the parties,
there is no basis for the claim. Furthermore, Plaintiff has suffered no loss of a “benefit of the
bargain” expected by the Plaintiff, as is required to bring such a claim.

2. Plaintiff’s claim of Breach of Implied Warranty of Workmanship and Habitability
fails because Arizona has never directly found such an implied contract in cases such as this

one. The implied warranty of habitability and fitness has been recognized in Arizona, but only in
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specified circumstances, and specifically as to homeowners. As Plaintiff is not a homeowner,
but is instead the recipient of a grant of Property by the Declarant, and in fact, was granted the
Property with no warranties provided, no implied warranty of habitability and fitness exists;
therefore, there can be no breach.

3. Plaintiff’s Breach of Contract Claim fails, because Plaintiff is not in privity of
contract with any of the Defendants. Because breach of contract claims must be based on a valid
contract between the parties, there is no basis for the claim.

B. AFFIRMATIVE DEFENSES TO CLAIMS

Defendants pled the following as their affirmative defenses in this case: accord and
satisfaction, assumption of risk, estoppel, failure of consideration, fraud, laches, license,
payment, release, statute of frauds, waiver, and any other matter constituting an avoidance or
affirmative defense. In order to preserve and not waive all affirmative defenses under Ariz. R.
Civ. P. 8(d) and 12(b), Defendants hereby allege them all generally. Should, through discovery,
disclosure, or other means, Defendants become aware of facts or law which support these
additional defenses or support adding additional ones, Defendants will specifically disclose the
defenses and supplement their disclosure statement, in compliance with the Arizona Rules of
Civil Procedure, Orders of the Court and/or the agreement of the parties.

I1l.  FACTUAL BASIS OF THIRD-PARTY CLAIMS

This construction defect case arises out of allegations pertaining to the construction of
The Gallery condominium complex. Plaintiff Gallery Community Association alleges numerous
deficiencies in the complex’s construction of the common areas. Defendant/Third Party-Plaintiff
K Hovnanian at Gallery, LLC served as the developer of the project. In that capacity, K Hov
Gallery entered into subcontractor agreements with each of the third-party defendants. Third
Party Defendants supplied plans, material, labor, installation or professional/ engineering/design
services to The Gallery in connection with their respective subcontractor agreements with
Defendant/Third Party Plaintiff. On July 5, 2019 Plaintiff served Defendant/Third Party Plaintiff
K Hovnanian with a notice of defect letter alleging defects that implicated the work provided by

Third Party Defendants’ provision of plans, material or labor subject to the agreement.
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IV. LEGAL THEORIES SUPPORTING DEFENSES

1. Breach of express warranty- Defendant’s contract and subcontract agreements
with the named Third-Party Defendants contain the named Third-Party Defendants’ express
provisions  warranting  that  their  plans,  workmanship, materials,  and/or
professional/engineering/design services shall be of merchantable quality, safely and properly
designed, constructed, and erected, and reasonably fit for their intended purpose. They also
contain express provisions giving an implied warranty of their maintenance service and/or repair
of the subject property. To the extent that Plaintiff’s allegations are true (and Defendants do not
hereby concur that such is the case and additionally, continue to reserve all of their rights to
deny same), the named Third-Party Defendants have breached this alleged express warranty, as
their plans, workmanship, materials, professional/engineering/design services, maintenance,
service, and/or repair, as alleged by Plaintiff, were not safely and/or properly designed,
constructed and/or erected, serviced, maintained, or repaired in a reasonably fit manner for their
intended purpose, and/or of merchantable quality and free from defects As a direct and
proximate result of these breaches of express warranty, Defendants/Third Party Plaintiffs have
sustained, and in the future will sustain, direct and consequential damages in an amount not yet
known but in excess of the Court’s minimal jurisdictional amount, and Defendants/Third Party
Plaintiffs are entitled to recover these amounts from the named Third-Party Defendants

2. Breach of Implied Warranty- An implied warranty exists without any express
statement of warranty between two parties. See Kubby v. Crescent Steel, 105 Ariz. 459, 466 P.2d
753 (1970). It requires that a party perform its work in a good, workmanlike manner and in a
manner befitting a skilled contractor. Id. The standard to be applied in determining whether or
not there has been a breach of implied warranty is one of reasonableness in light of surrounding
circumstances. Richards v. Powercraft Homes, Inc., 139 Ariz. 242, 245, 678 P.2d 427, 430
(1984). The named Third-Party Defendants impliedly warranted that their plans, workmanship,
materials, and/or professional/engineering/design services would be of merchantable quality,
safely and properly designed, constructed and erected, reasonably fit for their intended purpose,

and/or that they have exercised their skills with care and diligence and in a reasonable, non-
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negligent manner. They also impliedly warranted their maintenance, service, and or repair/ of
the subject property. To the extent that Plaintiff’s allegations are true (and Defendants do not
hereby concur that such is the case and additionally, continue to reserve all of their rights to
deny same)the named Third-Party Defendants’ workmanship, materials,
professional/engineering/design services, maintenance, service, and/or repair as alleged by
Plaintiff, were not properly designed, constructed and/or erected, serviced, maintained, or
repaired in a reasonably fit manner for their intended purpose, of merchantable quality, free
from defects, and/or they have failed to exercise their skills with care and diligence. As a direct
and proximate result of these breaches of warranty, K. Hovnanian has sustained, and in the
future will sustain, direct and consequential damages in an amount not yet known but in excess
of the Court’s minimal jurisdictional amount, and K. Hovnanian is entitled to recover these
amounts from the named Third-Party Defendants.

3. Breach of Contract. In order to succeed on this claim, Defendants must prove: 1)
the existence of a contract between the parties; 2) the Defendants’ breach of the contract’s
terms; and 3) damages. See Graham v. Asbury, 112 Ariz. 184, 540 P.2d 656 (1975). By their
failure to perform as required by the express, implied, and warranted terms of the contracts and
subcontracts, as alleged by the Plaintiff, the Third-Party Defendants breached the contracts and
subcontract agreements. As a direct and proximate result of these breaches, Defendants have
sustained, and in the future will sustain, direct and consequential damages in an amount not yet
known but in excess of the Court’s minimal jurisdictional amount, and Defendants are entitled
to recover these amounts from the Third-Party Defendants.

4, Negligence- To prevail on a negligence claim, Claimants must prove 1) that
Defendant owed them a duty to act in accordance with a specific standard of care; 2) that
Defendant breached said duty by failing to meet its standard of care; 3) that said breach resulted
in injury to Claimants; and 4) damages. Ontiveros v. Borak, 136 Ariz. 500, 504, 667 P.2d 200,
204 (1983). At the time the subject property was constructed, the named Third-Party Defendants
owed Defendants a duty to exercise reasonably prudent and ordinary care in the design and

construction of the subject property. Third-Party Defendants violated this duty, to the extent that
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the Plaintiff’s allegations are true (and Defendants do not hereby concur that such is the case and
additionally, continue to reserve all of their rights to deny same), by performing their work in a
negligent manner. After the subject property was constructed, the Third-Party Defendants owed
Defendants a duty to exercise reasonably prudent and ordinary care in the continued
maintenance, service, and repair of the subject property. The Third-Party Defendants violated
this duty, to the extent that the Plaintiff’s allegations are true (and Defendants do not hereby
concur that such is the case and additionally, continue to reserve all of their rights to deny
same), by performing their work in a negligent manner. The Third-Party Defendants’ negligent
acts or omissions are, among other things: a. failing to design, construct, and market the subject
property in a reasonable or safe manner; b. failing to provide, establish, or follow proper and
adequate quality control methods and procedures to provide a reasonably safe property; failing
to maintain, service, and repair the subject property in a reasonable or safe manner; d. failing to
act as a reasonably prudent person would have under the same or similar circumstances; and e.
otherwise failing to use due care under the circumstances. Each of Third-Party Defendants’ acts
or omissions, singularly or in combination with others, constituted negligence, which
proximately caused the Plaintiff’s alleged damages, which are in excess of the minimum
jurisdictional limits of this Court.

5. Common Law Implied Indemnity. Defendants are entirely without active fault
with regard to the acts and omissions alleged by Plaintiff. Pursuant to the facts of this case and
the parties’ relationships, Defendants are entitled to common law indemnity from the Third-
Party Defendants as to any amounts sought against Defendants by the Plaintiff in any action that
maybe brought against Defendants, together with attorneys’ fees and costs giving rise to the
claims alleged by the Plaintiff.

6. Contractual Indemnity Third-Party Defendants entered into written agreements
with Defendant(s) which contain an indemnity provision. The damages claimed by the Plaintiff,
if proven to be true, were caused by the named Third-Party Defendants and Third-Party DOE
Defendants, and each of them, arising out of, or relating in any way, directly or indirectly, with

the performance of the Third-Party Defendants’ obligations pursuant to the written/oral
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contracts entered into by each of them with K. Hovnanian. There are valid contracts between
Defendant(s) and the Third-Party Defendants, pursuant to which the Third-Party Defendants are
required to defend, indemnify and hold Defendant(s) harmless.

7. Duty to Defend-. Express written/oral contracts exists between Defendant(s), and
the Third-Party Defendants. The express written/oral contracts required the Third-Party
Defendants to defend Defendant(s) from any claims respecting the Third-Party Defendants’
scope of work under the contracts. A claim, loss, or suit, within the meaning of the express
written/oral , has arisen by virtue of the fact that the Plaintiff has sued for damages against
Defendants for alleged breaches of a duty to design, construct, maintain, service, and/or repair
alleged construction deficiencies to the subject property which is the subject matter of this
lawsuit, and that construction deficiencies claimed by the Plaintiff pertain to the scope of work
performed and/or materials provided by the Third-Party Defendants . Third-Party Defendants
have a present duty to defend against any claims made against Defendants pursuant to the
subcontracts , and as a result of the assertion of a claim, loss and/or suit arising out of the work
of the Third-Party Defendants, and each of them, Defendants have a present legal right to be
provided a defense by the Third-Party Defendants.

8. Duty to Indemnify.- the Third-Party Defendants are obligated to indemnify
Defendants from any claim, liability, loss, damage, cost, expenses, including attorneys’ fees, etc.
in this action relating to matters embraced by the indemnity and arising out of the scope of work
of the Third-Party Defendants, and each of them. A dispute has arisen and an actual controversy
now exists between Defendants and the Third-Party Defendants in that Defendants assert that
the subcontractor agreements indemnify them from any claim, liability, loss, damage, cost,
expenses, including attorneys’ fees, etc.

9. Contribution.- As a direct result of the Third-Party Defendants’ conduct as set
forth herein, liability, if any, for the damages claimed by the Plaintiff rests, at least in part, on a
comparative-fault basis, on the Third-Party Defendants, and, only in part, if any, on a
comparative basis on Defendants. The Third-Party Defendants are obligated to reimburse

Defendants for their attorneys’ fees and legal costs and to indemnify Defendants for any sums
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Defendants pay, is compelled to pay, or may be compelled to pay as a result of settlement,
damages, judgment or other awards herein, and to pay a share of any judgment rendered against
Defendants which is in proportion to the comparative fault of the Third Party Defendants in
causing the Plaintiff’s alleged damages, if any, under A.R.S. §12-2501 and A.R.S. 12-2506 et.
Seq.
V. WITNESSES THAT DEFENDANTS MAY CALL AT TRIAL

The following individuals have knowledge of the facts surrounding the claims in this

matter and may be called as witnesses at trial.

1. Representatives of Gallery Community Association
C/O Craig S. Nuss, Penny J. Manship
BURG SIMPSON ELDREDGE HERSH & JARDINE PC
8310 S. Valley Highway, Suite 270
Englewood, CO 80112

Gallery Community Association is the Plaintiff in this matter. The representatives are
expected to testify regarding their knowledge of the facts and circumstances alleged in the

Complaint.

2. Representatives of K Hovnanian at Gallery, LLC

C/O Dennis I. Wilenchik, Barbara J. Stansil

WILENCHIK AND BARTNESS, PC

2810 N. Third Street

Phoenix, Arizona 85004

It is anticipated that representatives of K Hovnanian at Gallery LLC will testify regarding

knowledge of construction of the Common Areas, the CC&Rs entered into, and the condition of
the construction of the Common Areas. They are also expected to testify concerning their
recollection of any conversations and communications with witnesses and Plaintiff or Plaintiff’s
representatives regarding the allegations in the Complaint. It is further anticipated that this
Defendant’s representatives will testify consistent with Defendants’ disclosure statement,
Defendants’ discovery responses and any deposition Defendants’ representatives may give in

this matter.
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3. Representatives of K. Hovnanian Developments of Arizona, Inc.
C/O Dennis I. Wilenchik, Barbara J. Stansil
WILENCHIK & BARTNESS
2810 N Third Street
Phoenix, Arizona 85004

It is anticipated that representatives of K Hovnanian Developments of Arizona, Inc will
testify regarding their knowledge of the Common Areas being constructed. They are also
expected to testify concerning their recollection of any conversations and communications with
witnesses and Plaintiff’s representatives regarding the allegations in the Complaint. It is further
anticipated that this Defendant’s representatives will testify consistent with Defendants’
disclosure statement, Defendants’ discovery responses and any deposition Defendants’

representatives may give in this matter.

4. Representatives of K Hovnanian Arizona Operations, LLC
C/O Dennis | Wilenchik, Barbara J. Stansil
WILENCHIK & BARTNESS, PC
2810 N Third Street
Phoenix, Arizona 85004

It is anticipated that representatives of K Hovnanian Arizona Operations, LLC will testify
regarding their knowledge of the Common Areas being constructed. They are also expected to
testify concerning their recollection of any conversations and communications with witnesses
and Plaintiff’s representatives regarding the allegations in the Complaint. It is further anticipated
that this Defendant’s representatives will testify consistent with Defendants’ disclosure
statement, Defendants’ discovery responses and any deposition Defendants’ representatives may

give in this matter.

5. Representatives of K Hovnanian Companies of Arizona LLC
C/O Dennis | Wilenchik, Barbara J. Stansil
WILENCHIK & BARTNESS, PC
2810 N. Third Street
Phoenix, Arizona 85004
It is anticipated that representatives of K. Hovnanian Companies of Arizona LLC will
testify regarding their knowledge of the Common Areas being constructed. They are also

expected to testify concerning their recollection of any conversations and communications with

10
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witnesses and Plaintiff’s representatives regarding the allegations contained in the Complaint. It
is further anticipated that this Defendant’s representatives will testify consistent with
Defendants’ disclosure statement, Defendants’ discovery responses and any deposition

Defendants’ representatives may give in this matter.

6. Representatives from Chas Roberts Air Conditioning, Inc.
C/O Teresa Hayashi Wales
WELSH LAW GROUP PLC
11811 N. Tatum Blvd., Suite P125
Phoenix, Arizona 85028
Chas Roberts Air Conditioning is a Third Party Defendant. Its representative(s) is/are
expected to testify regarding their recollections of facts and circumstances surrounding
allegations appearing in the Complaint. They are also expected to testify regarding their
recollections of any conversations with witnesses regarding the allegations contained in the
Complaint.
7. Representatives of Desert Vista, LLC
Desert Vista, Inc, is a Third Party Defendant, whose Representative(s) is/are expected to
testify regarding their recollections of facts and circumstances surrounding allegations contained
in the Complaint. They are also expected to testify regarding their recollections of any

conversations with witnesses regarding the allegations appearing in the Complaint.

8. Representatives Gothic Landscaping, Inc.
C/O Cole Crabtree, Amanda R. Hough
JABURG & WILK, PC
3200 N. Central Avenue, 20" Floor
Phoenix, Arizona 85012

Gothic Landscaping, Inc. is a Third Party Defendant, whose Representative(s) is/are
expected to testify regarding their recollections of facts and circumstances surrounding
allegations contained in the Complaint. They are also expected to testify regarding their
recollections of any conversations with witnesses regarding the allegations appearing in the

Complaint.

11
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9. Representatives of Home Builders Site Services of Arizona, LLC
Home Building Site Services of Arizona, LLC is a Third-Party Defendant. Its
representative(s) is/are expected to testify regarding their recollections of facts and
circumstances surrounding allegations contained in the Complaint. They are also expected to
testify regarding their recollections of any conversations with witnesses regarding the

allegations appearing in the Complaint.

10. Representatives of LeBlanc Building Co., Inc

C/O Michael A. Ludwig, Stephen F. Best

JONES SKELTON & HOCHULLI, PLC

40 N. Central Avenue, Suite 2700

Phoenix, Arizona 85004

LeBlanc Building Co., Inc. is a Third Party Defendant. Its representative(s) is/are

expected to testify regarding their recollections of facts and circumstances surrounding
allegations contained in the Complaint. They are also expected to testify regarding their

recollections of any conversations with witnesses regarding the allegations appearing in the

Complaint.
11.John Leblanc
C/O Michael A. Ludwig, Stephen F. Best
JONES SKELTON & HOCHULLI, PLC
Phoenix, Arizona 85004
John Leblanc is the President of Leblanc Building Co., Inc. Mr. Leblanc is expected to
testify regarding his recollections of facts and circumstances surrounding allegations contained

in the Complaint. He is also expected to testify regarding his recollections of any conversations
with witnesses and Plaintiff regarding the allegations appearing in the Complaint.
12. Representatives of Liberty Constructors, LLC, dba Liberty Arizona
Liberty Constructors, LLC is a Third-Party Defendant. Its representative(s) is/are
expected to testify regarding their recollections of facts and circumstances surrounding

allegations contained in the Complaint. They are also expected to testify regarding their

12
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recollections of any conversations with witnesses regarding the allegations appearing in the
Complaint.
13. Representatives of Renco, LLC, dba Renco Roofing
Renco, LLC is a Third Party Defendant. Its representative(s) is/are expected to testify
regarding their recollections of facts and circumstances surrounding allegations contained in the
Complaint. They are also expected to testify regarding their recollections of any conversations

with witnesses regarding the allegations appearing in the Complaint.

14. Representatives of R/S Service & Supply, Inc.

C/O Scott McClure

LEWIS BRISBOIS BISGAARD & SMITH, LLP

2929 North Central Avenue, Suite 1700

Phoenix, Arizona 85012

R/S Service & Supply, Inc. is a Third-Party Defendant. Its representative(s) is/are

expected to testify regarding their recollections of facts and circumstances surrounding
allegations appearing in the Complaint. They are also expected to testify regarding their

recollections of any conversations with witnesses regarding the allegations appearing in the

Complaint.
15. Representatives of Sargon Masonry Construction, LLC
C/O Leonard Fink, David S. Schopick
SPRINGEL &FINK LLP
3033 N. Central Avenue, Suite 500
Phoenix, Arizona 85012
Sargon Masonry Construction, LLC is a Third-Party Defendant. Its representative(s) is/are
expected to testify regarding their recollections of facts and circumstances surrounding

allegations contained in the Complaint. They are also expected to testify regarding their
recollections of any conversations with witnesses regarding the allegations appearing in the
Complaint.

16.  All custodians of records or witnesses necessary to lay foundation for all

documents, photographs, illustrations or other documentary evidence.

13
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17. Al persons identified, or to be identified, in disclosure statements or
discovery requests.
18.  Any and all witnesses listed by the other parties in this action, regardless of
whether they attempt to de-list the witness or fail to call the witness at the time of trial.
19.  Any and all witnesses deposed in this litigation.
20.  Any and all persons identified as having knowledge in any party’s
disclosure statement.
This section will be supplemented as additional information becomes available.
VI. PERSONS WHO HAVE GIVEN STATEMENTS
Defendants are not aware of any persons who have given statements at this time. This
section will be supplemented as additional information becomes available.
VII. EXPERT WITNESSES
Defendants anticipate calling the following individuals to provide expert testimony:
Terry Ingo
Bert. L Howe and Associates, Inc.
c/o Dennis . Wilenchik, Barbara J. Stansil

2810 N Third Street
Phoenix, AZ 85004

Curt Peterson,

Peterson Geotechnical Group

c/o Dennis I. Wilenchik, Barbara J. Stansil
2810 N. Third Street

Phoenix, AZ 85004

These experts will be called to rebut testimony by any expert employed by Plaintiffs
and/or Third Party Defendants regarding alleged construction defects and alleged costs of
repairs and or replacement to the extent any exist. It is anticipated that these experts will
testify regarding their qualifications, review of construction and repair records, site
inspections and conditions and Plaintiffs’ expert reports and expert deposition testimony

regarding their estimated cost of repairs. They are also expected to testify consistent with

14
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their expert reports produced herewith. This section will be supplemented as additional
information becomes available.
VIIl. MEASURE OF DAMAGES
Defendants contest any and all of Plaintiff’s damages, based on the evidence to date.
Defendants’ damages thus far consist of its attorney’s fees and costs incurred in defense of
this case.
IX. EXHIBITS TO BE USED AT TRIAL BY DEFENDANTS

1. See Exhibit A.

2. All pleadings and records on file in this matter.

3. All discovery in this lawsuit, unless objected to by Defendants.

4. All reports and CVs prepared by any party’s expert witness in this matter.

5. All depositions and exhibits taken in this matter.

6. All non-objectionable exhibits listed by Plaintiff and/ or other Defendants or Third-
Party Defendants in this matter.

Defendants reserve the right to supplement as additional information becomes available.
Copies of the above referenced documents and exhibits are being evaluated for privilege and
content and will be provided.

X. OTHER RELEVANT DOCUCUMENTS KNOWN TO DEFENDANT
None known at this time. Defendants reserve the right to supplement as additional

information becomes available.

DATED August 11, 2021.
WILENCHIK & BARTNESS, P.C.

/s/ Dennis I. Wilenchik

Dennis I. Wilenchik, Esq.

Barbara J. Stansil, Esq.

The Wilenchik & Bartness Building

2810 North Third Street

Phoenix, Arizona 85004

admin@whb-law.com

Attorneys for Defendants/Third-Party Plaintiffs

15
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SERVED via E-MAIL August 11, 2021 on:

Craig S. Nuss, Esq.
Penny J. Manship, Esq.

Burg Simpson Eldredge Hersh & Jardine, P.C.

8310 S. Valley Hwy, Suite 270
Englewood, Colorado 80112
pmanship@burgsimpson.com
azcourt@burgsimpson.com
Attorneys for Plaintiff

Teresa Hayashi Wales, Esq.

Welsh Law Group, PLC

11811 N. Tatum Blvd., Suite P125
Phoenix, Arizona 85028
twales@welshlawgroup.com
minuteentries@welshlawgroup.com
Attorneys for Third-Party Defendant
Chas Roberts Air Conditioning, Inc.

Amanda Hough, Esq.

3200 N. Central Ave., Suite 2000
Phoenix, Arizona 85012
aah@jaburgwilk.com

Attorneys for Third-Party Defendant
Gothic Landscaping, Inc.

Stephen F. Best, Esq.

Michael A. Ludwig, Esq.

Jones, Skelton & Hochuli, P.L.C.

40 N. Central Ave., Suite 2700
Phoenix, Arizona 85004
mludwig@jshfirm.com
sbest@jshfirm.com
minuteentries@jshfirm.com
Attorneys for Third-Party Defendant
LeBlanc Construction Co., Inc.

Leonard Fink, Esq.

David S. Schopick, Esq.
Springel & Fink, LLP

3033 N. Central Ave., Suite 500
Phoenix, Arizona 85012
Ifink@springelfink.com
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dschopick@springelfink.com
Attorneys for Third-Party Defendant
Sargon Masonry Construction, LLC

/s/ Hilary Myers
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EXHIBIT A TO K HOVNANIAN’S DISCLOSURE STATEMENT

(Cumulative)

Beginning Bates

End Bates

Description

KHOV00000001

KHOV00000001

2015-09-08 Final Walk Map

KHOV00000002

KHOV00000045

2016-05-10 Gallery CCRS _recorded

KHOV00000046

KHOV00000051

2018-08-23 K Hov_Gallery-Sign off

KHOV00000052

KHOV00000066

2007-01-01 Home Builders Ltd Warranty PWC form No 117 Revised 01 2007

KHOV00000067

KHOV00000108

2008-03-11 Gothic Landscape Inc Master Subcontract Agreement

KHOV00000109

KHOV00000150

2008-03-19 Chas Roberts Master Subcontract Agreement

KHOV00000151

KHOV00000195

2008-04-08 Home Builder Services Master Subcontract Agreement

KHOV00000196

KHOV00000234

2008-04-15 Aztec Lighting Master Subcontract Agreement

KHOV00000235

KHOV00000269

2008-04-15 R_S Service and Supply Master Subcontract Agreement with
atttachments

KHOV00000270

KHOV00000302

2008-04-15 R_S Service and Supply Master Subcontract Agreement

KHOV00000303

KHOV00000335

2008-04-24 ProTex Master Subcontract Agreement

KHOV00000336

KHOV00000373

2009-01-05 ProTex Master Subcontractor Agreement

KHOV00000374

KHOV00000413

2009-08-31 X O Windows Master Subcontract Agreement

KHOV00000414

KHOV00000467

2010-03-03 Desert Vista, Inc Master Subcontract Agreement

KHOV00000468

KHOV00000523

2013-08-13 Llberty Constructors Inc Master Subcontract Agreement

KHOV00000524

KHOV00000560

2015-03-18 Proex GeoTech Report

KHOV00000561

KHOV00000612

2015-06-08 LeBlanc Building Co Master Subcontract Agreement with Work
Agreement

KHOV00000613

KHOV00000628

2016-03-08 Felten Group Index to Structural Calculations Building A

KHOV00000629

KHOV00000644

2016-03-08 Felten Group Index to Structural Calculations Building B

KHOV00000645

KHOV00000660

2016-03-08 Felten Group Index to Structural Calculations Building C

KHOV00000661

KHOV00000676

2016-03-08 Felten Group Index to Structural Calculations Building D

KHOV00000677

KHOV00000727

2016-03-08 Felten Group Index to Structural Calculations_Unit 30-1210 Rev. 05-
26-17

KHOV000007/28

KHOV00000/83

2016-03-08 Felten Group Index to Structural Calculations_Unit 31-1211 Rev. 05-
26-17

KHOV00000784

KHOV00000842

2016-03-08 Felten Group Index to Structural Calculations_Unit 32-1212 Rev. 05-
26-17
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EXHIBIT A TO K HOVNANIAN’S DISCLOSURE STATEMENT

(Cumulative)

Beginning Bates

End Bates

Description

KHOV00000843

KHOV00000843

2016-03-15 The Gallery Certificate of Special Inspection _Soils Double SIC

KHOV00000844

KHOV00000874

2016-06-08 Felton Group Gallery Stuctural Set

KHOV00000875

KHOV00000928

2016-06-24 Renco Roofing Master Subcontract Agreement

KHOV00000929

KHOV00000946

2016-07-21 Chas Roberts Air Cond Work Agreement with attachments

KHOV00000947

KHOV00000948

2016-07-21 Desert Vista Inc Work Agreement

KHOV00000949

KHOV00000952

2016-07-21 Gothic Landscape Inc Work Agreement

KHOV00000953

KHOV00000954

2016-07-21 Home Builders Site Services Work Agreement _Grading

KHOV00000955

KHOV00000961

2016-07-21 Liberty Arizona Work Agreement - Concrete Foundation & Flatwork

KHOV00000962

KHOV00000968

2016-07-21 Renco Roofing Work Agreement

KHOV00000969

KHOV00000970

2016-07-21 Sargon Masonry Construction Master Subcontract Agreement Fence

KHOV00000971

KHOV00000973

2016-07-21 Sargon Masonry Construction Work Agreeement Block Wall

KHOV00000974

KHOV00000982

2016-07-21 Sargon Masonry Costruction Work Agreemenyt Stone Veneer

KHOV00000983

KHOV00001040

2016-08-02 Gallery Arch Set

KHOV00001041

KHOV00001168

2016-08-24 City Approved Building Set

KHOV00001169

KHOV00001296

2016-08-24 City Approved Fire Set

KHOV00001297

KHOV00001330

2016-08-24 City Approved Planning Applicant Set

KHOV00001331

KHOV00001458

2016-08-24 City Approved_Planning Set

KHOV00001459

KHOV00001460

2016-08-25 R_S Service and Supply Inc Work Agreement_ Wrought Iron

KHOV00001461

KHOV00001492

2016-08-26 LeBlanc Building Co Inc Work Agreement_ Framing

KHOV00001493

KHOV00001498

2016-10-26 Gallery - HOA Orientation

KHOV00001499

KHOV00001507

2016-10-27 Gallery Improvement Plan

KHOV00001508

KHOV00001510

2016-10-27 Sargon Masonry Construction Work Agreement_Metal Stairs

KHOV00001511

KHOV00001511

2016-12-01 Gallery Community Assoc Key Fob Acceptance

KHOV00001512

KHOV00001569

2017-06-01 Gallery Architectural

KHOV00001570

KHOV00001570

2018-01-05 Letter_Scottsdale R. Noriega to Rhino Contracting Notice of
Warrantee Compliance

KHOV00001571

KHOV00001574

2018-10-12 FINAL WALK PHOTOS.docx

KHOV00001575

KHOV00001575

2018-10-18 Sidewalk_pavers photo.jpg

KHOV00001576

KHOV00001620

2019-07-03 BurgSimpson Notice of Claim
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EXHIBIT A TO K HOVNANIAN’S DISCLOSURE STATEMENT

(Cumulative)

Beginning Bates

End Bates

Description

KHOV00001621

KHOV00001652

2019-08-20 Standard Specifications  Gallery

KHOV00001653

KHOV00001655

2019-09-09 Tender Letter K Hov to Chas Roberts AC Inc.

KHOV00001656

KHOV00001658

2019-09-09 Tender Letter K Hov to Desert Vista Inc

KHOV00001659

KHOV00001661

2019-09-09 Tender Letter K Hov to Gothic Grounds Management, Inc.

KHOV00001662

KHOV00001664

2019-09-09 Tender Letter K Hov to Home Builders Site Services of AZ LLC

KHOV00001665

KHOV00001667

2019-09-09 Tender Letter K Hov to Leblanc Building Co Inc.

KHOV00001668

KHOV00001670

2019-09-09 Tender Letter K Hov to Liberty Constructors LLC

KHOV00001671

KHOV00001673

2019-09-09 Tender Letter K Hov to Renco

KHOV00001674

KHOV00001676

2019-09-09 Tender Letter K Hov to Sargon Masonry Construction LLC

KHOV00001677

KHOV00001679

2019-09-10 Tender Letter K Hov to Gothic Landscaping

KHOV00001680

KHOV00001682

2020-04-27 Sargon Masonry Repair Invoices

KHOV00001683

KHOV00001700

2021-08-10 Civil and Geotechnical Engineering Evaluation

KHOV00001701

KHOV00001721

2021-08-11 Defense Response Report
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