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Shorall McGoldrick Brinkmann
1232 east missouri avenue

phoenix, az 85014-2912
602.230.5400

602.230.5432 (fax)
smb@smbattorneys.com

Tom Shorall Jr., #010456

Jason J. Boblick, #026507
fomshorall@smbattorneys.com
jasonboblick@smbattorneys.com
Attorneys for Third Party Defendant
Liberty Constructors

Clerk of the Superior Court
*** Electronically Filed ***
K. Dyer, Deputy
3/18/2021 1:39:39 PM
Filing ID 12669318

Superior Court of Arizona

Maricopa County

Gallery Community Association, an
Arizona non-profit corporation,

Plaintiff,
Vs.

K. Hovnanian at Gallery, LLC, an Arizona
limited liability company; et al.

Defendants.

And related third-party claims.

No. CV2020-008714
Third Party Defendant Liberty

Constructors, LLLC’s Answer to the
Third-Party Complaint

(Honorable Michael Kemp)

Third Party Defendant Liberty Constructors, LLC, and through undersigned counsel,

answers the Third-Party Complaint as follows:
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Parties
1. Answering Paragraphs 1 through 10, Liberty Constructors is without knowledge
or information sufficient to form a belief as to the truth of the allegations and, therefore,
denies the same.
2. Answering Paragraph 11, Liberty Constructors admits the allegations.
3. Answering Paragraphs 12 through 16, Liberty Constructors is without knowledge
or information sufficient to form a belief as to the truth of the allegations and, therefore,

denies the same.

Jurisdiction and Venue

4. Answering Paragraphs 17 through 18, Liberty Constructors is without knowledge
or information sufficient to form a belief as to the truth of the allegations and, therefore,

denies the same.

General Allegations

5. Answering Paragraphs 19 through 20, Liberty Constructors admits that it
performed some work at the subject property. Liberty Constructors is without knowledge or
information sufficient to form a beliet as to the truth of the remaining allegations and,
therefore, denies the same.

6. Answering Paragraph 21, Liberty Constructors denies the allegations to the

extent any are alleged against it. Liberty Constructors is without knowledge or information
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sufficient to form a belief as to the truth of the remaining allegations and, therefore, denies
the same.

7. Answering Paragraph 22, Liberty Constructors admits that Plaintiff Association
filed a Complaint against Defendants K Hovnanian based upon information and belief.
Liberty Constructors is without knowledge or information sufficient to form a belief as to
the truth of the remaining allegations and, therefore, denies the same.

8. Answering Paragraph 23, Liberty Constructors denies the allegations to the
extent any are alleged against it. Liberty Constructors is without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations and, therefore, denies

the same.

Count One
(Breach of Express Warranty)

9. Answering Paragraph 24, Liberty Constructors re-alleges and incorporates the
foregoing averments.

10. Answering Paragraphs 25 through 26, Liberty Constructors is without knowledge
or information sufficient to form a belief as to the truth of the allegations and, therefore,
denies the same.

11. Answering Paragraphs 27 through 30, Liberty Constructors denies the allegations

to the extent any are alleged against it. Liberty Constructors is without knowledge or
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information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Two
(Breach of Implied Warranty)

12.  Answering Paragraph 31, Liberty Constructors re-alleges and incorporates the
foregoing averments.

13. Answering Paragraphs 32 through 33, Liberty Constructors is without knowledge
or information sufficient to form a belief as to the truth of the allegations and, therefore,
denies the same.

14. Answering Paragraphs 34 through 37, Liberty Constructors denies the allegations
to the extent any are alleged against it. Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Three
(Breach of Contract)

15. Answering Paragraph 38, Liberty Constructors re-alleges and incorporates the
foregoing averments.
16. Answering Paragraphs 39 through 41, Liberty Constructors denies the allegations

to the extent any are alleged against it. Liberty Constructors is without knowledge or
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information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Four
(Negligence)

17. Answering Paragraph 42, Liberty Constructors re-alleges and incorporates the
foregoing averments.

18. Answering Paragraphs 43 through 46, Liberty Constructors denies the allegations
to the extent any are alleged against it. Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Five
(Common Law Implied Indemnity)

19. Answering Paragraph 47, Liberty Constructors re-alleges and incorporates the
foregoing averments.

20. Answering Paragraph 48, Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the allegations and, therefore, denies
the same.

21. Answering Paragraph 49, Liberty Constructors denies the allegations to the

extent any are alleged against it. Liberty Constructors is without knowledge or information
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sufficient to form a belief as to the truth of the remaining allegations and, therefore, denies

the same.

Count Six
(Contractual Indemnity)

22. Answering Paragraph 50, Liberty Constructors re-alleges and incorporates the
foregoing averments.

23. Answering Paragraph 51, Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the allegations and, therefore, denies
the same.

24. Answering Paragraphs 52 through 54, Liberty Constructors denies the allegations
to the extent any are alleged against it. Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Seven
(Declaratory Relief — Duty to Defend)

25. Answering Paragraph 55, Liberty Constructors re-alleges and incorporates the
foregoing averments.

26. Answering Paragraph 56, Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the allegations and, therefore, denies

the same.
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27. Answering Paragraphs 57 through 61, Liberty Constructors denies the allegations
to the extent any are alleged against it. Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Eight
(Declaratory Relief — Duty to Indemnify)

28. Answering Paragraph 62, Liberty Constructors re-alleges and incorporates the
foregoing averments.

29. Answering Paragraph 63, Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the allegations and, therefore, denies
the same.

30. Answering Paragraphs 64 through 65, Liberty Constructors denies the allegations
to the extent any are alleged against it. Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Nine
(Declaratory Relief — Contractual Duties)

31. Answering Paragraph 66, Liberty Constructors re-alleges and incorporates the

foregoing averments.
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32. Answering Paragraphs 67 through 68, Liberty Constructors denies the allegations
to the extent any are alleged against it. Liberty Constructors is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations and,

therefore, denies the same.

Count Ten
(Contribution)

33. Answering Paragraph 69, Liberty Constructors re-alleges and incorporates the
foregoing averments.

34. Answering Paragraph 70, Liberty Constructors denies the allegations to the
extent any are alleged against it. Liberty Constructors is without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations and, therefore, denies

the same

Affirmative Defenses
1. Liberty Constructors denies any and all allegations not specifically and
expressly admitted.
2. The Third-Party Complaint fails to state a claim upon which relief can be
granted.
3. Plaintiff and/or Defendants/Third-Party Plaintiffs may be barred from some

or all of their claims by virtue of applicable statutes of limitations or repose.
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4. Liberty Constructors affirmatively alleges that some or all of Plaintiff’s and/or
Defendants/Third-Party Plaintiffs’ claims may be barred by statute and Arizona law.

5. Liberty Constructors affirmatively alleges that the economic loss doctrine bars
Defendants/Third-Party Plaintiffs’ negligence cause of action.

0. Liberty Constructors affirmatively alleges that some or all of Third-Party
Plaintiff’s claims may be subject to dismissal for lack of compliance with A.R.S. § 12-2602.

7. Liberty Constructors affirmatively alleges that Defendants/Third-Party
Plaintiffs’ claims may be barred in whole or part by waiver, estoppel, release, laches, and/or
assumption of the risk.

8. Liberty Constructors affirmatively alleges a failure by Plaintiff and/or
Defendants/Third-Party Plaintiffs to make reasonable efforts to mitigate damages, if any,
in whole or in patt, and/or by the doctrine of economic waste.

9. Liberty Constructors affirmatively alleges that it was the failure of others to
competently perform their responsibilities with respect to the subject property that are the
true, proximate and actual, and/or intervening/superseding causes of the injuries alleged.

10.  Other parties and non-parties, either through their acts, omissions or breaches
of warranty or contract, are responsible for the damages claimed by Plaintiff and an
allocation of fault and legal responsibility should be attributed to those other parties and

non-parties.
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11.  Any damages claimed by Defendant/Third-Party Plaintiff against Liberty
Constructors must be reduced by all other parties and non-parties’ proportion of
comparative fault or legal responsibility.

12.  Liberty Constructors is not liable for any damages sustained by Plaintiff and/or
Defendants/Third-Party Plaintiffs that were the result of unforeseeable and uncontrollable
acts of God or other forces of nature.

13.  Liberty Constructors joins in the affirmative defenses asserted by other Third-
Party Defendants.

17.  Liberty Constructors reserves all additional affirmative defenses, including but
not limited to those contained within Ariz. R. Civ. P. 8(c) and 12, determined applicable
during discovery.

Jury Demand

Liberty Constructors demands a jury trial.

WHEREFORE, Liberty Constructors respectfully requests judgment in its favor and
against Defendants/Third-Party Plaintiffs as follows:

A. Dismissing with prejudice the claims raised in the Third-Party Complaint (and all
amendments thereto) against Liberty Constructors in its entirety and denying

Defendants/Third-Party Plaintiffs any relief from Liberty Constructors;

10
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B. Awarding Liberty Constructors its attorneys’ fees and costs pursuant to Ariz.

Rev. Stat. Ann. § 12-341, 12-341.01, 12-349, any other applicable statutes, and/or contract;

C. Awarding Liberty Constructors its costs incurred herein pursuant to Ariz. Rev.

Stat. Ann. § 12-341 and/or contract; and

D. Awarding Liberty Constructors such other and further relief as this Court deems

just and equitable.

Dated on March 18, 2021.

Shorall McGoldrick Brinkmann

By /s/ Jason Boblick

Tom Shorall

Jason J. Boblick

Attorneys for Third Party Defendant
Liberty Constructors

Mailing Certificate

The foregoing filed with AZTurboCourt
And copies emailed and mailed on March 18, 2021, to:

Craig S. Nuss, Esq.

Panny J. Manship, Esq.

Burg Simpson Eldredge Hersh & Hardine, PC
3310 S. Valley Highway, Suite 270
Englewood, Colorado 80112

pmanship@burgsimpson.com

azcourt(@burgsimpson.com

Attorneys for Plaintiff
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Dennis I. Wilenchik, Esq.

Matthew V. Moosbrugger, Esq.

Wilenchik & Bartness

2810 N. Third Street

Phoenix, Arizona 85004

admin@wb-law.com

Attorneys for Defendant/ Third Party Plaintiffs
K. Hovnanian Art Gallery, I.L.C, K. Hovnanian Arizona
Operations, LLS, K. Hovnanian Developments of Arizona, Inc., and
K. HovnanianCompanies of Arizona, LLC

Teresa Wales, Esq.

Welsh Law Group, PLC

11811 N. Tatum Blvd., Suite P125

Phoenix, Arizona 85028-1691

twales(@welshlawgroup.com

Attorneys for Third Party Defendant
Chas Roberts Air Conditioning, Ine.

Amanda Hough, Esq.

Jaburg Wilk

3200 N. Central Avenue

Phoenix, Arizona 85012-2440

aah@jaburgwilk.com

Attorneys for Third Party Defendant
Gothic Landscaping, Ine.

Stephen F. Best, Esq.

Jones Skelton & Hochuli

40 N. Central Ave., Suite 2700

Phoenix, Arizona 85004-4498

sbest@jshfirm.com

Attorneys for Third Party Defendant
Leblanc Building Co., Inc.
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Leonard T. Fink, Esq.

Springel & Fink

9075 W. Diablo Drive, Suite 302

Las Vegas, Nevada 89148-7604

lfink@springelfink.com

Attorneys for Third Party Defendant
Sargon Masonry Construction, LL.C

By: /s/Roselyn Mosbrucker
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