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*** Electronically Filed **7
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Filing ID 12303079

Jaburg & Wilk, P.C.

3200 N. Central Avenue, 20th Floor
Phoenix, AZ 85012

602.248.1000

C. Cole Crabtree (021729)
ccc@jaburgwilk.com
Amanda R. Hough (030072)
aah@jaburgwilk.com

Attorneys for Third-Party Defendant
Gothic Landscaping, Inc.

SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

GALLERY COMMUNITY
ASSOCIATION, an Arizona non-profit | Case No. CV2020-008714
corporation.,
GOTHIC LANDSCAPING, INC.’S
Plaintiffs, ANSWER TO THIRD-PARTY
COMPLAINT

V.

K. HOVNANIAN AT GALLERY, LLC, | (4ssigned to the Honorable Michael
an Arizona limited liability company; K. | Kemp)

HOVNANIAN ARIZONA
OPERATIONS, LLC, an Arizona
limited liability company; K.
HOVNANIAN DEVELOPMENTS OF
ARIZONA, INC., an Arizona
corporation; K. HOVNANIAN
COMPANIES OF ARIZONA, LLC, an
Arizona limited liability company;
JOHN DOES I-X AND JANE DOES I-
X; WHITE CORPORATIONS I-X;
BLACK PARTNERSHIPS I-X; GRAY
LIMITED LIABILITY COMPANIES I-
X,

Defendants.
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K. HOVNANIAN AT GALLERY, LLC,
an Arizona limited liability company; K.
HOVNANIAN ARIZONA
OPERATIONS, LLC, an Arizona
limited liability company; K.
HOVNANIAN DEVELOPMENTS OF
ARIZONA, INC., an Arizona
corporation; K. HOVNANIAN
COMPANIES OF ARIZONA, LLC, an
Arizona limited liability company,

Third-Party Plaintiffs,
V.

CHAS ROBERTS AIR
CONDITIONING, INC., an Arizona
corporation; DESERT VISTA, INC., an
Arizona corporation; GOTHIC
LANDSCAPING, INC., an Arizona
corporation; HOME BUILDERS

SITE SERVICES OF ARIZONA, LLC,
an Arizona limited liability company;
LEBLANC BUILDING CO., INC.., an
Arizona corporation; LIBERTY
CONSTRUCTORS, LLC dba LIBERTY
ARIZONA, an Arizona limited liability
company; RENCO LLC dba RENCO
ROOFING an Arizona limited liability
company; R/S SERVICE & SUPPLY,
INC., an Arizona corporation; SARGON
MASONRY CONSTRUCTION, LLC,
an Arizona limited liability company;
and DEFENDANT DOES 1-50,
inclusive,

Third-Party Defendants.

Third-Party Defendant Gothic Landscaping, Inc. (“Gothic”), by and through
counsel undersigned, hereby answers Third-Party Plaintiffs’ Third-Party Complaint:
GENERAL ALLEGATIONS

1. Gothic lacks sufficient information or knowledge to admit the allegations

in 91 and therefore denies the same.
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2. Gothic lacks sufficient information or knowledge to admit the allegations
in 92 and therefore denies the same.

3. Gothic lacks sufficient information or knowledge to admit the allegations
in 43 and therefore denies the same.

4. Gothic lacks sufficient information or knowledge to admit the allegations
in 94 and therefore denies the same.

5. Gothic lacks sufficient information or knowledge to admit the allegations
in 95 and therefore denies the same.

6. Gothic lacks sufficient information or knowledge to admit the allegations
in 96 and therefore denies the same.

7. Gothic lacks sufficient information or knowledge to admit the allegations
in 96 and therefore denies the same.

8. Gothic admits the allegations in 8.

0. Gothic lacks sufficient information or knowledge to admit the allegations
in 99 and therefore denies the same.

10.  Gothic lacks sufficient information or knowledge to admit the allegations
in 9§10 and therefore denies the same.

11.  Gothic lacks sufficient information or knowledge to admit the allegations
in q11 and therefore denies the same.

12.  Gothic lacks sufficient information or knowledge to admit the allegations
in 12 and therefore denies the same.

13.  Gothic lacks sufficient information or knowledge to admit the allegations
in 913 and therefore denies the same.

14.  Gothic lacks sufficient information or knowledge to admit the allegations

in 914 and therefore denies the same.
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15.  Gothic lacks sufficient information or knowledge to admit the allegations
in 915 and therefore denies the same.

16.  Gothic lacks sufficient information or knowledge to admit the allegations
in 16 and therefore denies the same.

JURISDICTION AND VENUE

17.  Answering the allegations in 17, Gothic denies it caused any of the
alleged events but admits that jurisdiction and venue is proper before this court.

18.  Answering the allegations in 18, Gothic denies it caused any of the
alleged events but admits that jurisdiction and venue is proper before this court.

GENERAL ALLEGATIONS

19.  Gothic lacks sufficient information or knowledge to admit the allegations
in 919 and therefore denies the same.

20.  Gothic lacks sufficient information or knowledge to admit the allegations
in 920 and therefore denies the same.

21.  Gothic lacks sufficient information or knowledge to admit the allegations
in 421 and therefore denies the same.

22.  Gothic lacks sufficient information or knowledge to admit the allegations
in 422 and therefore denies the same.

23.  Gothic lacks sufficient information or knowledge to admit the allegations

in 423 and therefore denies the same.

FIRST CAUSE OF ACTION
(Breach of Express Warranty)

24.  Gothic incorporates by reference all previous responses and denials as set
forth above.
25.  Gothic lacks sufficient information or knowledge to admit the allegations

in 925 and therefore denies the same.
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26.  Gothic lacks sufficient information or knowledge to admit the allegations
in 926 and therefore denies the same.

27.  Gothic lacks sufficient information or knowledge to admit the allegations
in 427 and therefore denies the same.

28.  Gothic lacks sufficient information or knowledge to admit the allegations
in 428 and therefore denies the same.

29.  Gothic lacks sufficient information or knowledge to admit the allegations
in 429 and therefore denies the same.

30.  Gothic lacks sufficient information or knowledge to admit the allegations

in 430 and therefore denies the same.

SECOND CAUSE OF ACTION
(Breach of Implied Warranty)
31.  Gothic incorporates by reference all previous responses and denials as set
forth above.

32.  Gothic lacks sufficient information or knowledge to admit the allegations
in 932 and therefore denies the same.

33.  Gothic lacks sufficient information or knowledge to admit the allegations
in 433 and therefore denies the same.

34.  Gothic lacks sufficient information or knowledge to admit the allegations
in 934 and therefore denies the same.

35.  Gothic lacks sufficient information or knowledge to admit the allegations
in 435 and therefore denies the same.

36.  Gothic lacks sufficient information or knowledge to admit the allegations
in 436 and therefore denies the same.

37.  Gothic lacks sufficient information or knowledge to admit the allegations

in 437 and therefore denies the same.
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THIRD CAUSE OF ACTION
(Breach Of Contract)

38.  Gothic incorporates by reference all previous responses and denials as set
forth above.

39.  Gothic lacks sufficient information or knowledge to admit the allegations
in 439 and therefore denies the same.

40.  Gothic lacks sufficient information or knowledge to admit the allegations
in 940 and therefore denies the same.

41.  Gothic lacks sufficient information or knowledge to admit the allegations

in 41 and therefore denies the same.

FOURTH CAUSE OF ACTION
(Negligence)

42.  Gothic incorporates by reference all previous responses and denials as set
forth above.

43.  Gothic lacks sufficient information or knowledge to admit the allegations
in 943 and therefore denies the same.

44.  Gothic lacks sufficient information or knowledge to admit the allegations
in 944 and therefore denies the same.

45.  Gothic lacks sufficient information or knowledge to admit the allegations
in 945 and therefore denies the same.

46.  Gothic lacks sufficient information or knowledge to admit the allegations

in 946 and therefore denies the same.

FIFTH CAUSE OF ACTION
(Common Law Implied Indemnity)

47.  Gothic incorporates by reference all previous responses and denials as set

forth above.
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48.  Gothic lacks sufficient information or knowledge to admit the allegations
in 948 and therefore denies the same.
49.  Gothic lacks sufficient information or knowledge to admit the allegations

in 949 and therefore denies the same.

SIXTH CAUSE OF ACTION
(Contractual Indemnity)

50.  Gothic incorporates by reference all previous responses and denials as set
forth above.

51.  Gothic lacks sufficient information or knowledge to admit the allegations
in q51 and therefore denies the same.

52.  Gothic lacks sufficient information or knowledge to admit the allegations
in 52 and therefore denies the same.

53.  Gothic lacks sufficient information or knowledge to admit the allegations
in 53 and therefore denies the same.

54.  Gothic lacks sufficient information or knowledge to admit the allegations

in 454 and therefore denies the same.

SEVENTH CAUSE OF ACTION
(Declaratory Relief — Re: Duty to Defend)

55.  Gothic incorporates by reference all previous responses and denials as set
forth above.

56.  Gothic lacks sufficient information or knowledge to admit the allegations
in 956 and therefore denies the same.

57.  Gothic lacks sufficient information or knowledge to admit the allegations
in 957 and therefore denies the same.

58.  Gothic lacks sufficient information or knowledge to admit the allegations

in 458 and therefore denies the same.
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59.  Gothic lacks sufficient information or knowledge to admit the allegations

in 59 and therefore denies the same.

60.  Gothic admits that a dispute has arisen and an actual controversy exists
between it and Third-Party Plaintiffs as alleged in 960.

61.  Gothic lacks sufficient information or knowledge to admit the allegations
in 961 and therefore denies the same.

EIGHTH CAUSE OF ACTION
(Declaratory Relief — Re: Duty to Indemnify)

62.  Gothic incorporates by reference all previous responses and denials as set
forth above.

63.  Gothic lacks sufficient information or knowledge to admit the allegations
in 963 and therefore denies the same.

64.  Gothic admits that a dispute has arisen and an actual controversy exists
between it and Third-Party Plaintiffs as alleged in 64.
65.  Gothic lacks sufficient information or knowledge to admit the allegations

in 965 and therefore denies the same.

NINTH CAUSE OF ACTION
(Declaratory Relief — Re: Contractual Duties)

66.  Gothic incorporates by reference all previous responses and denials as set
forth above.

67.  Gothic admits that a dispute has arisen and an actual controversy exists
between it and Third-Party Plaintiffs as alleged in 67.

68.  Gothic lacks sufficient information or knowledge to admit the allegations

in 968 and therefore denies the same.
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TENTH CAUSE OF ACTION
(Contribution)
69.  Gothic incorporates by reference all previous responses and denials as set
forth above.
70.  Gothic lacks sufficient information or knowledge to admit the allegations
in 470 and therefore denies the same.
AFFIRMATIVE DEFENSES
As and for its affirmative defenses, Gothic alleges as follows:
1. Gothic denies that it breached any contract or any duty whatsoever to

Third-Party Plaintiff.

2. Gothic affirmatively alleges and without admitting Third-Party Plaintiff
has suffered, or will suffer, any damages or injuries as a result of conduct alleged in the
Third-Party Complaint, that any damages or injuries which were or will be sustained by
Third-Party Plaintiff was caused in whole or in part by the negligence and/or tortious
acts, omissions and/or conduct of persons, parties or entities other than Gothic. Any
damages recoverable by Third-Party Plaintiff must be diminished in proportion to the
amount of fault attributed to said other persons, parties, or entities.

3. Gothic affirmatively alleges that Third-Party Plaintiff’s Third-Party
Complaint and causes of action against Gothic fail to state any claim for which it is
entitled to attorneys' fees.

4. Gothic incorporates any and all affirmative defenses of any and all parties
hereto.

5. Although Gothic does not presently have specific facts in support of the
remaining defenses, it wishes to put Third-Party Plaintiff on notice that it hereby raises
the following defenses which through subsequent discovery may be supported by facts:

accord and satisfaction, arbitration and award, assumption of risk, estoppel, economic

9
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loss doctrine, failure to mitigate damages, failure to minimize damages, laches, lack of
jurisdiction, payment, release, res judicata, collateral estoppel, statute of limitations,
settlement and release, and waiver.

6. Discovery may show that Third-Party Plaintiff’s Third-Party Complaint
may fail, in whole or in part, to state a claim against Gothic.

7. Third-Party Plaintiff’s negligence claim is precluded by the economic loss
rule.

8. Some or all of Third-Party Plaintiff’s claims against Gothic may be barred
by the applicable statutes of limitations or statute of repose.

0. Third-Party Plaintiff may have failed to mitigate its damages.

10.  Additional facts may come to light to support additional affirmative
defenses, including, but not limited to, affirmative defenses set forth in Rules 6 and 8
Ariz.R.Civ.P., which, if warranted, Gothic will raise as the case progresses.

11.  Gothic demands trial by a jury.

WHEREFORE, having fully answered Third-Party Plaintiff’s Third-Party
Complaint, Gothic prays that it be dismissed with prejudice; that Third-Party Plaintiff
take nothing thereby; that the Court award to Gothic its attorneys’ fees and costs as may
be allowed by its contract with Third-Party Plaintiff or by applicable Arizona law,
including A.R.S. § 12-341.01; and for such other and further relief as the Court deems

proper.

DATED this 8" day of December, 2020.

Jaburg & Wilk, P.C.

/s/ Amanda R. Hough

C. Cole Crabtree

Amanda R. Hough

Attorneys for Third-Party Defendant Gothic, Inc.

10
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ORIGINAL E-FILED and COPY
of the foregoing emailed this
8™ day of December, 2020 to:

Dennis I. Wilenchik

Lawrence J. Felder

Jack D. Wilenchik

David A. Timchak

Wilenchik & Bartness

The Wilenchik & Bartness Building
2810 North Third Street

Phoenix, AZ 85004
DavidT@wb-law.com
LarryF@wb-law.com

Attorneys for Third-Party Plaintiffs

/s/ Patricia Gentry
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