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ARGUMENT IN REPLY

Appellee Patricia Bocchino (“Bocchino”) argues in her Answering Brief a
number of points, most of which are fully addressed and briefed in the Opening
Brief filed by Appellant Fountain Shadows Homeowners Association (the
“Association”) and do not require further argument—such as whether the
Injunction was unenforceable and the meaning of “prevailing party.” The
Association will not address those matters except to state that it rejects Bocchino’s
arguments on those matters and that the Association’s arguments in its Opening
Brief are sufficient.

There are a couple of Bocchino’s arguments that the Association believes it
must address and rebut. First, Bocchino argues that A.R.S. § 12-1810 provides the
exclusive basis for fees in an injunction against workplace harassment action and
that the Declaration’s attorneys’ fees provision does not apply. Second, Bocchino
argues that before any business entity can demand payment of attorneys’ fees and
costs incurred and owing pursuant to a contract, it must first get a court
determination on the subject. The reasons explained below, these arguments must

be rejected as unsupported and inconsistent with the law.

A. A.R.S. § 12-1810 and Brown v. Terravita Community Ass’n, Inc.

Bocchino claims that A.R.S. 8§ 12-1810 is the exclusive basis for attorneys’

fees and costs and that any fee shifting provision in the Declaration is inapplicable.


http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/01810.htm
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/01810.htm

This argument lacks legal support and is contrary to Arizona law. In support of her
position, Bocchino cites to Brown v. Terravita Community Ass’n, Inc., 2015 WL
4600032 (App. July 30, 2015), which is not a published opinion and has no
precedential value. More importantly, Brown v. Terravita Community Ass'n is
distinguishable from this case. In Brown v. Terravita Community Ass'n, the court
held that a contractual fee-shifting provision did not apply because the litigation at
issue related to statutory duties (such as the duty of an HOA to provide records to a
homeowner upon request). However, in this case, the Association was seeking to
obtain Bocchino’s compliance with her obligations under its contract—the
Declaration. While the Association used the workplace harassment injunction
process, the underlying basis for the claim arose directly under the Declaration
because it was her breach of her contractual duties—to not engage in offensive
activity—that was at issue.

Ultimately, the Association commenced the Injunction Action and a court,
after finding that the Association presented evidence that satisfied the evidentiary
threshold for issuing an injunction, issued the Injunction against Bocchino.
Therefore, by entry of that order, it was adjudicated that Bocchino was in violation
of Article XIII, Section 10 of the Declaration because Bocchino violated the
Declaration in that her actions became an annoyance and nuisance and otherwise

interfered with the quiet enjoyment of each of the Owners.


https://1.next.westlaw.com/Document/I123d46a9387611e5a795ac035416da91/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=2015+WL+4600032
https://1.next.westlaw.com/Document/I123d46a9387611e5a795ac035416da91/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=2015+WL+4600032

As a result of her actions, the Association incurred attorneys’ fees, costs and
expenses to enforce Bocchino’s compliance with the terms and conditions of the
contractual Declaration, including filing the Injunction Action and successfully
obtaining the Injunction to require performance of her contractual duties.
Therefore, by issuance of the Injunction it is conclusive that Bocchino violated the

Declaration.

B. Court determination of right to attorneys’ fees is not a prerequisite to

any demand.

Bocchino argues that a business entity cannot demand performance of a
party to pay what is owed without first obtaining a court determination. The
Association’s actions to be reimbursed for costs it incurred as a result of
Bocchino’s breach of the contract between them was consistent with the law and
with standard practice. In this case, the Association made a demand for what it
believed was owed by Bocchino at the time of her property sale. Bocchino did not
argue or reject that demand, but rather, she paid it. Then, months later, she
requested that a court determine if that was correctly paid or if she was entitled to a
refund. Oddly, Bocchino argues that the Association was not even legally entitled
to make that demand, but should have gone to court to get the matter settled before
there was even a dispute as to what was owed. That is completely illogical. Many

times a party to a contract will incur expenses that the contract requires be



reimbursed. For example, lenders will include in loan agreements that if the lender
incurs the expense of attorneys’ fees and costs, the borrower is required to
reimburse. It would be a waste of resources to require that the lender first go to the
courts to get a determination before even making a demand for reimbursement.

When there is a dispute that cannot be resolved, then parties may go to court
to get a determination and resolution. The trial court in this case could have
determined what, if anything should have been paid to the Association; however,
the court never got there because it determined that the Association was not the
prevailing party, which is the precise issue of this appeal. The Association acted
properly in demanding the expenses it was entitled to have reimbursed. A court
determination of the amount of attorneys’ fees is not a prerequisite to that demand.
In this case, if this Court determines that the Association was the prevailing party
in the Injunction Action and is entitled to attorneys’ fees and costs pursuant to the
Declaration, then a determination of the amount that must be reimbursed to the
Association will be at issue and addressed.

CONCLUSION

The trial court erred when it held that the Association was not the prevailing
party in the Injunction Action. In fact, the Association was the prevailing party,
and as a result, it was entitled to recover the attorneys’ fees and costs incurred in

that action. The trial court erred in entering judgment against the Association.



Therefore, the Association respectfully requests that this Court reverse the
trial court’s ruling, vacate the judgment entered, enter an order requiring the trial
court to enter judgment in favor of the Association, and remand to the trial court
for a determination as to an award of the Association’s attorneys’ fees and costs
incurred in defending against Bocchino’s claims. The Association also requests
that this Court award it its attorneys’ fees and costs on appeal.
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