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IN THE SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

PATRICIA BOCCHINO,

Plaintiff, No. Case No. CV2015-012434

VS. STATEMENT OF FACTS IN SUPPORT
OF PLAINTIFF’S MOTION FOR

FOUNTAIN SHADOWS HOMEOWNERS SUMMARY JUDGMENT
ASSOCIATION,

Defendant.

Plaintiff Patricia Bocchino (“Bocchino”), by and through undersigned counsel, hereby
submits the following Statement of Facts in support of her Motion for Summary Judgment filed
contemporaneously herewith:

1. On March 4, 2015, Defendant Fountain Shadows Homeowners Association (the
“Association”) filed an ex parte Petition for Injunction Against Workplace Harassment against
Bocchino. [Exhibit 1 (Verified Petition for Injunction Against Workplace Harassment)]

2. The Petition did not include a request for an award of attorneys’ fees in connection
with the Injunction Against Harassment filed against Bocchino. [Exhibit 1; Exhibit 3
(Defendant’s Response to Plaintiff’s First Request for Admissions), 9 6]

3. On March 5, 2015, an Injunction Against Workplace Harassment was issued
against Bocchino at an ex parte hearing in the Manistee Justice Court. [Exhibit 2 (Injunction

Order)]
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4. The Injunction did not award the Association the recovery of its attorneys’ fees
and costs. [Exhibit 2; Exhibit 3, § 7]

5. A redacted version of a “Transactions Listing Report,” provided by the
Association’s counsel, shows that its attorneys’ fees were incurred through the rendering of
legal services, which included obtaining and serving an ex parte Injunction Against Workplace
Harassment, communicating with an attorney Bocchino had retained to inquire about the
presence of charges on her account, reviewing videos, responding to inquiry from Bocchino
regarding why the Association was assessing late charges on timely payments made through the
Association’s web portal, and sending two attorneys to cover an ex parte hearing. [Exhibit 5
(Transactions Listing Report)]

6. The counsel retained by the Association, in connection with the Injunction matter,
submitted six invoices to the Association, between January 2015 and September 2015, totaling
$3,867.28. [Exhibit 4 (Carpenter, Hazelwood, Delgado & Bolen Invoices)]

7. Invoice No. 135871, dated January 31, 2015, amounted to $1,101.50 in charges
for rendered legal services, including the review of emails from community manager and the
drafting of Verified Petition Against Workplace Harassment. [Exhibit 4, pgs. 1-2]

8. Invoice No. 138684, dated March 31, 2015, amounted to $1,832.28 in charges for
a process server fee and rendered legal services, including the review of emails, strategizing,
preparing for the ex parte hearing, the attendance of two attorneys at the ex parte hearing.
[Exhibit 4, pgs. 3-4]

9. Invoice No. 142153, dated June 30, 2015, amounted to $120.00 in charges for the
receipt and review of email from property manager. [Exhibit 4, pg. 5]

10. Invoice No. 143657, dated July 31, 2015, amounted to $573.50 in charges for
legal services rendered, including a series of correspondences with the Association’s community
manager, Bocchino, an attorney previously retained by Bocchino, and review of Transactions

Listing Report. [Exhibit 4, pgs. 6-7]
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11.  Invoice No. 144998, dated August 31, 2015, amounted to $168.00 in charges for
legal services rendered, including a series of correspondences with Bocchino and the
community manager. [ Exhibit 4, pgs. 8-9]

12.  Invoice No. 146534, dated September 30, 2015, amounted to $72.00 in charges for
legal services rendered, consisting solely of “Review current status of matter”. [Exhibit 4, pg.
10]

13.  The Association maintained two separate ledgers in connection with Bocchino’s
HOA assessments. [Exhibit 6 (Accounting Transaction ledger); Exhibit 7 (Financial Transaction
ledger)]

14.  Both ledgers reflect that, between May 2015 and September 2015, the Association
unilaterally assessed Bocchino its $3,867.28 in attorneys’ fees. [Exhibit 6; Exhibit 7, pgs. 4-6]

15. Both ledgers reflect that on June 14, 2015, Bocchino’s HOA Account was
assessed $1,126.50, which is $25.00 more than Invoice No. 135871, submitted to the
Association from its counsel on or around January 31, 2015. [Exhibit 4, pg. 1; Exhibit 6, pg. 1;
Exhibit 7, pg. 4]

16. Both ledgers reflect that on May 12, 2015, Bocchino’s HOA Account was
assessed $1,832.28 for attorneys’ fees, directly correlating with Invoice No. 138684, dated
March 31, 2015. [Exhibit 6, pg. 1; Exhibit 7, pg. 4; Exhibit 4, pgs. 3-4]

17.  Both ledgers reflect that on July 17, 2015, Bocchino’s HOA Account was assessed
$120.00 for attorneys’ fees, directly correlating with Invoice No. 142153, dated June 30, 2015.
[Exhibit 6, pg. 1; Exhibit 7, pg. 5; Exhibit 4, pg. 5]

18.  Both ledgers reflect that on August 6, 2015, Bocchino’s HOA Account was
assessed $573.50 for attorneys’ fees, directly correlating with Invoice No. 143657, dated July
31, 2015. [Exhibit 6, pg. 1, Exhibit 7, pg. 5, Exhibit 4, pgs. 6-7]
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19.  Both ledgers reflect that on September 5, 2015, Bocchino’s HOA Account was
assessed $168.00 for attorneys’ fees, directly correlating with Invoice No. 144998, dated August
31, 2015. [Exhibit 6, pg. 2; Exhibit 7, pg. 5; Exhibit 4, pgs. 8-9]

20.  Both ledgers reflect that on September 8, 2015, Bocchino’s HOA Account was
assessed $72.00 for attorneys’ fees, directly correlating with Invoice No. 146534, dated
September 30, 2015. [Exhibit 6, pg. 2; Exhibit 7, pg. 5; Exhibit 4, pg. 10]

21.  Bocchino made three payments towards the attorneys’ fee assessments, the first on
June 11, 2015 for $25.00; the second on July 31, 2015 for $25.00; and the third on August 21,
2015 for $5.00, totaling $55.00. [Exhibit 6; Exhibit 7, pgs. 4-5]

22.  The Accounting Transactions ledger shows that Bocchino was properly credited
for all $55.00 in payments made. [Exhibit 6, pg. 1]

23.  The Financial Transactions ledger shows that Bocchino was properly credited for
her payments made on June 11, 2015 and August 21, 2015, but the July 31, 2015 payment for
$25.00 appears to have applied as an additional charge against her HOA Account. [Exhibit 7,
pgs. 4-5]

24.  After all attorneys’ fees charges and Bocchino’s payments were applied to
Bocchino’s HOA Account, she “owed” the Association $3,837.28 in remaining attorneys’ fees,
per the Accounting Transactions ledger, and $3,887.28, per the Financial Transactions ledger.
[Exhibit 6; Exhibit 7, pgs. 4-6]

25.  Bocchino entered into a binding contract for the sale of her condominium on
August 25, 2015 with a close of escrow date of September 24, 2015. [Exhibit 8 (Purchase
Contract), pgs. 1, 9]

26.  The title company, as part of the sale, requested a payoff balance from the

Association. [Exhibit 9 (Resale Disclosure Statement)]
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27.  The Association’s property manager, Planned Development Services, provided a
Resale Disclosure Statement on September 18, 2015 that disclosed that Bocchino owed
$4,062.28. [Exhibit 9]

28. The Resale Disclosure Statement stated that, “[a]ll fees are due at close of
escrow.” [Exhibit 9]

29.  Bocchino sold her unit on September 24, 2015. [Exhibit 8]

30.  The sum of $4,412.28 was transferred to the Association from the title company
on September 18, 2015, $4,062.28 of which was attributable to “Owners Current Balance.”
[Exhibit 10 (Copy of Pioneer Title Agency, Inc. Check No. 123585)]

31.  The “Owners Current Balance” of $4,062.28 appears to have been derived by
adding Bocchino’s unpaid September 1, 2015 monthly assessment of $175.00 together with
Bocchino’s remaining unpaid attorneys’ fees assessments of $3,887.28, per the miscalculations
contained in the Financial Transactions ledger. [Exhibit 7, pg. 6]

32.  $3,917.28 is the amount charged and collected from Bocchino, but the figure
attributes $75.00 more in legal fees than the Association actually incurred. [Exhibit 4; Exhibit 7,
pgs. 4-6]

33.  The Association’s Declaration contains the following provision:

In the event the Association employs an attorney or attorneys to
enforce the collection of any amounts due pursuant to this
Declaration or in connection with any lien provided herein, or the
foreclosure thereof, or to enforce compliance with or specific
performance of the terms and conditions of this Declaration, the
Owner, Owners and parties against whom the action is brought shall
pay all attorneys’ fees, costs and expenses thereby incurred by the
Association in the event the Association prevails in any such action.

[Exhibit 11 (Declaration)]
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DATED this 19th day of February 2016.

—

DESSAULES LAW GROUP

By: _ /s/ Ashley C. Hill
Jonathan A. Dessaules
Douglas C. Wigley
Ashley C. Hill
Attorneys for Plaintiff

COPY of the foregoing mailed/e-mailed
this 19™ day of February 2016 to:
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Chad P. Miesen

CARPENTER, HAZLEWOOD, DELGADO & BOLEN PLC
1400 E. Southern Ave., Suite 400

Tempe, Arizona 85282

Attorney for Defendant
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14 |/s/ Jenna Pitchel
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19
20
21
22
23
24
25
26
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MANISTEE JUSTICE COURT
14264 W. TIERRA BUENA LANE
SURFRIST, ARIZONA 85372
(602) 372-2000
FOUNTAIN SHADOWS Case No.
HOMEOWNERS ASSOCIATION, aa
Arizona non-profit corporation,
VERIFIED PETITION FOR
Platnaff, INJUNCTION AGAINST
WORKPLACE HARASSMENT
Y.
FATRICIA BOCCHINO
Defendant

mmmwmcwmum
sce-peofit corpoeation, by end drough its undersigned asiomeys, bereby moves the Court
for s Epnotion sgainat workplace harasumest against Defendant Patricia Boockino

{“Bocching”).

L INTRODUCTION AND FACTUAL BACKGROUND
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mu.wmmm&mmmw
e Association’s board of directors, employees of the Asccistion’s managing ageot,
mmmmdwmum,w
Delgado & Bolen, PLC.

Defeadart Bocchino is a female, spproximately five feet six inches (3° 67) in helght,
with a welght of appeoxcimately 170 pounds, and blonds heir.

Defeadart Becching owns @ property Jocated within the Assoclation, & Lot 12,
8736 Neeth 67 Lane, Gleodale, Arizons 85345, This property is subject o the
Declaration of Covenants, Conditices and Restrictions foe Fountain Shadows (“OC&Rs").

Plantifs contact informaticn is s follosws:

mmwmm
14100 N. 85 Avenae, Suite 200
mM:unsm
docwwomamm
1400 Fast Southers Avenue, Suite 400
Tenpe, Arizons 85282

Defeodast Bocchino's contact infermation is & follows:

Patricia Boochino
B736 North 67" Lane
Glendals, Arizooa 85345

II. LEGAL ARGUMENT
MmmmwmmmwMui
1zatnomwmummsmma
wam.um—mmmmm
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mﬁm»hdﬂ“um Defendant Bocchino bas engagod in
.-i-amummmrswmumdma's
mmwwmm»&mmmu
mmwnMeﬂmmmmum
Board of Diectors meetings to harnss the officers and agents of the Association.

Dosld Toofumen serves &3 (e Boand Treasorer of the Foustaln Shadsws
Homeowners Association, Me. Bocchino has commitied pumerous acts of hamsemxent
sowanids Mr. Toothman, as e Board Treaswrer, and against his wife Donna Toothman.
See Statement of Doapa ad Dooald Toofhnen, atached hereto as Fxdibit A"

Attached to Sis Petition at Exiibit “B” is a stssement from John Guytan who serves
nsmmmaummmm Ma.
W&Mmd&mnﬂhﬁ&y&uﬂnwm
muumwumm:.m See Sutement of John

mmm-w-w
w»mm-mva-mmw‘m

Mw-nwwmmmwxm
q-.mmworwmmummm
&:md\fmmﬂhﬂnaW’C.‘
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Addisionsl o the foregoing, sttached 1 this Petition st Exhubit D" is te Glendale
Police Department Offiase Repoet from December 10, 2014 (the “Police Report). The
mmwuwﬁcumotmmammmu
coninued herassment agsingt members of the Amociatica’s Doand which occured #t te
Association's Asssl meeting oa December 10, 2014, See siatement of Glendale Police
Dogpeastesent Offernso Repoet, attached bereto ms Exhibit "D

Pased oa the foregoiag reascns, Plaissiff respectfully requests that the Conrt coder
wmuwmnnndmwwchh
mwamwh&m-ﬂmumm
wnmmdhww“dwhmwwmawqﬂ
mem&:c‘nmww-uwmmm

mmmuuc«mmmw-«nmma

Fanned Development Services, [ne.
14100 North $3rd Avenoe, Suite 200
Peoria, Arizona 85381

Daonsld #d Doosa Toothman
$626 N. Fourtain Drive
Peodla, Arizons 85345

Joba Gaytan
6758 W. Ruth Avenue

Peoria, Arizoan 85343
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Carpenter, Hazbewood, Delgado & Bolen, PLC

Chad Miesea
1400 E. Souhem Avenue, Seite 400
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was leaving the meeting room m-&dﬂnMs
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Mwucnpoﬂamtluhdwmmhumhm
eyeglasses.

Ms. Bocchino mmmmcmaboudmw
uaddompmmdﬂnmrsmmlh
sbout the boord actions, Cﬂnlmw-\dpaMaM
Mr.mmmmummwmmm
tow truck company and their drivers. Alpmmwbehlmmd
outright lies. mmmmﬂwtdmldmum
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anyone who disagrees with him. This Is also faise.
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fear their anger and hostility will spil over into violence, As It
stands now | am a prisoner in my own home afraid of opening
my front door for fear Ms. Bocchino or one of her followers will
see me, | cannot enjoy the peol spa or the cabana | worked so
hard at deaning and refurbishing mysalf for the fear | will have
2 run in with these individuals.

Bocchino has been obsessed with me my house and my
marriage, she has spent days stalking my house taking pictures,
fling complaints against me. She cannot stop with her
harassing behavior.

| live in 3 constant state of terror because of Bocchino and her
gang of thuds. Having my home suffer criminal damage twice
has made me fearful of any knock or doorbell rings at my door.

| canmot walk my dog In the community by myself for fear of
personal harm from these individuals.

Donald 8nd | have had many more confrontations with
Bocchino that we overiocked hoping things would get better
but we realize that will never happen.

Respectfully,
Donna Toothman,

wmn
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T SHSULD 36 NOTED THAT DURDN MY CONVERSATION WITH TRISEA £
WAS ARDEMCENTATIVE AXD WANTED ANSWERS SUT WORED NOT LET M8 $FRAK

ABCUT TI0 INCIRANT.
mmwwmmm

T COMCLUDED MY CONTACT
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Case No, CC20503690000 Delendest. Pavioa Bocchino Detec 322000

I Deferdant's Guide Sheet for Protective Ordars - Floese Read Caretully '

The fotowing isdcrmation B ® ferher explain the protectve erder Dhat Aot 2ean served upon you end
YIUr MMposibiities a3 e

1 You dave boes soreed with one of the foliowing peclecUve Coders:
{ 1 ORDER OF PROTECTION: An Order of Prodastion i Used £ 3 Tamiy” relatonehip between you and e
Pl This can Include any of the foliowing
1) mardied tow o i the peet, 2) Ive Sopether sow o Ived together In P past. 3) parest of o chid In common, 4)
ore of you | pregnent by the cther, 5] you S 3 TR0V (PSRt Ndaw. brother, sider, Of grandpeent) o )
QuTTErl o pravieus Al o seswel realiceahip The PlartM hae sleged 'het you Mve tomwiod or may
commit ar 82 of amaane Vidence

s)mmwmmmmummomuuumdn
T o) of harasumiert agsral P ot ® et ' W paar

PX) MIUNCTION AGAINGT WORKPLACE MARASSNIENT This Injnoten, alaging & argie sct of sades of achy
of harasaesert, has Jeon fed againet you by an empioper o cwrer of & Desiness Or 0perstion tr the bereft of an

e irpes o Ve BULN B
2. OTHER PROTECTED PERSONS: & bs possbin that you Wil Be refamed o Count 1 your chidren are lied
8 protecied parsons in P8 Grder. Oaly & Swenty Cout Juine Gan ecide cuslody o pareniig tire In &

3 SERVICE AND EFFECT: This profactive order is valid for coe from B date 1 was sereed on you and B
enfomaatie by aw erfomement 1 dny Sate O ol neton i 1w Unded Siates

4 PROTECTIVE ORDER MEARING. If you dlasgroe with Tus prolecive crder, you have Te 1 reguee 8
rearing which will be held within 5 10 30 Dusitass days e your ariin regued! 2ol toon n ™ oourt that
maved Dyl order. I & heering & heks and he Order romaing in oflect o Is modiled, and you snd the Plaket 1) s
marvied rew v I the past, 2) Ve opater now o Ived LOJeMer I the past, or 3) are parests of & Chidd I common
mqhmﬂmommmmmwmmimﬂb“h
"o ¥ you hve QUOSTONS 33 10 AHENEr your recuesd or & Dedring can mesul 1 153 eara protblion.
rou comtact an somey  The Cowt tannix give pou gal sdvice

5 NMOOEYING Of QUASHING ([DISMISSNG) THIS PROTECTIVE ORDER: Cniy & judge can modlly or ouas®
(Baruns] Den potecive S If you 110 80 300N for matenily. palerdly A NANeN eON Sepaeton. o
Saschticn agarsl Be Pt you need 10 80vies IV cou of 0nce Nothing 1he PRINMET 6098 Can %9,
hange, or Yndo this Prtective order witheul e Cours mritten sppravel.

8 PLANTEF CONTACT: Evon if the PlabetfY mlliates cortnt you could De amesied 137 viclatiag Tus peiocive
mmmumwm-mmmumnwum-uum-w
YOu HOwWRver Oraers Bre hot MASICEHTy ranied upon retuest Lingel equiresects musl te mel

7. LAW ENFORCEMENT STANDEY: if sandty nas Dons oedered By e Julige 0n e prolerlive Groe, pis Sey

PN 1D T TEGINCE 009 wih 3 ow enforcerment ofioer © personal belongings Nelthar ew
SVGATHNE 10 TN IOMCING GAD00 CaN Dol ve SOMMCIe Cwar gropeety, T, (rarces, real o¥ale, o
THer gATershe RTuot.

& FIREARMS: I ine oogo hao ordered under wiate ww 1hl you shil N2t POSSESS, receive, or DUFChass feeacms o
ATEUNEO, you el surender Duem withis 24 heurs sfler 1arvios 10 P ine anforcermant agesty samad on his
mwmmmm»mmdnmm-qnumuﬂ
dooumontation 10 the cowt Pl fesarrrs were asafened I he spprcorats ww arfotamet! agendy
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Carpermier, Hattewood, Deigado & Bolen, PLC
Adcerarys of Law

Toempe, Arzong 35912
L4580 501 6040 | 1 430,991 700

Chad P_ Mesen (24510
Chaders Cruz (20852
FOUNTSHAD 0028 1

ANomeys for Defandeny Fountain Shedows
Nomeowners Associstion

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

PATRICIA BOCCHINO,
Case No. CV2015-012434
Plairtift,
. DEFENDANT'S RESPONSE TO
PLAINTIFF'S FIRST REQUEST FOR

FOUNTAIN SHADOWS HOMEOWNERS ADMISSIONS
ASSOCIATION,

Defendart.

Defendant, Fountain Shadows Homeowners Association, (“the Association™), by aad
through its attorneys undersigned, for its response %o Plaintifl"s First Request For Admissions 1o
Defendant Fountain Shadows Homeowners Association, stales:

' Beguasts for Admissions
l.  Admit that the attorneys' fees assessed against Plaintifis account were not

|| incurred enforcing the collection of amounts due under the Declaration.

I ADMIT _X__ DENY

2. Admit that the attorneys’ fees assessod against Phintil's sccount were ot
[l incurred i conmection with any lies peovided for in the Declaration.
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19

21
22

ADMIT DENY _X__
L Admnit that the attorneys’ fees assessod against Plaintiff’s acoount were not
incurred im commection with the foreclosure of amy Ben provided for in the Declantion.
ADMIT _X DENY _____
4 Adenit that the attorneys’ foes assessed agaimst Pladntiff's account were not
incurred enforcing compliance with the term and conditions of the Doclaration.
ADMIT DENY _X__
s Admit that the attormeys’ fees assessod against PlaintifT's account were not
incurred enforcing specific performance with the term and conditions of the Declaration.
ADMIT DENY _ X
b Adimia that you &id mot request an award of asoncys’ foes in connection wigh the
Injunction Against Harassment you filed against Phintift.
ADMIT _X DENY
A Admit that you were not awarded attorneys” foes in connection with the Injunction
Against Harassment you fiked agaimst PlaistifY.
ADMIT _X__ DENY ____

DATED this 25* day of Jaswary, 2016,
CARPENTER. HAZLEWOOD. DELGADO & BOLEN. PLC

O

Chad . Micsen 4024910

Charkene Cruz #026692

1400 E. Southern Avenue, Sune 400

Tempe, Arizons $5282

Awerneys for Fowwaln Shodows Homeownmery
Association

By:
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CERTIFICATE OF SERVICE:

ORIGINAL of the foregoing mailed
this 25° day of January, 2016, 10:

Jonathan A. Dessandes
DESSAULES LAW GROUP
25353 North 16™ Streer, Suine 110
Phoenix, Artzona 35016

Email: Messauks@desaulcsaw.com

By
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Carpenter, Hazlewood, Delgado & Bolen, PLC
1400 E Southern Ave. Suite 400 | Tempe, Arizona B5282-5691

1480.427.2800 | f 480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: January 31, 2015

Invoice No, 135871

Matter Description: Bocchino, Patricia Enforcement 12

Matter [D:

FOUNTSHAD.0025

Legal Services Rendered:

DATE: PROFESSIONAL: DESCRIPTION: HOURS: RATE: AMOUNT:
venors o [ ¥ I S| 050 30500 152,50
. u o .
1/22/2015 AAK Begin drafling Verificd Petition Againsi Workplace Harassmem 1.30  240.00 312.00
172312015 AAK  Continue drafling Verified Petition Apeinst Workplace Harassmese 0.20 240.00 48.00
17292015 AAK i i 0.60 240.00 144,00
1/29/2015 CPM  Review and revise template 0.20 305.00 61.00
Total Current Legal Services Rendered: $ 1,101.50

Rate Summary:

Allison A, Kline 3.70 hours @ $240.00 = $ §88.00

Chad P. Miesen 0.70 hours @ $305.00 = § 213.50
Page: ¥

FOUNTO000021
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Suite 400 | Tempe, Arizona 85282-5691
t 480.427.2800 | f 480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: January 31, 2015 Invoice No. 135871
Total Fees and Costs: 3 1,101.50
Previous Balance: 3 0.00
Matter Total: 5 1,101.50
Page: &

FOUNTOQO00022
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Sulte 400 | Tempe, Arizona 85282-5691
t 480.427.2800 | f 480.427.2801

Fountain Shedows Homeowners Association

Invoice Date: March 31, 2015 Invoice No, 138684

Matter Description: Bocchino, Patricia Enforcement 12

Matter ID; FOUNTSHAD.0025

Legal Services Rendered:

DATE: PROFESSIONAL: DESCRIPTION: HOURS: RATE: AMOUNT:

e M e ne

3/4/2015  AAK  Uvell and Finelas Capodind Petton e Ipuncion sgesst Werkpla 1.00  240.00 240,00
Hermamwee

3/4/2015 CPM ; and srwegis 0.50 305,00 152.50

3/4/2015 AAK 020 240.00 48.00

3/5/2015 AAK Prepare for and attend hearing for Injunction Against Workplace 2.00 240,00 430.00
Harassment. (Split with CPM)

3/5/2015 CPM  Zilaiwpw gigd ogaction hearing. Meet with client regardin- 2.00 305.00 610.00

3/9/2015 VJG  Receive and review the conformed Injunction Against Workplace 0.20 170.00 34.00
Harassment, and docket.

3/9/2015 VJG  Assemble documents and coordinate with process server to begin service 0.20 170,00 34.00
of Injunction upon Defendant, Patricia Bocchino,

3/18/2015 VIG Received and reviewed the conformed Certificale of Service regarding 020 170.00 34.00
service on Patricia Bocehino, and docket.

373172015 CPM [Reageint ard peviaws of amail Snre comamunit maangeas 020 305.00 61.00

Total Current Legal Services Rendered: S 1,741.50

Page: 7

FOUNTO000023
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Suite 400 | Tempe, Arizona 85282-5691
t 480.427.2800 | f 480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: March 31, 2015 Invoice No. 138684
Rate Summary:
Vicki J. Goslin 0.60 hours @ $170.00 = $ 102.00
Allison A. Kline 340 hours @ $240.00 = $ 816.00
Chad P. Miesen 2.70 hours @ $305.00 = § 823.50

Disbursements & Other Costs Incarred:

DATE: DESCRIPTION: AMOUNT:
3/972018 Process Server Fee 90.78

Current Billed Disbursements & Other Services: 5 90,78
Total Fees and Costs: $ 1,832.28
Previous Balance: $ 0.00
Matter Total: 5 1,832.28
Page: 8

FOUNTOQ0Q0024
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Suite 400 | Tempe, Arizona 85282-5691
t480.427.2800 | f480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: June 30, 2015 Invoice No. 142153

Matter Description:  Bocchino, Patricia Enforcement 12
Matter[D: FOUNTSHAD.0025

Legal Services Rendered:
DATE: PROFESSIONAL: DESCRIPTION; HOURS: RATE: AMOUNT:
&232015  AAK  Bazaizt and siviaw gt Saa i 050 240,00 120.00

Total Current Legal Services Rendered: s 120,00

RateSummary:
Allison A. Kline 0350 hours @ $ 24000 = $ 12000
Total Fees and Costs: 5 120.00
Previous Balance: $ 0.00
Matter Total: $ 120.00
Page: 4
FOUNTOQD0025
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Carpenter, Hazlewood, Delgado & Bolen, PLC
1400 E Southern Ave. Suite 400 | Tempe, Arizona 85282-5691

t 480.427.2800 | f 480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: July 31, 2015

Invoice No. 143657

Matter Description: Bocchino, Patricia Enforcement 12

Matter ID: FOUNTSHAD.0025
Legal Services Rendered:
DATE: PROFESSIONAL: DESCRIPTION: HOURS: RATE: AMOUNT:
7/23/2015 AAK Recsint and paviaw lattar Fenm homagymer's attoney repardina 0.80 240,00 192.00
7/24/2015 0.20 320.00 64.00
7/24/2015 0,30 305.00 21,50
7/29/12015 030 240.00 72.00
7/29/2015 0.20 240.00 48.00
7/30/2015 AAK  Review and redact transaction listing report of attorneys’ fees and costs in 0.30 240,00 72.00

order to provide copy to homeowner
7/31/2015 VIG  Review and prepare the Transactions Listing Report for production. 0.20  170.00 34.00

Total Corrent Legal Services Rendered: $ 573.50

Rate Summary:

Vicki J. Goslin 0.20 hours @ $170.00 = § 34.00

Mark A, Holmgren 0.20 hours @ $320.00 = $ 64.00

Allison A. Kline 1.60 hours @ $240.00 = $ 384.00

Chad P. Miesen .30 hours @ $305.00 = § 91.50
Page: 3

FOUNTO000026
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Suite 400 | Tempe, Arizona 85282-5691
t 480.427.2800 | f 480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: July 31, 2015 Invoice No, 143857

Summary of Payments and Adjustments:

DATE; DESCRIPTION: AMOUNT:
7/20/2015 Check 1588 Invoice 142153 120.00

Total Payments & Adjustments: S 120.00
Total Fees and Costs: s 573.50
Previous Balance; $ 0.00
Matter Total: $ 573.50
Page: &

FOUNTOCC027
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Suite 400 | Tempe, Arizona 85282-5691
t 480.427.2800 | f 480,427.2801

Fountain Shadows Homeowners Association

Invoice Date: August 31, 2015 Invoice No. 144998

Matter Description: Bocchino, Patricia Enforcement 12

Matter ID: FOUNTSHAD.0025

Legal Services Rendered:

DATE: PROFESSIONAL: DESCRIPTION: HOURS: RATE: AMOUNT:
8/3/2015  AAK ﬁ-magcr regercing [N o0 24000 48.00
8/12/2015 AAK Phone call with homeowner to discuss ssmomey Res o0 scssent and 0.20 240.00 48.00

request for transaction report

8/26/2015 AAK 2B amail to he cant o homeus 0.30  240.00 72.00

Totzl Current Legal Services Rendered: S 168.00
Rate Summary:

Allison A, Kline 0.70 hours @ $240.00 = $ 168.00

Summary of Payments and Adjustments:
DATE: DESCRIPTION: AMOUNT:
871272015 Check 001601 Invoice 143657 573,50

Total Payments & Adjustments: S 573.50
Page. 2

FOUNTO000028
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave, Suite 400 | Tempe, Arizona 85282-5691
t 480.427.2800 | f 480.427.2801

Fountain Shadows Homeowners Association

Invoice Date: August 31, 2015 Invoice No. 144998
Total Fees and Costs: s 168.00
Previous Balance; $ 0.00
Matter Total: s 168.00
Page:

FOUNTQ00029
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Carpenter, Hazlewood, Delgado & Bolen, PLC

1400 E Southern Ave. Suite 400 | Temps, Arizona 85282-5691
t 480.427.2800 | f 480.427.2801

FountainShadows Homeowners Association

Invoice Date: September 30, 2015 Invoice No. 146534

MatterDescription:  Bocchino, Patricia Enforcement 12
Matter[D: FOUNTSHAD.0025

Legal Services Rendered:
DATE: PROFESSIONAL: DESCRIPTION: HOURS: RATE: AMOUNT:

Total Current Legal Services Rendered: L 1 72.00

RateSummary:
Allison A, Kline 030 hours @ § 24000 = § 72.00

Summary of Paymentsand Adjustments:

DATE; DESCRIPTION: AMOUNT:
911672015 Check 1622 Invoice 144998 168.00

Total Payments & Adjustments: $ 168.0-6
Total Fees and Costs: S 72.00
Previous Balance: 8 0.00
Matter Total: 3 72.00
Page: |

FOUNTO00030
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Carpenter Hazlewood Delgado & Bolen, PLC

Transacsons Listing Report

Search Desongion
Search ¢ FOUNTSHAD 0025 Search by: Matwr 1D Stage: (af) Type: (al)

MattertD'Cliant Sont
Matier Descripton Componomt
Date Prod  Namrative Task Code Urits Price Yalue

SLtermont Number: 0

"4
~
.
.
O
o™
,.
3
x
o
‘-
‘-‘

FOUNTSHAD O024 1 Fourtan Shadows - 08000 2400000 wee

Bacching. Parncd  Erdorcomene 13

Recopt aod mpwiow leter fom homeoame’s Morrey

IEORMENG S4S00MON 000U NG T Astocalion’s

puthocty 1o chasge stistneys’ fods 0 e

NOMESWNT Review and analyze goverreng

gotumerts and Ar2ond law regaiding charging

romeowners for atiorreys’ foes Decduse of

msoonduct. Deaft later 10 cpponing counsel

regarsing the same

TAWS  MAH FOUNTSHAD 0023 / Fountan Shadows H 0 2000 320 0000 &4 D000
Boccho. Patrcia Enfcrcpment 13

Revew and revdo OM1e400A0NCR 10 homeowner

regaEing %008 for runcBon phnd!l N assment

,w

TR42018  CPM  FOUNTSHAD 0025 / Fountan Shadows H 03000 2060000 91,5000

v - [

TRHA0S  AAX FOUNTSMAD 0025/ Foustan Shadows H 03000 2400000 72 0000
Bocchnd. Patrcia  Eniorcement 13
Recagt and coviow ol Yom POmeownes
reQuesing @ Copy owr faTrs Yarsacton repcrt Thal

detals ol aliineys’ f00s a0d COMN ae

Swnement Number 0 18000 419 5000
Statomen! Nunbev 125877
152016 AAX FOUNTSMAD DORS / Fousian Shadaws 2] G000 240 0000 168 000¢
Ingunctons Agewsl Woglate Havasumart statste
a3 eederiary standerds n HePM MON o drafting
Compiand' petiton
1M22018  AAK FOUNTSMAD D025/ Founian Shadows i 03000 240 0000 72 0000
oy w3 el r s L worel 12
Ol R Rl —a
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Carpenter Hazlewood Delgado & Bolen, PLC

Transactions Listng Repont

DO02S Seach by Natter D St () Type (M)

MatieriDiTheort Sort
Matier Descrigtion Companent
Dete Pref  Narrastis Task Code Unis Price Value

Jorerd siatus Of maier and Saiegee Now Sesl

S

Vot AAK  FOUNTSHAD 0029 / Fourtain Shadown X 03000 40 0000 T D000

Bocchine. Pavvoe Erlprceomeant 12
WS AAK  FOUNTSHAD COZS | Fourtaln Shadoms " D300 2400000 T4 000C

12202015  AAN L 13000 2400000 312 0000
Beg sraftng Verifed Pettion Agars! Waniale
Harassmen!

1222015  AAX  FOUNTESHAD OO25 1 Foursain Shadows H D2000 2400000 43 0000
Bocchino. Patsca Enftrcament 12
Convtoum drafting Verled Pedtion Aganyt
Worplace Ma‘sssment

1292015  AAX  FOUNTSHAD O02S / Fouvan Shadows b D000 2400000 144 0000
Werehineg Dales Fodvwcamard 1)

1842015 CAN FOUNTSMAD D024 / Foustan Shadowns 3 05000 040000 152 5000
Pocching, Paincs Srivcement

r condec! and

f

12000 P FOUNTSHAD D026/ Fountan Shadows H 0 2000 208 0000 o1 .
Rty Padvy Falvoemam Y37

Siatement Namber: 125871 & 4000 !
T RT Y Y -
I LEFY YL Fege: &
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Carpenter Hazlewood Delgado & Bolen, PLC

Transactions Listing Repon

Saarh Descrigton

Sepoh v FOUNTSHMAD DORS Search By Matter 1D Shae (» Tepe (N
MatteriDIChort Sort
Mater Descrigtion Companemt
Date Peaf  Narrative Tk Code Unas Price Valuve

Stareeent Number 110654

VA0 AAK 0 2000 240 D000 48 0000
on AQang Hargsamart
401" AAK TOUNTSHAD COS 1 Fourtain Shodomn " 10000 240 D000 240 000C
Bocching. Pavicas Brforcoment 12
Draft and Fialze Expedded Petion for puncion
[SS XLt Viorkpdace Matasarmreny
o CPM  FOUNTSHAD 0025 I Foortain Shadow H @000 303 00CK 162 5000
Bocching. Patncia Erforcames 12
" - Xl foad a AN hgt LY S
oM AAK  FOUNTSHAD 0025 / Fourdan Shadows M 02000 2400000 <3 (000
V015 AAK  FOLNTSHAD 0028 / Fountan Shadows H 20000 3400000 430 00
Booching, Peincia  Enlvcement 13
Pregace 1or and ahond hearmg W Wancion Agains!
Wortplace Marassrmand (Spll wilh ChM)
V015 CPN. FOUNTEHAD D025/ Foustan Shadows H 2 0000 )G 0000 810000
Bocehmd. Patngca Enkecemem 13
Progarne Yor and aflend runcion heang Moot with
chend regarding next steps. (Spdt wilth AAR)
2O2018 VI3  FOUNTSMAD 0025/ Fountain Shadows H 02000 1700000 M 0000
Pocching, Painica  Esldicermet 15
vt D v e conforrred Iunchon AQarn
Workpiate M as el ang GOkt
VRIS VIS TOUNTSHAD 0025/ Fountan Shadows . 0 200C 170 000G 3& 000G
B cren PYrCa I =d=ecormeo! 1.
Asveritie docurrerls and COMININ WS Drocon
TR T - S
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Carpenter Hazlewood Delgado & Bolen, PLC
Transactions Listing Report

Search Descaption
Search far. FOUNTSHAD 0025 Search by Mater 1D Stage (al) Type: (a8

MattertD'Cliant Sort

Matter Descripton Component
Date Prof  Narrative Task Code Urity Price Value
server 30 bogn service of Injusciion wpon Dadendant,
Patrchy Bocching
WIB2018  VIG  FOUNTSHAD 9025 1 Fourtain Shadows " Q2000 1700000 34 0000
Bocching, Patscla  Enforcoment 12
Recened and reviewed Ihe conbaemes Centcate of
Servioe regardeng servics on Patricia Bocchd, and
goche!
Meoms FOUNTSHAD 0025 / Fouman Shadows PSF 1.0000 2070 07900
Docching, Patrcis  Enforcement 12
Process Server Fee
MN2015 CPN  FOUNTSHAD 0023 / Fountan Shadows b 02000 2050000 410000
rwch 2
.
corrrrusly Masagel with a0vice and counsel
Statement Numnber. 133684 7.7000 102 2800
Statement Number: 14214)
VZA20Y5  AAX  FOUNTSMAD D025/ Foustan Shadows H 05000 2400000 1200000
Botthnd, Patrca £ ament 13
Emnad
Nometwner pITviding Niormaton on har ASSOCION
accoort and 3024 1) Mvate posting Selays in Be
fltare
Statemert Namder. 14215) 0 5000 120 0000
Grana Towt 2000 3473200
TAWI0TS 32 PN Page &
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EXHIBIT 6



Fountain Shadows HOA - Accounting Transactions for PATRICIA BOCCHINO (Account: 012)

8736 N 67TH LN,PEORIA,AZ 85345

Date Type Description Charges Credits Balance
8/31/2014 Balance B/F Balance brought forward ($350.00)
9/1/2014 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 ($175.00)
10/1/2014 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $0.00
10/31/2014 PAYMENT 346725764 141031 (Credit-Prepaid) ($175.00) ($175.00)
11/1/2014 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $0.00
12/1/2014 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $175.00
12/12/2014 PAYMENT 354192669 141212 (ASSESSMENT) ($175.00) $0.00
1/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $175.00
1/16/2015 CHARGE APPLY LATE FEE (Late Fees) $10.00 $185.00
1/16/2015 CHARGE APPLY ADMIN FEE (Admin. Fees) $15.00 $200.00
1/20/2015 PAYMENT 1426114 150120 (ASSESSMENT) ($175.00) $25.00
1/30/2015 PAYMENT 9151583 150130 (Late Fees) ($10.00) $15.00
1/30/2015 PAYMENT (Admin. Fees) ($15.00) $0.00
2/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $175.00
2/17/2015 PAYMENT 1465632 150217 (ASSESSMENT) ($175.00) $0.00
3/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $175.00
3/13/2015 PAYMENT 9200777 150313 (ASSESSMENT) ($175.00) $0.00
4/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $175.00
4/15/2015 PAYMENT 375472844 150415 (ASSESSMENT) ($175.00) $0.00
4/27/2015 PAYMENT 377041914 150427 (Credit-Prepaid) ($25.00) ($25.00)
5/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $150.00
5/12/2015 DR ADJUSTMENT EXPENSE ADJ (Attorney Fees) $1,832.28 $1,982.28
6/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $2,157.28
6/2/2015 PAYMENT 1586701 150602 (ASSESSMENT) ($175.00) $1,982.28
6/9/2015 PAYMENT 9299704 150609 (ASSESSMENT) ($100.00) $1,882.28
6/11/2015 PAYMENT 1603006 150611 (ASSESSMENT) ($50.00) $1,832.28
6/11/2015 PAYMENT (Attorney Fees) ($25.00) $1,807.28
6/14/2015 DR ADJUSTMENT EXPENSE ADJ (Attorney Fees) $1,126.50 $2,933.78
7/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $3,108.78
7/1/2015 PAYMENT 388733416 150701 (ASSESSMENT) ($175.00) $2,933.78
7/17/2015 DR ADJUSTMENT EXPENSE ADIJ (Attorney Fees) $120.00 $3,053.78
7/31/2015 DR ADJUSTMENT 1603006 PA-ADIJ (Attorney Fees) ($25.00) $3,028.78
7/31/2015 DR ADJUSTMENT EXPENSE ADJ (NSF charges) $10.00 $3,038.78
8/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $3213.78
8/6/2015 DR ADJUSTMENT EXPENSE ADJ (Attorney Fees) $573.50 $3,787.28
8/20/2015 CHARGE APPLY LATE FEE (Late Fees) $10.00 $3,797.28
8/21/2015 PAYMENT 397642444 150821 (ASSESSMENT) ($175.00) $3,622.28
8/21/2015 PAYMENT (Late Fees) ($10.00) $3,612.28
8/21/2015 PAYMENT (NSF charges) ($10.00) $3,602.28
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Fountain Shadows HOA - Accounting Transactions for PATRICIA BOCCHINO (Account: 012)

Date Type Description Charges Credits Balance
8/21/2015 PAYMENT (Attorney Fees) ($5.00) $3,597.28
9/1/2015 CHARGE APPLY CHARGES (ASSESSMENT) $175.00 $3,772.28
9/5/2015 DR ADJUSTMENT EXPENSE ADJ (Attorney Fees) $168.00 $3,940.28
9/8/2015 DR ADJUSTMENT EXPENSE ADJ (Attorney Fees) $72.00 $4,012.28

Current Balance: $4,012.28
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FOUNTAIN SHADOWS HOA
FINANCIAL TRANSACTIONS - 09/18/15

8736 N 67TH LN Unit ID: 012
PATRICIA BOCCHINO STATUS: 10 -
ATTORNEY
PREPAID BAL:

0.00

™N  ———— PAYMENTS/TRXN DESCR CHARGES/PAYMENT
DISTR————————

BALANCE

DATE PAYMT AMT CHECK # DEP DT CODE N/A DESCRIPTION
AMOUNT
DUE

011914 350.00 10020707 011914 PP-A1l Credit-Prepaid
(350.00)

(350.00)

012814 EXPENSE ADJ 16 POOL KEY
25.00

(325.00)

012814 25.00 2164892913 012814 16 POOL KEY
(25.00)

(350.00)

020114 APPLY CHARGES Al ASSESSMENT
175.00

(175.00)

020114 APPLY PREPAYMNT Al ASSESSMENT
(175.00)

(175.00)

021814 175.00 9900276 021814 PP Credit-Prepaid
(175.00)

(350.00)

030114 APPLY CHARGES Al ASSESSMENT
175.00

(175.00)

030114 APPLY PREPAYMNT A1l ASSESSMENT
(175.00)

(175.00)

040114 APPLY CHARGES Al ASSESSMENT
175.00

0.00
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040114
(175.00)
0.00
040414
(175.00)
(175.00)
050114
175.00
0.00
050114
(175.00)
0.00
050714
(175.00)
(175.00)
052814
(175.00)
(350.00)
060114
175.00
(175.00)
060114
(175.00)
(175.00)
061014
(175.00)
(350.00)
062414
(175.00)
(525.00)
070114
175.00
(350.00)
070114
(175.00)
(350.00)
072214
(175.00)
(525.00)
080114
175.00
(350.00)
080114
(175.00)
(350.00)

175.00

175.00

175.00

175.00

175.00

175.00

APPLY PREPAYMNT

1208315

APPLY CHARGES

APPLY PREPAYMNT

1229701

9900446

APPLY CHARGES

APPLY PREPAYMNT

9900314

9900332

APPLY CHARGES

APPLY PREPAYMNT

990093

APPLY CHARGES

APPLY PREPAYMNT
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040414

050714

052814

061014

062414

072214

Al

PP

Al

Al

PP

PP

Al

Al

PP

PP

Al

Al

PP

Al

Al

ASSESSMENT

Credit-Prepaid

ASSESSMENT

ASSESSMENT

Credit-Prepaid

Credit-Prepaid

ASSESSMENT

ASSESSMENT

Credit-Prepaid

Credit-Prepaid

ASSESSMENT

ASSESSMENT

Credit-Prepaid

ASSESSMENT

ASSESSMENT



090114 APPLY CHARGES Al ASSESSMENT
175.00

(175.00)

090114 APPLY PREPAYMNT Al ASSESSMENT
(175.00)

(175.00)

100114 APPLY CHARGES Al ASSESSMENT
175.00

0.00

100114 APPLY PREPAYMNT Al ASSESSMENT
(175.00)

0.00

103114 175.00 346725764 103114 PP Credit-Prepaid
(175.00)

(175.00)

110114 APPLY CHARGES Al ASSESSMENT
175.00

0.00

110114 APPLY PREPAYMNT Al ASSESSMENT
(175.00)

0.00

120114 APPLY CHARGES Al ASSESSMENT
175.00

175.00

121214 175.00 354192669 121214 Al ASSESSMENT
(175.00)

0.00

010115 APPLY CHARGES Al ASSESSMENT
175.00

175.00

011615 APPLY LATE FEE 01 Late Fees
10.00

185.00

011615 Action taken: 01 - REMINDER

011615 APPLY ADMIN FEE 03 Admin. Fees
15.00

200.00

012015 175.00 1426114 012015 A1l ASSESSMENT
(175.00)

25.00

013015 25.00 9151583 013015 01 Late Fees
(10.00)

0.00

013015 03 Admin. Fees
(15.00)
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020115 APPLY CHARGES Al ASSESSMENT
175.00

175.00

021715 175.00 1465632 021715 Al ASSESSMENT
(175.00)

0.00

030115 APPLY CHARGES Al ASSESSMENT
175.00

175.00

031315 175.00 9200777 031315 Al ASSESSMENT
(175.00)

0.00

040115 APPLY CHARGES Al ASSESSMENT
175.00

175.00

041515 175.00 375472844 041515 Al ASSESSMENT
(175.00)

0.00

042715 25.00 377041914 042715 PP Credit-Prepaid
(25.00)

(25.00)

050115 APPLY CHARGES Al ASSESSMENT
175.00

150.00

050115 APPLY PREPAYMNT Al ASSESSMENT
(25.00)

150.00

051215 EXPENSE ADJ 05 Attorney Fees
1832.28

1982.28

060115 APPLY CHARGES Al ASSESSMENT
175.00

2157.28

060215 175.00 1586701 060215 Al ASSESSMENT
(175.00)

1982.28

060915 100.00 9299704 060915 Al ASSESSMENT
(100.00)

1882.28

061115 75.00 1603006 061115 Al ASSESSMENT
(50.00)

1807.28

061115 05 Attorney Fees
(25.00)

061415 EXPENSE ADJ] 05 Attorney Fees
1126.50
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2933.78
070115
175.00
3108.78
070115
(175.00)
2933.78
071715
120.00
3053.78
073115
25.00
3078.78
073115
10.00
3088.78
080115
175.00
3263.78
080615
573.50
3837.28
082015
10.00
3847.28
082115
(175.00)
3647.28
082115
(10.00)
082115
(10.00)
082115
(5.00)
090115
175.00
3822.28
090515
168.00
3990.28
090815
72.00
4062.28

APPLY CHARGES Al ASSESSMENT
175.00 388733416 070115 Al ASSESSMENT
EXPENSE ADJ 05 Attorney Fees
(25.00) 1603006 PA-ADJ 05 Attorney Fees
EXPENSE ADJ] 02 NSF charges
APPLY CHARGES Al ASSESSMENT
EXPENSE ADJ] 05 Attorney Fees
APPLY LATE FEE 01 Late Fees
200.00 397642444 082115 Al ASSESSMENT
01 Late Fees
02 NSF charges
05 Attorney Fees
APPLY CHARGES Al ASSESSMENT
EXPENSE ADJ 05 Attorney Fees
EXPENSE ADJ] 05 Attorney Fees

BALANCE SUMMARY
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CHARGE CODE  DESCRIPTION AMOUNT

Al ASSESSMENT 175.00
05 Attorney Fees 3,887.28
TOTAL: 4,062.28
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Coldwell Banker Residential Brokerage Phoenix Metro

RESIDENTIAL RESALE REAL ESTATE

PURCHASE CONTRACT Documert e

Page 1 of 9

The pre-printed portion of this form has been drafted by the Arizona Association of REALTORS®,
ARIZONA | Any change in the pre-printed language of this form must be made In a prominent manner.
assoeiation of No representations are made as to the legal validity, adequacy and/or effects of any provision, ol
© REALTORS" | including tax consequences thereof. If you desire legal, tax or other professional advice, please | REATOR® stusiouy
REAL SOLUTIONS. REALTOR@SUCCEss | consult your attorney, tax advisor or professional consultant.

1. PROPERTY

ia. 1 BUYER:Daniel Payne

BUYER'S NAME(S)

2. SELLER:Patricia Bocchino or [] as identified in section 9c.
SELLER'S NAME(S)
3. Buyer agrees to buy and Seller agrees to sell the real property with all improvements, fixtures, and appurtenances thereon
4. or incidental thereto, plus the personal property described herein (collectively the "Premises").
1b. 5. Premises Address: 8736 N 67TH Lane Assessor's #:143-20-025
6. City: Peoria County:Maricopa AZ, Zip Code: 85345
7. Legal Description: Fountain Shadows Unit One MCR250-48
1c. 8. § 112,000.00 Full Purchase Price, paid as outlined below
9. % 1,000.00 Earnest money to go towards down payment
10. $ 111,000.00 cash on or before close of escrow
11. $ N
12.
13.
14.

1d. 15. Close of Escrow: Close of Escrow (“COE”) shall occur when the deed is recorded at the appropriate county recorder’s office. Buyer
16. and Seller shall comply with all terms and conditions of this Contract, execute and deliver to Escrow Company all closing documents,
17. and perform all other acts necessary in sufficient time to allow COE to occur on

18. September 24 ,2015 (“COE Date"). If Escrow Company or recorder’s office is closed on COE Date,
MONTH DAY YEAR

19. COE shall occur on the next day that both are open for business.

20. Buyer shall deliver to Escrow Company a cashier's check, wired funds or other immediately available funds to pay any down
21. payment, additional deposits or Buyer's closing costs, and instruct the lender, if applicable, to deliver immediately available funds to
22. Escrow Company, in a sufficient amount and in sufficient time to allow COE to occur on COE Date.

1e. 23. Possession: Seller shall deliver possession, occupancy, existing keys and/or means to operate all locks, mailbox, security
24. system/alarms, and all common area facilities to Buyer at COE or [] .
25. Broker(s) recommend that the parties seek appropriate counsel from insurance, legal, tax, and accounting professionals regarding
26. the risks of pre-possession or post-possession of the Premises.

1f. 27. Addenda Incorporated: [] AS IS[] Additional Clause [] Buyer Contingency [] Domestic Water Well [g] H.O.A.
28. [] Lead-Based Paint Disclosure [] Loan Assumption [] On-site Wastewater Treatment Facility [] Seller Financing [ Short Sale
29. [] Other:

1g. 30. Fixtures and Personal Property: Seller agrees that all existing fixtures on the Premises, and any existing personal property
31. specified herein, shall be included in this sale, including the following:

32. . free-standing range/oven « light fixtures « draperies and other window coverings
33. .« ceiling fans « towel, curtain and drapery rods « shutters and awnings
34. .« attached floor coverings » flush-mounted speakers = water-misting systems
35. < window and door screens, sun screens « storm windows and doors = solar systems
36. « garage door openers and controls « attached media antennas/ « mailbox
37. = outdoor landscaping, fountains, and lighting satellite dishes « central vacuum, hose, and attachments
38. . pellet, wood-burning or gas-log stoves « attached fireplace equipment « built-in appliances
39. .« storage sheds s timers o5
oS Residential Resale Real Estate Purchase Contract « Updated: June 2014
Copyright ® 2014 Arizona Association of REALTORS®. All rights reserved. ]
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40.

2a. 54.

2b. 55.
- in the AAR Loan Status Update (“LSU") form without Prior to Document (“PTD") conditions no later than three (3) days prior to the
. COE Date. If Buyer is unable to obtain loan approval without PTD conditions, Buyer shall deliver a notice of the inability to obtain
. loan approval without PTD conditions to Seller or Escrow Company no later than three (3) days prior to the COE Date.

2c. 59.
. diligent and good faith effort, Buyer is unable to obtain loan approval without PTD conditions no later than three (3) days prior to the
. COE Date. Buyer acknowledges that prepaid items paid separately from earnest money are not refundable.

2d. 62.
. rate and “points” by separate written agreement with the lender during the Inspection Period or (i) the failure to have the down
. payment or other funds due from Buyer necessary to obtain the loan approval without conditions and close this transaction is not
. an unfulfilled loan contingency.

2e. ©6.
- of the Buyer's proposed loan within five (5) days after Contract acceptance and instruct lender to provide an updated LSU to

. Broker(s) and Seller upon request.

. Loan Application: Unless previously completed, during the Inspection Period, Buyer shall (i) complete, sign and deliver to the
. lender a loan application and grant lender permission to access Buyer’s Trimerged Residential Credit Report; and (ii) provide
- to lender all initial requested signed disclosures and Initial Requested Documentation listed in the LSU on lines 32-35.

2g. 72.
. additional documentation required. Buyer shall sign all loan documents no later than three (3) days prior to the COE Date.

2h. 74.
. (If financing is to be other than new financing, see attached addendum.)

2i. 76.

2j. 77.
. of the Purchase Price or $ for Buyer's loan costs including pre-paids, impounds and Buyer's title / escrow closing costs.

2k. 79.
. permitted to be paid by the Buyer, in addition to the other costs Seller has agreed to pay herein, including Seller's concessions.

2. 81,
. Pre-Qualification Form if attached hereto or LSU provided within five (5) days after Contract acceptance and shall only make any
. such changes without the prior written consent of Seller if such changes do not adversely affect Buyer's ability to obtain loan
. approval without PTD conditions, increase Seller’s closing costs, or delay COE.

2m. 85.
- lender for at least the purchase price. If the Premises fails to appraise for the purchase price in any appraisal required by lender,
. Buyer has five (5) days after notice of the appraised value to cancel this Contract and receive a refund of the Earnest Money or the
. appraisal contingency shall be waived.

2n. 89.
. Appraisal Fee(s) [Jare []are not included in Seller's Concessions, if applicable.

. [ Other:

. Fixtures and leased items NOT included:
. IF THIS IS AN ALL CASH SALE, GO TO SECTION 3.

If owned by the Seller, the following items also are included in this sale:
» pool and spa equipment (including any mechanical or other cleaning systems)
« security and/or fire systems and/or alarms
« water softeners
« water purification systems

- Additional existing personal property included in this sale (if checked): [X]refrigerator [¥]washer [X]dryer as described:

. Additional existing personal property included shall not be considered part of the Premises and shall be transferred with no monetary
. value, and free and clear of all liens or encumbrances.

2. FINANCING

Pre-Qualification: A completed AAR Pre-Qualification Form [Jis [Jis not attached hereto and incorporated herein by reference.
Loan Contingency: Buyer’s obligation to complete this sale is contingent upon Buyer obtaining loan approval for the loan described

Unfulfilled Loan Contingency: This Contract shall be cancelled and Buyer shall be entitled to a return of the earnest money if after

Interest Rate / Necessary Funds: Buyer agrees that (i) the inability to obtain loan approval due to the failure to lock the interest

Loan Status Update: Buyer shall deliver to Seller the LSU with at a minimum lines 1-40 completed describing the current status

Loan Processing During Escrow: Buyer agrees to diligently work to obtain the loan and will promptly provide the iender with all

Type of Financing: [] Conventional CJFHA [JVA [JUSDA [ Assumption (] Seller Carryback [X] cash

Loan Costs: All costs of obtaining the loan shall be paid by the Buyer, unless otherwise provided for herein.

Seller Concessions (if any): In addition to the other costs Seller has agreed to pay herein, Seller agrees to pay up to %

VA Loan Costs: In the event of a VA loan, Seller agrees to pay the escrow fee and up to $ of loan costs not

Changes: Buyer shall immediately notify Seller of any changes in the loan program, financing terms, or lender described in the

Appraisal Contingency: Buyer’s obligation to complete this sale is contingent upon an appraisal of the Premises acceptable to

Appraisal Fee(s): Appraisal Fee(s), when required by lender, shall be paid by [(]Buyer []Seller [] Other

>>

US
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3a. 91

92.

93.

94,

95.

3b. 96.
97.

3c. 98.

100.
101.
102.
103.
104.
105.
106.
107.

3d. 108.
108.
110.
111.
112.
113.
114.
115.
116.
117.

3e. 118.

3f. 119.
120.
121.
122.
123.

3g.124.
125.
126.

3h.127.
128.
129.

3i. 130.
131.
132.
133.

3. TITLE AND ESCROW

. Escrow: This Contract shall be used as escrow instructions. The Escrow Company employed by the parties to carry out the
terms of this Contract shall be:

Pioneer Title Agency
"ESCROW/TITLE COMPANY"

7111 W. Bell R4 Glendale AZ 85308
ADDRESS Ty STATE zIP

lisa.bonner@ptaaz.com F’(Hg23) 412-4393
NE

EMAIL

FAX

Title and Vesting: Buyer will take title as determined before COE. Taking title may have significant legal, estate planning and tax
consequences. Buyer should obtain legal and tax advice.

Title Commitment and Title Insurance: Escrow Company is hereby instructed to obtain and deliver to Buyer and Seller directly,
. addressed pursuant to 8t and 9c or as otherwise provided, a Commitment for Title Insurance together with complete and legible copies
of all documents that will remain as exceptions to Buyer's policy of Title Insurance (“Title Commitment”), including but not limited to
Conditions, Covenants and Restrictions (“CC&Rs"); deed restrictions; and easements. Buyer shall have five (5) days after receipt of the
Title Commitment and after receipt of notice of any subsequent exceptions to provide notice to Seller of any items disapproved. Seller
shall convey title by warranty deed, subject to existing taxes, assessments, covenants, conditions, restrictions, rights of way, easements
and all other matters of record. Buyer shall be provided at Seller's expense an American Land Title Association (“ALTA") Homeowner's
Title Insurance Policy, or if not available, an ALTA Residential Title Insurance Policy (“Plain Language®/1-4 units”) or, if not available, a
Standard Owner’s Title Insurance Policy, showing title vested in Buyer. Buyer may acquire extended coverage at Buyer's own additional
expense. If applicable, Buyer shall pay the cost of obtaining the ALTA Lender Title Insurance Policy.

Additional Instructions: () Escrow Company shall promptly furnish notice of pending sale that contains the name and address of the
Buyer to any homeowner’s association in which the Premises is located. (ii) If the Escrow Company is also acting as the title agency
but is not the title insurer issuing the title insurance policy, Escrow Company shall deliver to the Buyer and Seller, upon deposit of
funds, a closing protection letter from the title insurer indemnifying the Buyer and Seller for any losses due to fraudulent acts or breach
of escrow instructions by the Escrow Company. (iii) All documents necessary to close this transaction shall be executed promptly by
Seller and Buyer in the standard form used by Escrow Company. Escrow Company shall modify such documents to the extent
necessary to be consistent with this Contract. (iv) Escrow Company fees, unless otherwise stated herein, shall be allocated equally
between Seller and Buyer. (v) Escrow Company shall send to all parties and Broker(s) copies of all notices and communications
directed to Seller, Buyer and Broker(s). (vi) Escrow Company shall provide Broker(s) access to escrowed materials and information
regarding the escrow. (vii) If an Affidavit of Disclosure is provided, Escrow Company shall record the Affidavit at COE.

Tax Prorations: Real property taxes payable by the Seller shall be prorated to COE based upon the latest tax information available.

Release of Earnest Money: In the event of a dispute between Buyer and Seller regarding any Earnest Money deposited with
Escrow Company, Buyer and Seller authorize Escrow Company to release Earnest Money pursuant to the terms and conditions of
this Contract in its sole and absolute discretion. Buyer and Seller agree to hold harmless and indemnify Escrow Company against
any claim, action or lawsuit of any kind, and from any loss, judgment, or expense, including costs and attorney fees, arising from or
relating in any way to the release of Earnest Money.

Prorations of Assessments and Fees: All assessments and fees that are not a lien as of the COE, including homeowner’s
association fees, rents, irrigation fees, and, if assumed, insurance premiums, interest on assessments, interest on encumbrances,
and service contracts, shall be prorated as of COE or []Other:

Assessment Liens: The amount of any assessment, other than homeowner's association assessments, that is a lien as of the
COE, shall be [z]paid in full by Seller [ prorated and assumed by Buyer. Any assessment that becomes a lien after COE is
the Buyer's responsibility.

IRS and FIRPTA Reporting: Seller agrees to comply with IRS reporting requirements. If applicable, Seller agrees to complete, sign,
and deliver to Escrow Company a certificate indicating whether Seller is a foreign person or a non-resident alien pursuant to the
Foreign Investment in Real Property Tax Act ("FIRPTA"). Buyer and Seller acknowledge that if the Seller is a foreign person, the
Buyer must withhold a tax equal to 10% of the purchase price, unless an exemption applies.
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4a. 134.
135.
136.

4b. 137.
138.
139.
140.
141.

4c. 142.
143.
144,
145,
146.
147.

148.
149,

150.
151.
152.
153.

154.
155.

156.
157.

4d. 158.
159.
160.
161.

de. 162.
163.
164.
165.

5a. 166.
167.
168.
169.
170.
171.

5b. 172.
173.
174.
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4. DISCLOSURE

Seller Property Disclosure Statement (“SPDS™): Seller shall deliver a completed AAR Residential SPDS form to the Buyer within
five (5) days after Contract acceptance. Buyer shall provide notice of any SPDS items disapproved within the Inspection Period or
five (5) days after receipt of the SPDS, whichever is later.

Insurance Claims History: Seller shall deliver to Buyer a written five-year insurance claims history regarding Premises (or a claims
history for the length of time Seller has owned the Premises if less than five years) from Seller’s insurance company or an insurance
support organization or consumer reporting agency, or if unavailable from these sources, from Seller, within five (5) days after Contract
acceptance. (Seller may obscure any reference to date of birth or social security number from the document). Buyer shall provide
notice of any items disapproved within the Inspection Period or five (5) days after receipt of the claims history, whichever is later.

Lead-Based Paint Disclosure: If the Premises were built prior to 1978, the Seller shall: (i) notify the Buyer of any known lead-based
paint (“LBP") or LBP hazards in the Premises; (i) provide the Buyer with any LBP risk assessments or inspections of the Premises in
the Seller's possession; (jii) provide the Buyer with the Disclosure of Information on Lead-based Paint and Lead-based Paint
Hazards, and any report, records, pamphlets, and/or other materials referenced therein, including the pamphlet “Protect Your Family
from Lead in Your Home” (collectively “LBP Information”). Buyer shall return a signed copy of the Disclosure of Information on Lead-
Based Paint and Lead-Based Paint Hazards to Seller prior to COE.

[x]LBP Information was provided prior to Contract acceptance and Buyer acknowledges the opportunity to conduct LBP risk
assessments or inspections during Inspection Period.

[[1Seller shall provide LBP Information within five (5) days after Contract acceptance. Buyer may within ten (10) days

or days after receipt of the LBP Information conduct or obtain a risk assessment or inspection of the Premises for the
presence of LBP or LBP hazards (“Assessment Period”). Buyer may within five (5) days after receipt of the LBP Information or five
(5) days after expiration of the Assessment Period cancel this Contract.

Buyer is further advised to use certified contractors to perform renovation, repair or painting projects that disturb lead-based paint in
residential properties built before 1978 and to follow specific work practices to prevent lead contamination.

If Premises were constructed prior to 1978, (BUYER’S INITIALS REQUIRED)

If Premises were constructed in 1978 or later, (BUYER’S INITIALS REQUIRED) %ﬁ
BUYER BUYER
Affidavit of Disclosure: If the Premises is located in an unincorporated area of the county, and five or fewer parcels of property
other than subdivided property are being transferred, the Seller shall deliver a completed Affidavit of Disclosure in the form required
by law to the Buyer within five (5) days after Gontract acceptance. Buyer shall provide notice of any Affidavit of Disclosure items
disapproved within the Inspection Period or five (5) days after receipt of the Affidavit of Disclosure, whichever is later.

Changes During Escrow: Seller shall immediately notify Buyer of any changes in the Premises or disclosures made herein, in
the SPDS, or otherwise. Such notice shall be considered an update of the SPDS. Unless Seller is already obligated by Section 5a
or otherwise by this Contract or any amendments hereto, to correct or repair the changed item disclosed, Buyer shall be allowed
five (5) days after delivery of such notice to provide notice of disapproval to Seller.

5. WARRANTIES

Seller Warranties: Seller warrants and shall maintain and repair the Premises so that at the earlier of possession or COE: (i) all
heating, cooling, mechanical, plumbing, and electrical systems (including swimming pool and/or spa, motors, filter systems, cleaning
systems, and heaters, if any), free-standing range/oven, and built-in appliances will be in working condition; (ii) all other agreed upon
repairs and corrections will be completed pursuant to Section 6j; (iii) the Premises, including all additional existing personal property
included in the sale, will be in substantially the same condition as on the date of Contract acceptance; and (iv) all personal property
not included in the sale and all debris will be removed from the Premises.

BUYER

Warranties that Survive Closing: Seller warrants that Seller has disclosed to Buyer and Broker(s) all material latent defects and
any information concerning the Premises known to Seller, excluding opinions of value, which materially and adversely affect the
consideration to be paid by Buyer. Prior to the COE, Seller warrants that payment in full will have been made for all labor,

175. professional services, materials, machinery, fixtures, or tools furnished within the 150 days immediately preceding the COE in
176. connection with the construction, alteration, or repair of any structure on or improvement to the Premises. Seller warrants that the
177. information regarding connection to a sewer system or on-site wastewater treatment facility (conventional septic or alternative) is
178. correct to the best of Seller’s knowledge.
5c. 179. Buyer Warranties: Buyer warrants that Buyer has disclosed to Seller any information that may materially and adversely affect the
180. Buyer's ability to close escrow or complete the obligations of this Contract. At the earlier of possession of the Premises or COE,
181. Buyer warrants to Seller that Buyer has conducted all desired independent inspections and investigations and accepts the Premises.
182. Buyer warrants that Buyer is not relying on any verbal representations concerning the Premises except disclosed as follows:
183. None
184,
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6a. 185.
186.
187.
188.
189.
190.
191.
192,
193.
194.
195.
196.

6b. 197.
198.
199.

6¢. 200.
201.
202.
203.
204,

6d. 205.
206.
207.
208.

6e. 209.
210.
211.
212.

6f. 213.
214.

215.
216.
217.
218.

6g. 219.
220.
221.
222,

223.

6h.224.
225.
226.
227.
228.
229.
230.

231.

6i. 232.
233.

6. DUE DILIGENCE

Inspection Period: Buyer’s Inspection Period shall be ten (10) days or _business days after Contract acceptance. During the
Inspection Period Buyer, at Buyer's expense, shall: (i) conduct all desired physical, environmental, and other types of inspections
and investigations to determine the value and condition of the Premises; (i) make inquiries and consult government agencies,
lenders, insurance agents, architects, and other appropriate persons and entities concerning the suitability of the Premises and the
surrounding area; (iii) investigate applicable building, zoning, fire, health, and safety codes to determine any potential hazards,
violations or defects in the Premises; and (iv) verify any material multiple listing service (“MLS") information. If the presence of sex
offenders in the vicinity or the occurrence of a disease, natural death, suicide, homicide or other crime on or in the vicinity is a
material matter to the Buyer, it must be investigated by the Buyer during the Inspection Period. Buyer shall keep the Premises free
and clear of liens, shall indemnify and hold Seller harmiess from all liability, claims, demands, damages, and costs, and shall repair
all damages arising from the inspections. Buyer shall provide Seller and Broker(s) upon receipt, at no cost, copies of all inspection
reports concerning the Premises obtained by Buyer. Buyer is advised to consult the Arizona Department of Real Estate Buyer
Advisory provided by AAR to assist in Buyer's due diligence inspections and investigations.

Square Footage: BUYER IS AWARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE PREMISES, BOTH THE
REAL PROPERTY (LAND) AND IMPROVEMENTS THEREON, IS APPROXIMATE. IF SQUARE FOOTAGE IS A MATERIAL
MATTER TO THE BUYER, IT MUST BE INVESTIGATED DURING THE INSPECTION PERIOD.

Wood-Destroying Organism or Insect Inspection: IF CURRENT OR PAST WOOD-DESTROYING ORGANISMS OR INSECTS
(SUCH AS TERMITES) ARE A MATERIAL MATTER TO THE BUYER, THESE ISSUES MUST BE INVESTIGATED DURING THE
INSPECTION PERIOD. The Buyer shall order and pay for all wood-destroying organism or insect inspections performed during the
Inspection Period. If the lender requires an updated Wood-Destroying Organism or Insect Inspection Report prior to COE, it will be
performed at Buyer’s expense.

Flood Hazard: Flood hazard designations or the cost of flood hazard insurance shall be determined by Buyer during the
Inspection Period. If the Premises are situated in an area identified as having any special flood hazards by any governmental
entity, the lender may require the purchase of flood hazard insurance. Special flood hazards may also affect the ability to
encumber or improve the Premises.

Insurance: IF HOMEOWNER'S INSURANCE IS A MATERIAL MATTER TO THE BUYER, BUYER SHALL APPLY FOR AND
OBTAIN WRITTEN CONFIRMATION OF THE AVAILABILITY AND COST OF HOMEOWNER’S INSURANCE FOR THE
PREMISES FROM BUYER’S INSURANCE COMPANY DURING THE INSPECTION PERIOD. Buyer understands that any
homeowner’s, fire, casualty, or other insurance desired by Buyer or required by lender should be in place at COE.

Sewer or On-site Wastewater Treatment System: The Premises are connected to a:
[x] sewer system [] septic system [] alternative system

IF A SEWER CONNECTION IS A MATERIAL MATTER TO THE BUYER, IT MUST BE INVESTIGATED DURING THE
INSPECTION PERIOD. If the Premises are served by a septic or alternative system, the AAR On-site Wastewater Treatment

Facility Addendum is incorporated herein by reference.
(BUYER’S INITIALS REQUIRED) PP

BUYER BUYER

Swimming Pool Barrier Regulations: During the Inspection Period, Buyer agrees to investigate all applicable state, county, and
municipal Swimming Pool barrier regulations and agrees to comply with and pay all costs of compliance with said regulations prior to
occupying the Premises, unless otherwise agreed in writing. If the Premises contains a Swimming Pool, Buyer acknowledges receipt
of the Arizona Department of Health Services approved private pool safety notice.

(BUYER’S INITIALS REQUIRED) PP

BUYER BUYER

BUYER ACKNOWLEDGMENT: BUYER RECOGNIZES, ACKNOWLEDGES, AND AGREES THAT BROKER(S) ARE NOT
QUALIFIED, NOR LICENSED, TO CONDUCT DUE DILIGENCE WITH RESPECT TO THE PREMISES OR THE SURROUNDING
AREA. BUYER IS INSTRUCTED TO CONSULT WITH QUALIFIED LICENSED PROFESSIONALS TO ASSIST IN BUYER'S DUE
DILIGENCE EFFORTS. BECAUSE CONDUCTING DUE DILIGENCE WITH RESPECT TO THE PREMISES AND THE
SURROUNDING AREA IS BEYOND THE SCOPE OF THE BROKER’S EXPERTISE AND LICENSING, BUYER EXPRESSLY
RELEASES AND HOLDS HARMLESS BROKER(S) FROM LIABILITY FOR ANY DEFECTS OR CONDITIONS THAT COULD
HAVE BEEN DISCOVERED BY INSPECTION OR INVESTIGATION.

(BUYER'’S INITIALS REQUIRED) P

BUYER BUYER

Inspection Period Notice: Prior to expiration of the Inspection Period, Buyer shall deliver to Seller a signed notice of any items
disapproved. AAR's Buyer's Inspection Notice and Seller's Response form is available for this purpose. Buyer shall conduct all

234. desired inspections and investigations prior to delivering such notice to Seiler and all Inspection Period items disapproved shall be
235. provided in a single notice.
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6j. 236
237

238.
239.

240.
241,
242,

243,
244.
245,

246.
247.
248.
249.

250.
251,

252,
253.
254,

6k. 255.
256.
257.

6l. 258.
259.
260.

261.
262.
263.
264.

6m. 265.
266.
267.
268.

6n. 269.
270.
271.

7a. 272.
273.
274.
275.

7b. 276.
. party in any claim or remedy that the non-breaching party may have in law or equity, subject to the Alternative Dispute Resolution
. Obligations set forth herein. In the case of the Seller, because it would be difficult to fix actual damages in the event of Buyer's
. breach, the Earnest Money may be deemed a reasonable estimate of damages and Seller may, at Seller's option, accept the
. Earnest Money as Seller’s sole right to damages; and in the event of Buyer's breach arising from Buyer's failure to deliver the notice
. required by Section 2b, or Buyer's inability to obtain loan approval due to the waiver of the appraisal contingency pursuant to Section
. 2m, Seller shall exercise this option and accept the Earnest Money as Seller's sole right to damages. An unfulfilled contingency is not
. a breach of Contract. The parties expressly agree that the failure of any party to comply with the terms and conditions of Section 1d

285.

. Buyer Disapproval: If Buyer, in Buyer's sole discretion, disapproves of items as allowed herein, Buyer shall deliver to Seller notice
. of the items disapproved and state in the notice that Buyer elects to either:

(1) immediately cancel this Contract and all Earnest Money shall be released to Buyer, or

(2) provide the Seller an opportunity to correct the items disapproved, in which case:

(a) Seller shall respond in writing within five (5) days or days after delivery to Seller of Buyer's notice of items
disapproved. Seller's failure to respond to Buyer in writing within the specified time period shall conclusively be deemed
Seller’s refusal to correct any of the items disapproved.

(b) If Seller agrees in writing to correct items disapproved, Seller shall correct the items, complete any repairs in a
workmanlike manner and deliver any paid receipts evidencing the corrections and repairs to Buyer three (3) days
or days prior to COE Date.

(c) If Seller is unwilling or unable to correct any of the items disapproved, Buyer may cancel this Contract within five (5) days
after delivery of Seller's response or after expiration of the time for Seller's response, whichever occurs first, and all
Earnest Money shall be released to Buyer. If Buyer does not cancel this Contract within the five (5) days as provided,
Buyer shall close escrow without correction of those items that Seller has not agreed in writing to correct.

VERBAL DISCUSSIONS WILL NOT EXTEND THESE TIME PERIODS. Only a written agreement signed by both parties will extend
response times or cancellation rights.

BUYER'S FAILURE TO GIVE NOTICE OF DISAPPROVAL OF ITEMS OR CANCELLATION OF THIS CONTRACT WITHIN THE
SPECIFIED TIME PERIOD SHALL CONCLUSIVELY BE DEEMED BUYER'S ELECTION TO PROCEED WITH THE
TRANSACTION WITHOUT CORRECTION OF ANY DISAPPROVED ITEMS.

Notice of Non-Working Warranted ltems: Buyer shall provide Seller with notice of any non-working warranted item(s) of which
Buyer becomes aware during the Inspection Period or the Seller warranty for that item(s) shall be waived. Delivery of such notice
shall not affect Seller’s obligation to maintain or repair the warranted item(s).

Home Warranty Plan: Buyer and Seller are advised to investigate the various home warranty plans available for purchase. The
parties acknowledge that different home warranty plans have different coverage options, exclusions, limitations, service fees and
most plans exclude pre-existing conditions.

1A Home Warranty Plan will be ordered by []Buyer or [] Seller with the following optional coverage

, to be issued by at a cost not

to exceed $ , to be paid for by []Buyer []Seller

[x] Buyer declines the purchase of a Home Warranty Plan.

Walkthrough(s): Seller grants Buyer and Buyer's inspector(s) reasonable access to conduct walkthrough(s) of the Premises for the
purpose of satisfying Buyer that any corrections or repairs agreed to by the Seller have been completed, warranted items are in
working condition and that the Premises is in substantially the same condition as of the date of Contract acceptance. If Buyer does
not conduct such walkthrough(s), Buyer releases Seller and Broker(s) from liability for any defects that could have been discovered.

Seller’s Responsibility Regarding Inspections and Walkthrough(s): Seller shall make the Premises available for all inspections
and walkthrough(s) upon reasonable notice by Buyer. Seller shall, at Seller's expense, have all utilities on, including any propane,
until COE to enable Buyer to conduct these inspections and walkthrough(s).

7. REMEDIES

Cure Period: A party shall have an opportunity to cure a potential breach of this Contract. If a party fails to comply with any provision
of this Contract, the other party shall deliver a notice to the non-complying party specifying the non-compliance. If the non-
compliance is not cured within three (3) days after delivery of such notice (“Cure Period"), the failure to comply shall become a
breach of Contract.

Breach: In the event of a breach of Contract, the non-breaching party may cancel this Contract and/or proceed against the breaching

. to allow COE to occur on the COE Date, if not cured after a cure notice is delivered pursuant to Section 7a, will constitute a material
breach of this Contract, rendering the Contract subject to cancellation.
>>
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7c. 286.
287.
288.
289.
290.
291.
292,
293.
294,

7d. 295.
296.
297.
298.
299.
300.
301.

7e. 302.
303.
304.

Alternative Dispute Resolution (“ADR”): Buyer and Seller agree to mediate any dispute or claim arising out of or relating to this
Contract in accordance with the REALTORS® Dispute Resolution System, or as otherwise agreed. All mediation costs shall be paid
equally by the parties. In the event that mediation does not resolve all disputes or claims, the unresolved disputes or claims shall be
submitted for binding arbitration. In such event, the parties shall agree upon an arbitrator and cooperate in the scheduling of an
arbitration hearing. If the parties are unable to agree on an arbitrator, the dispute shall be submitted to the American Arbitration
Association ("AAA") in accordance with the AAA Arbitration Rules for the Real Estate Industry. The decision of the arbitrator shall be
final and nonappealable. Judgment on the award rendered by the arbitrator may be entered in any court of competent jurisdiction.
Notwithstanding the foregoing, either party may opt out of binding arbitration within thirty (30) days after the conclusion of the
mediation conference by notice to the other and in such event either party shall have the right to resort to court action.

Exclusions from ADR: The following matters are excluded from the requirement for ADR hereunder: (i) any action brought in the
Small Claims Division of an Arizona Justice Court (up to $3,500) so long as the matter is not thereafter transferred or removed from
the small claims division; (ii) judicial or nonjudicial foreclosure or other action or proceeding to enforce a deed of trust, mortgage, or
agreement for sale; (iii) an unlawful entry or detainer action; (iv) the filing or enforcement of a mechanic's lien; or (v) any matter that is
within the jurisdiction of a probate court. Further, the filing of a judicial action to enable the recording of a notice of pending action (‘lis
pendens”), or order of attachment, receivership, injunction, or other provisional remedies shall not constitute a waiver of the
obligation to submit the claim to ADR, nor shall such action constitute a breach of the duty to mediate or arbitrate.

Attorney Fees and Costs: The prevailing party in any dispute or claim between Buyer and Seller arising out of or relating to this
Contract shall be awarded their reasonable attorney fees and costs. Costs shall include, without limitation, attorney fees, expert
witness fees, fees paid to investigators, and arbitration costs.

8. ADDITIONAL TERMS AND CONDITIONS

8a. 305. Earnest Money to be wired to Title Agency within two business days of accepted

308.
307.
308.
309.
310.
311.
312.
313.
314.
315.
316.
317.
318.
319.
320.
321.
322.
323.
324.
325.
326.
327.
328.
329.
330.
331.
332.
333.
334.

DS

purchase contract.
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335.
336.
337.
338.

339.
340.
341.

342.
343.
344.
345.
346.
347.

348.
349.
350.
351.
352.

353.
354,

355.
356.
357.
. must be performed three days prior to the COE Date must be performed three full days prior (i.e., if COE Date is Friday the act
359.

360.
. Buyer, shall supersede any other written or oral agreements between Seller and Buyer and can be modified only by a writing signed

362.

363.
364.

365.
. notice stating the reason for cancellation to the other party or to the Escrow Company. Cancellation shall become effective

367.

368.
369.
. addresses are provided herein; or (iv) sent by recognized overnight courier service, and addressed to Buyer as indicated in Section
371.

372.
373.
374,
375.
376.

377.
378.
379.
380.
381.
382.

383.

Risk of Loss: If there is any loss or damage to the Premises between the date of Contract acceptance and COE or possession,
whichever is earlier, by reason of fire, vandalism, flood, earthquake, or act of God, the risk of loss shall be on the Selier, provided,
however, that if the cost of repairing such loss or damage would exceed ten percent (1 0%) of the purchase price, either Seller or
Buyer may elect to cancel the Contract.

Permission: Buyer and Seller grant Broker(s) permission to advise the public of this Contract.
Arizona Law: This Coniract shall be governed by Arizona law and jurisdiction is exclusively conferred on the State of Arizona.
Time is of the Essence: The parties acknowledge that time is of the essence in the performance of the obligations described herein.

Compensation: Seller and Buyer acknowledge that Broker(s) shall be compensated for services rendered as previously agreed by
separate written agreement(s), which shall be delivered by Broker(s) to Escrow Company for payment at COE, if not previously paid.
If Seller is obligated to pay Broker(s), this Contract shall constitute an irrevocable assignment of Seller's proceeds at COE. if Buyer is
obligated to pay Broker(s), payment shall be collected from Buyer as a condition of COE. COMMISSIONS PAYABLE FOR THE
SALE, LEASING, OR MANAGEMENT OF PROPERTY ARE NOT SET BY ANY BOARD OR ASSOCIATION OF REALTORS®, OR
MULTIPLE LISTING SERVICE, OR IN ANY MANNER OTHER THAN BETWEEN THE BROKER AND CLIENT.

Copies and Counterparts: A fully executed facsimile or electronic copy of the Contract shall be treated as an original Contract. This
Contract and any other documents required by this Contract may be executed by facsimile or other electronic means and in any
number of counterparts, which shall become effective upon delivery as provided for herein, except that the Lead-Based Paint
Disclosure Statement may not be signed in counterpart. All counterparts shall be deemed to constitute one instrument, and each
counterpart shall be deemed an original.

Days: All references to days in this Contract shall be construed as calendar days and a day shall begin at 12:00 a.m. and
end at 11:59 p.m.

Calculating Time Periods: in computing any time period prescribed or allowed by this Contract, the day of the act or event from
which the time period begins to run is not included and the last day of the time period is included. Contract acceptance occurs on the
date that the signed Contract (and any incorporated counter offer) is delivered to and received by the appropriate Broker. Acts that

must be performed by 11:59 p.m. on Monday).
Entire Agreement: This Contract, and any addenda and attachments, shall constitute the entire agreement between Seller and

by Seller and Buyer. The failure to initial any page of this Contract shall not affect the validity or terms of this Contract.

Subsequent Offers: Buyer acknowledges that Seller has the right to accept subsequent offers until COE. Seller understands that
any subsequent offer accepted by the Seller must be a backup offer contingent on the cancellation of this Contract.

Cancellation: A party who wishes to exercise the right of cancellation as allowed herein may cancel this Contract by delivering

immediately upon delivery of the cancellation notice.

Notice: Unless otherwise provided, delivery of all notices and documentation required or permitted hereunder shall be in writing and
deemed delivered and received when: (i) hand-delivered; (ii) sent via facsimile transmission; (ii) sent via electronic mail, if email

8r, to Seller as indicated in Section 9a and to the Escrow Company indicated in Section 3a.

Earnest Money: Earnest Money is in the form of: []Personal Check [x]Other: wire upon acceptance

If applicable, Earnest Money has been received by Broker named in Section 8r and upon acceptance of this offer will be deposited
with: [x] Escrow Company [] Broker's Trust Account. Buyer acknowledges that failure to pay the required closing funds by the
scheduled Close of Escrow, if not cured after a cure notice is delivered pursuant to Section 7a, shall be construed as a material
breach of this contract and all earnest money shall be subject to forfeiture.

Release of Broker(s): Seller and Buyer hereby expressly release, hold harmless and indemnify Broker(s) in this transaction
from any and all liability and responsibility regarding financing, the condition, square footage, lot lines, boundaries, value,
rent rolls, environmental problems, sanitation systems, roof, wood infestation, building codes, governmental regulations,
insurance, price and terms of sale, return on investment or any other matter relating to the value or condition of the
Premises. The parties understand and agree that the Broker(s) do not provide advice on property as an investment and are

not qualified to provide financial, le alp% tax advice regarding this real estate transaction.
(SELLER’S INITIALS REQUIRED) (BUYER’S INITIALS REQUIRED) @P

SELLER BUYER BUYER

. Terms of Acceptance: This offer will become a binding Contract when acceptance is signed by Seller and a signed copy delivered
. in person, by mail, facsimile or electronically, and received by Broker named in Section 8r

. by Augusgt 25 ,2015 at 6:00 [Ja.m. [x] p.m., Mountain Standard Time.
. Buyer may withdraw this offer at any time prior to receipt of Seller’s signed acceptance. If no signed acceptance is received by this
. date and time, this offer shall be deemed withdrawn and the Buyer's Earnest Money shall be returned.
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8q. 389.
390.

8r. 391.
392.
393.
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8s. 395.
396.
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400.
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9a. 402.
403.
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405.

9b. 406.
407.

9c. 408.
409.

410.
411.

412,
413.

414,
415.

416.

THIS CONTRACT CONTAINS NINE PAGES EXCLUSIVE OF ANY ADDENDA AND ATTACHMENTS. PLEASE ENSURE THAT
YOU HAVE RECEIVED AND READ ALL NINE PAGES OF THIS OFFER AS WELL AS ANY ADDENDA AND ATTACHMENTS.

Broker on behalf of Buyer:
Coldwell Banker

Sheila Hanna SA700 Residential Brokerage CBRB10
PRINT SALESPERSON'S NAME AGENT CODE PRINT FIRM NAME FIRM CODE

3045 W. Aqua Fria Ste 102&104 Phoenix AZ 85027

FIRM ADDRESS STATE ZIP CODE

(602)538-3232 (623)344-4111 Call for email instructions
PREFERRED TELEPHONE FAX EMAIL

Agency Confirmation: The Broker named in Section 8r above is the agent of (check one):
[z]the Buyer; [Jthe Seller; or []both the Buyer and Seller

The undersigned agree to purchase the Premises on the terms and conditions herein stated and acknowledge receipt of
a copy hereof including the Buyer Attachment.
Donrel 7%/4% 08/24/2015

* BUYER'S SIGNATURE MCDAYR * BUYERS SIGNATURE MO.DAYR
Daniel Payne

3355 Pinecone Dr

ADDRESS ADDRESS
Overgaard, AZ 85933
CITY, STATE, ZIP CODE CITY, STATE, ZIP CODE
Broker on behalf of Seller:
Michele Somers c mb082 West USA Realty wusa2
PRINT SALESPERSON'S NAME AGENT CODE PRINT FIRM NAME FIRM CODE
7077 E. Marilyn Rd., Suite 130, Building 4 Scottsdale AZ 85254
FIRM ADDRESS STATE ZIP CODE
480)948-5554 (800)878-4229 azlegacyhomes@cox.net
PREFERRED TELEPHONE FAX EMAIL

Agency Confirmation: The Broker named in Section 9a above is the agent of (check one):
[x]the Seller; or []both the Buyer and Seller

The undersigned agree to sell the Premises on the terms and conditions herein stated, acknowledge receipt of a
copy hereof and grant permission to Broker named on Section 9a to deliver a copy to Buyer.

Cougter_Ofefgr is attached, and is incorporated herein by reference. Seller should sign both this offer and the Counter Offer.

ocuSigned by: ., . P
fthere.is'a tgnﬂl t between this offer &fémter Ofter, the provisions of the Counter Offer shall be controlling.
l ’5: m[waoc oufuvw g? 9 §?§
A SELL

P MO/DA/YR  * SELLER'S SIGNATURE MO/DA/YR

Patricia Bocchino

SELLER'S NAME PRINTED SELLER'S NAME PRINTED
8736 N 67TH Lane

ADDRESS ADDRESS

Peoria, AZ 85345

CITY, STATE, ZIP CODE CITY, STATE, ZIP CODE

[CJOFFER REJECTED BY SELLER: ,
MONTH DAY YEAR (SELLER'S INITIALS)
For Broker Use Only:
Brokerage File/Log No. Manager's Initials Broker's Initials Date
- MOJDAYR

>>

Residential Resale Real Estate Purchase Contract « Updated: June 2014
Copyright © 2014 Arizona Association of REALTORS®. All rights reserved.

E.:l
Page 9 of 9 i
(=]

Produced with zipForm® by zipLogix 18070 Fifteen Mile Road, Fraser, Michigan 48026 www,zipLogix.com Dan Payne

Electronically Signed using eSignOnline™[ Session ID : 3d82f87d-b63c-4bfb-a548-e183cfbf1424 |
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DocuSign Envelope ID: FB17C67E-0C6B-4B6C-983E-9599DE5B2241

Coldwell Banker Residential Brokerage Phoenix Metro

Document updated:

BUYER A-ITACHMENT June 2014

§ ARIZONA | This attachment should be given to the Buyer prior to the submission
ssociatie s of | Of any offer and is not part of the Residential Resale Real Estate Purchase m |
© R EA LTO n s Contract’s terms. REALTOR' OPPORTUNITY
REAL SOLUTIONS. REALTOR® SUCCESS

]

ATTENTION BUYER!

You are entering into a legally binding agreement.

1.
2. Review the Residential Seller’s Property Disclosure Statement (See Section 4a).

Read the entire contract before you sign it.

+ This information comes directly from the Seller.
* Investigate any blank spaces, unclear answers or any other information that is important to you.

3. Review the Inspection Paragraph (see Section 6a).

If important to you, hire a qualified:
* Mold inspector
* Roof inspector
* Pest inspector
* Pool inspector
 Heating/cooling inspector

Verify square footage (see Section 6b)
Verify the property is on sewer or septic (see Section 6f)

Confirm your ability to obtain insurance and insurability of the property
during the inspection period with your insurance agent (see Sections 6a and 6e).

Apply for your home loan now, if you have not done so already, and provide
your lender with all requested information (see Section 2f).

It is your responsibility to make sure that you and your lender deliver the necessary funds to escrow in
sufficient time to allow escrow to close on the agreed upon date. Otherwise, the Seller may cancel the contract.

Read the title commitment within five days of receipt (see Section 3c).

Read the CC&R’s and all other governing documents within five days of receipt
(see Section 3c), especially if the home is in a homeowner’s association.

Conduct a thorough final walkthrough (see Section 6m). If the property is
unacceptable, speak up. After the closing may be too late.

You can obtain information through the Buyer's Advisory at http://www.aaronline.com.

Remember, you are urged to consult with an attorney, inspectors, and experts of your choice in any area
of interest or concern in the transaction. Be cautious about verbal representations, advertising claims, and
information contained in a listing.  Verify anything important to you.

5 .
Poiod Prormse 08/24/2015 M Buyer’s Check List
Buyer Attachment « Updated: June 2014
Copyright © 2014 Arizona Association of REALTORS®. All rights reserved. E E
Coldwell Banker Residential Brokerage Phoenix Metro, 3045 W. Aqua Fria #102 & #104 Phoenix, AZ 85027 .
Phone: 623-344-4000 Fax: 623-344-4111 Sheila Hanna
Produced with zipForm® by zipLogix, 18070 Fifteen Mile Road, Fraser, Michigan 48026  www.zipL ogix.com Dan Payne

Electronically Signed using eSignOnline™[ Session ID : 3d82f87d-b63c-4bfb-a548-e183cfbf1424 |
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Planned Development Services Resale Disclosure Statement

HOA Management Company Phone: (623) 877-1396
...It's our service Fax: (602) 557-0395
14100 N 83rd Ave, Ste 200 Email: documents@pdsaz.com
Peoria, AZ 85381

www.pdsaz.com

Fountain Shadows HOA

Order Information

Submitted: 9/15/2015 Order Number: 6691

Completed:  9/18/2015 Order Type: Update

Seller: Patricia Bocchino Property Address: 8736 N 67th Ln

Lot #: 012 Title Company: Pioneer Title

Escrow #: 72400174 Request By: Cathy Mauro

Buyer: Daniel Payne Contact Email: cathy.mauro@ptaaz.com

Buyer Email: lisa.bonner@ptaaz.com

Assessment Information

Is this Account in Collections: Yes Owner's Current Balance: $ 4,062.28

HOA Assessment: $ 175.00 Frequency: Monthly

Assessments Paid Through: 8/31/2015 Next Assessment Due: 10/1/2015

Additional Assessments: No If Yes:  Amount: $ - Description:

Current or Pending Litigation: Yes If Yes:  Description: SEE COMMENTS

Property Violations: No Reserve Balance as of: 5/31/2015 Amount: $ 36,727.27

Description of Violations:

Insurance Information: Labarre/Oksnee - 800-698-0711
Assessments are due on the 1st and delinquent after the: 15th
Delinquent assessments are charged a late fee and administrative fee in the amount of: $25.00
Remit the Following Checks at Close

Item Description Checks Payable To Total Due
Disclosure Fee: $ 225.00 Planned Development Services $ 400.00
Management Transfer Fee: _$ 175.00 14100 N 83rd Ave Ste 200
Rush Fee: K - Peoria, AZ 85381-5641
Update Fee: 9 -
Cancelled Escrow: -

Item Description Checks Payable To Total Due
Transfer Fee: K - Fountain Shadows HOA $ 4,412.28
Working Capital Fee: K - 14100 N 83rd Ave Ste 200
Reserve Contribution Fee: - Peoria, AZ 85381-5641
Coupon Book: $ -
Upfront Assessments: $ 350.00 Checks Payable To - 3rd Party Total Due
Seller's Balance: $ 4,062.28 $ -
Other: $ -

**Reference your order number and the property address on all checks you issue.
**All fees are due at close of escrow. A cancellation fee will be charged for any cancelled escrow and will be collected in the next escrow closing.
Ordered Documents

* Bylaws * Design Guidelines * Reserve Study-Summary
* Covenants, Codes and Regulations * Current Year Budget * Homeowners Information Form
* Rules and Regulations * Year End Financial Document * Automatic Withdrawal Form

* All association documents ordered have been delivered to the email provided for the buyer per ARS 33-1806A. If the buyer has not received the documents please go to
www.pdshoadocs.com to retreive your associations documents.

Additional Comments

* Please include a copy of the deed at close of escrow.

* Please request an update at documents@pdsaz.com prior to close of escrow. A $50.00 update fee will be charged if requested 30 days after original disclosure.

* If this account pays assessements through ACH (automatic payment through PDS), that service has been cancelled effective immediately.

* Please include a copy of the settlement/HUD-1 statement at close of escrow.

* If a mailbox key is not provided by the seller you will need to replace the key yourself. The Association is not responsible for the mailbox keys & can't replace them.
** Requested upfront assessments are for October and November 2015.

Litigation - A pending lawsuit between Joe Harrelson vs. Fountain Shadows Community Association, case #CC2015-128251SC, claiming $665.00

Please read the statement below and return this document to the association:

" | hereby acknowledge that the declaration, bylaws and rules of the association constitute a contract between the assocation and me (the purchaser). By signing this
statement, | acknowlege that | have read and understand the association's contract with me (the purchaser). | also understand that as a matter of Arizona law, if | fail to pay
my association assessments, the association may foreclose on my property."

X X Date:
Purchaser Purchaser

Page 1 9/18/2015

APP-0078



EXHIBIT 10



Pioneer Title (Agmcg, Juz. - y i
7"&%”
PN o) S DATE  ESCROWNO. AMOUNT
(623) 412.4333 09 MB20185 7240017402418 $441228

PAY FOUR THOUSAND FOUR HUNDRED TWELVE DOLLARS and 28/100

TOTHE FOUNTAIN SHADOWS HOA DUPLICATE CHECK
ORDER 14100 N, 83RD AVE, SUITE 200
oF PEORIA AZ 85381 NON-NEGOTIABLE

..............................

Escrow No. 72400174 - 024 LIB Check Date: 09182015 Chock No. 123585
B DESCRIPTION | CODE | = AMOUNT |

Owners Curent Balance $4,06228

2 Morths Advance Assossment $350 00

Check Totsl $441228

Sefer/Buyer. Bocchino/Payne
Propery Address: 8736 N. 67th Lane Glendale, AZ 85345
Tax Parcel 1@ 143-20-025
g e WELLS FARGO BANN, MA.
Yioneer Title Agency, Inc. S— NO. 123585
T11IW. Bell Rd
Scite 103 S S . oY B
Giendale, AZ 85208 - DATE  ESCROWNO. . ANMGONT <
(623) 4124383 00182015 72400174-024 L8 $4.41228

PAY FOUR THOUSAND FOUR HUNDRED TWELVE DOLLARS and 28/100

ESCROW ACCOUNT

TOTHE FOUNTAIN SHADOWS HOA
ORDER 14100 N. 83RD AVE, SUITE 200
of PEORIA AZ 85381

*L23585" 1NL22i05278n 5LEZIDAESTL

Boreny Tnshowe btiied [ED vt bt
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?im Title AB’”‘E’ g“" i NO. 123588

Timmw .;N
Sute 1
Glendsie. AZ 85308 DATE ESCROWNO. AMOUNT
(623) 4124393 09 N182015 72400174 -024 LB $400.00

PAY FOUR HUNDRED DOLLARS and no/100

TOTHE PLANNED DEVELOPMENT SERVICES , DUPLICATE CHECK
ORDER 14100 N. 83RD AVE, SWITE 200 :
OF PEORIA AZ 85381 . NONNEGOTIABLE

EscrowNo. 72400174 - 024 LIB CheckDate:  09/182015  CheckNo 123588
| DESCRIPTION | cobe |  amount |
HOA Disclosure Fee $22500
MOA Transfer Foe _w
Check Total $400.00
Selor/Buyer: Bocchino/Payne
Proparty Address 8736 N. 67th Lane Glendale, AZ 85345
Tax Parcel Id 143-20-025
= WELLS FARGO BANK, A,
Pioneer Title Agency, Inc. N NO. 123588
111&%&
XS ® = =
(823) 412-4363 08 N&820156 72400174 - 024 L1B $400.00

PAY FOUR HUNDRED DOLLARS and no/100

ESCROW ACCOUNT

TOTHE PLANNED DEVELOPMENT SERVICES
ORDER 14100 N. 83RD AVE, SUITE 200 (Lﬁ,_%___)
oF PEORIA AZ 85381 -

*L23588 3221052780 SL230M6S57Le

Seouy Powem buteivd. D Gt v e
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19830146154 28 | Jnofficial
Document

AN RLO0REEN RN TUn Ausmnded n ‘tbl.&ﬂ‘lﬂ”‘o"ﬁ’
y oo e MR21BISRR
TLOSR TITLE INSURAME (=) o LA 'uh".w"‘ ,,,,,
WY N, Contral Ase,
Mommis, AL 83012 DRECLARATION OF COVENANIES, CONUITIONS
ATIN. PRILEER BRXYICNS AND PASTRICTIONS TOR B0F e o
/ENERE POUNTALN SHARUWS 53 146454

The wnderaigmd, oweer of het cecrtaln roal property
slevated 1o Maclcops &0-!'. $tate of Arfrons, towit;

FOUNTALN SRADOWS UNIT 1, sceocdiog to 4 plat there-
of tecorded In the Office of the Marlcopa Recocder
In Book a0 of Xaps, ot page 47

Boceby doclacea that all of tha mald property shall be held, sold
and cosveyed asubiect o the following casemecals, rentriceican,
covensets acd corditlions, which se lTor the ru.on ol protect!

the wvalue and deslcadilicy of, and which ahall run with, the :.5
prépecty sad be binding on all partios haviag say ¢l . title or
inteceat In the deacrided propercies oF any porct tThereof, tdeir
Selre, succossors aed acslgne, and shall (ingee 50 the deoel .t of

cach cwace theceol,
s ot St b et by TCOR TITLE
ARTICLE 1 IRIUBANCE COMPANY 41 48 & tanatoion
S KA not bees cvaneed 1 % & seaian
Belinitions ™ 8 N et son De e,

&1&“0' y  “Associetion” stall sean FOUNTALIN SsADOMS
O % ASSCCTAYION, am Acrizons noo profit cocporation, its
suiCessons ard ssaigon.

ctlon 2. "Common Area™ shall wosn 2l ceal property aed
[optovenents theteon owned by the Jsscciation lor the common Use sed
enjoysent of the Duners, 44 $hown @n the Place,

Secticon V. "Declarant™ shall sesn NBS SEVELOFPMEST CORPORA-
TION, an Arlaaea corpavation, ITs successors, sod asssiges, §f soch
SNCCRINOrE O assliges houid stquite more thas ore urdewe lopged Los
froo the Declarsne for the pevpose of development,

tiom 4. "Developer™ shall mesn NBS SEVELOPMINT CONPORA-
TION, an 2008 corpocaticn, and Its swicessors sod sanigne, and to
say other cootractor whe bwilde fer cesale & significant mosber of
the Bcuses on the aubject property.

Section S,  "Flest Moctgige™ shall sesn o firss lien deed
of Ltzeel, a» we ar & Uirst mertgage, on & towshowse. ‘Tirat
Morigepee” mesns the Bolder of & llret mostgage, »s well as & bone-
lle:ny or tevales wader & ficol Joeod of trust, i1s successocn and
assiges,

Sectien &, "La™ ot "Townbouse™ shall be &= yaous and
shall masn any plos of land shown wpon [he recocded suldivision sep
of plat of the Frogerties wilth the exception of the Comsan Ares,

79N

APP-0083



19830146154 28

53 146154

et o "Moqtpege” decludes deed of trust; “Mocigeger”
leclivden ’. e--‘%claz) usder a deed of treat; and "“Mortgagor™

Iscludes & Trwetor undeor a doed of teuat.

cllon 8, “"MMoewpest® stans 4 persca o perscas, lecluding
st Owner, legally (o possession of & Lowheoune.

+ "Oweet™ sl mesn and refer 1o the record lee
slmple Owaer, ethet oae Ot sote porsosa or eslitlex, of eguitabie
cithke (or legel titde & oquitadle title bhor werged) ol any Lot
vhieh 4 & pact of the Prapectios, Owner sdall not Include & prrsce
o entity baving an owsership interest onell a% security focr Lhe
preforsance of an obligacion. In the case of Lots, the foe snimple
title to which s wested of record Iin & Trostees putavusst 10 Arfzosa
Peviwed Statutes, Section 3801, ot seq., legal citle shall be
desned to be ina the Truster.

Becticn 10. "rlat" sesan the plats of swrvey of the Prop-
ecty and of all townhouses as cecorded (o the office of the Marlcepa
Comnty In Book of Mage, at page 2L . and any sedsequent addi-
Ltiont acdfor ase ta thenets,

gn 11,  “Propectien” shell swan sod refer to that
Cerfaln cen propecty Sacelabelore doscribed together with any
leprovementas thereon, and such sdditions therelo 28 2oy heiealter deo
brovght withis the jueisdiction of the Association.

£ 12, "soadwey Associntion" sheall mean the TOUNTAIN
SIALDOMS K SEOCIATION, en Arivans con-peolit corporaticam, ite
saccensdre and asaigna. .

™e aferesaid defin tions sdall be wpplicable 2o thls
Declavation and 2lee 10 aay Petlocation of Aancxation {(wnmless the
context shall prabibic), (lled pursvwant o Article X111 hereot.

ARTICLE 11
Teageuty Nighty

ecti 2 g_:aﬂf.o._!-'..z' of _b.)f.rm Eveey Owaec
shall Nvio s vight » erscaunt of on ncm » sod to the Common
Area which shall be appertenst ¢o and shall pass with the title o

erery Lot, subject to the follewing provisions:

(a) The tlir <l the Assccistion to charge 1easonable
adninelon sod other fees for the use of any eedreations)
facility sitvated spoa the Cosmon Acea.

(b)) The rcight of the Association to suspend cthe
voling vights asod cigdt to wse of the wecreations) fTacidi-
tles cy on ODwner lor any peciod durlng which aay sssessuent
apninet tie Owsec's Lot remaline enpabd; and for & perliod
nOL te ercoed L0 days lor any lalraction of its pudlished
tules and rogulastions.

.2.
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(c) e rcight ol the Assoclation to dedicate on
Ccapaler #ll or any pert of the Commcn Ares to say publlc
sgency, suthority or utility for sech purposes and subject
e such conditions 23 say be agreed to the seabers. Mo
such dedication or tranefler ahall bo elfective unlozs an
instevsent aligned by tCtwocthicds (2/3) of eacy classn of
u.&tu‘ serteeling s swch dedication o tranafer %am been
(ecoeded,

(€) The wight of the Association (o linlt the sunber
of guests of pealars.

(e) The right of the Assptiation 10 eatablish vnllfon
tuleas and cogulations pertalaing o the wse of he Common
Ares ard the recrentlonsl facilities theceon,

(1) The right of Developer (and (ta sales agents and
teprasmtat ives) to the reagonsdle ste of the Connon Ates
for display, sales, lessing snd oshibit puwrpines, which
cight eclassnt heteby reserves 1o Developat. This teser-
vatlon of cight ahull end upan conveysace of the last Lot
doecriled herein {(or as soncsed |n sccordoamte vith Atticle
XN hareot).

dec w Delepation of Use, Any Ouner sy delegate, In
sccordance v(flt? tlha Bylawe. his tTg‘? of ’“)‘?m‘ ol e Common
Arer and lacilitics to the meohers of his fanily, Mis Ceaamis, oOf
Ccontrnet pucchanecrs who reale oradlway opecty.

Sectl 3, Malver of Use. Mo cesber Sey esespt Nimsell
from ..ua?.’\ “'o\‘\lty ’(o?“ah?i-ocuu duly levied by “he Associa-
thon, e release the Lol Jweed By bim [rom the liens aad charges
hereot, walver of the wie ard enjoyseont of the Commsn Area, and
the Tacilinian theresm or by abandonnent of his Lot.

ARTICLE 110
Mesheosihip ood Voling Righte

_Soct‘g" 1. Meabetahip In the Assoclation, except flor
ueadership of ¢ atotpocratotn, the Beclaranlt and the firsxt Board
of Dleectans, 20l be limited Lo rocerd owrera of equitadle cicle
(or legal citle 1 oquitade title Bar merged) of Towvhosses con-
structed ar¢ plansed o b conslructed on the prepetiy desceibed
herein or an apy duly anoesed pgroperiy. An Owner of & Townblouse
shall avtomatically, upsn leconing the Owaer of » Towrdouse, becone
o seaber of the Association, and shall tessin a sember of the Asso-
clation encil such tine o5 his ounerobhlp cosson Tor any reason, at
which tize his seslershiy In sald Association shall sutomstically
cesan. Dwneocahip of & Towhosse shall be the sole gualificet ion and
ceiteris for mesbership, The fortegolng I cot intended to (nclude
perescoa or entities 2o hold an Intecest mecely s secatity for the
prrlormance of an 9Bl igatlos,
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» o«»uslg In the Aspociotion sdall sot be tramslerced,
pledged o alfenstad In sy wayp, esdept wpon the sale of sch
Towphowse and then only to the purchaser theqeal, or by feteatate
sycconslon, testamvatary disposicion, toceclossre ol sortgage of
record or ethar legal proceas. Ay attespt to subte a prohibited
trapsler Iz wold and will ool B¢ rellected r tha Bookas md
secordy of the Associstion., The Association shall tecocd the Lrans~
fer wpon the books of 1he Asccistion acd (sauve 2 tev seaberadip to
» purcheser and therevpon the old mesberabhip outataing in The nese
of the sellet shall be wll and waid,

The recoed ower of equitable title (o legal cicke 1
equiteble zitle has aeiged) of sadh Towabhouse shall B¢ encitied to
dne aenbeaship In the Msaciation, Tor hissell and s foaily resid-
ing fn the Tounhouse, Waieh seadership shall e sedject to all of
the provisions ol the Association's Articles of Incerporation,
Bylave, Masagesent Agrescest aod this Seclaratlon, a3 sov in effect
or duly sdopted or azenced.

Section 2 Cvecy Ouner of » Tovshovae Whith s sl jeer (o
sancsstment shall ; s seaber of the Assotistion. Resberxhip shall
be apputienant (o and say =0t be separatled (rom Ounceship of sy
Tovahiuse whieh (5 subject €0 sasessnent,

Sed

S ). The Mpaciscion shall have two Olsases ol
vOring s

eohip, as (ollows:

Clapas A, Class A zzxtory shall be all Owners, with
the wacoption of e Daclagant, ard ashall Beo estictled to
one vole far sach Towshouse owned. When muce than ore
peracn holds an interent In say Townbhouse, 2l1 such perscas
ahall be weabecs. The wote f(er auch Towehouse shall de
axercisnd an Loy ssong themmelves determine, bet In oo
event shall soce hen one yole de canl wild respect 1O vy
Torenbouse

Clans B, The Class » aenberis) shall Yo the Deviarant
ard sbhall Be entiz)ed to theee 1)) woces for eaeh Townhouse
ouned or comtenplated o be crested sad mwexed to this
Declavation and o the Association pursuant te Articie
Xii. Inftially. ctherelare, Declacant s2all be sntitled to
cast Ita vote based upon 241 Towsdowses. The Classe B
semdeorship ahal’ cesse and Do converted to (lase A peaber
ship oo the hajppent af wsichoc of the following eveats,
whichever eccurs sarider:

(a) Within 120 days aftec the tolal voles cutntanding
in the Cless A mecbersdip ecguals the tolal voles
outatsndiog o the Clase 2 seaborabip: or

(h) Jassary 1, 1988,
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ARTICLE IV
Covemnt for Malatenance Arsesssents

ctien 1. Sreation ef the Liss ané Tersgial Obligatics
Arees P_. The Docl'.’?w’?, or each Y'o;%o&%o vuned vﬁ?(n ef‘.‘
Propecriles, RBereby covensnts, sed each Ownecr of say Townhouse by
seguiriog an ownersdiy fotecest therein, whather or mot (€ shall be
o eoxpreased In the coaveying docuneal, s decmed (o covenant and
sgree o pay to Lbe Assocletion: (1) asowal assesscents or chacgoes;
med (1) special assenicaats s suthoriced by the Amocistion's Board
of ODltectors. Swch assnessoent to be eslablisted ard collected an
provided beceinm.

The anmial avd specinl asnessnerts, lc',ﬂln with (eferest,
conts of collection and remtonable sttocmeys’ fees, shall b o
tharge on the land end shall be & comtinwl Lien wpon the Lot
sgainst whieh each sweh sspessment Iy wade, .&ch SUED ansesanent
together with interest, osts of collection amd (essanable stton-
orys’ Teen, shall ales e the ccmal ligation of the person who
was the Owner of such Lot ar t time when the asospsnent fell due,
T™e persanal odligation lor the Jdelingeest asscssnents shall oar
pass toe hio successors in tithe unless exprassly asiuasd by thea.

Section 2. N"R:_w#_‘f The snssssneats lovied
by the Assoslatisza ekl used excliwsively to proscte thw healch,
safety and geocral welfare o pousvw ideats In tw Fropertias and
Loy Lthe l:rcon.onn and salatensmce of the Cozson Ares {(to the
extent required by this Declaratica), and of the loprovescats sitea-
Lead thoceon., The awscasmoats sbhall cover the comt of water and
sewer for the Common Ares and the Lots and all repaice, replacesent
and malctenance of the Common Arca (to LBe extent tequicted by thie
Declacation) amd all other svtborized sctivitles sod lacilities,
facivding Sul met limited (o, common Yeed salslesance, »priskler
systlen, awicaing peol, spe, tedcentions]l f[acilitlies, exterior walle
sod exteclor palntirg of TYowshcusnea, ceats of sdditional <onson
facilities sad lepeovesents, »d tanes aed inaurasce, an say, froe
time teo tloe, be aulbociced 7 the Assciotion's Metd ol Digee-
tars.  The sasensncnts shall alee 0over & prorals shace of all 1he
Coaty sod cxpenses ol the Bondway Mnecistion,

The Board of Divectoss shall fix the amsunt of T sanwsl
sasesament agalinet each Lot ot least cthiaty )0) days In advance of
each ansusl assessaent pariod. MNelcten motice of he armusl assess-
seat dall be sent o every Dumer subjecr thereto, The 4o dates
hall 3¢ establiashed By the Board of Diyectoss. Tie Aascciation
hall, vpon deaand, and lar » reasonsdle charge, Turnish » ceqtit-
cate nigeed by 4 tegresentative of thw Asseciation setting locth
whether the asscssmonts o2 & spedified Lot Mave bren pald, A paop-
orly wusecuted cevtilicate of the Associastion as to the status of
assosspents on a Lot §s bisdieg wpon the Associantion as of the date
of 1ts bmsuaace.

Secticn ). tabl Ladaent Ass o, Declacant and
each Oener o o"'moq%o mv«oamu_leo’i ?So"-&:a;vn and thelr bebes,

odes
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succossars and ssnigne, that sech Townbouse =wall be subject to an
sssenssent, in an szowal to be dotermined By the Association sad an
peraitted by this Declaration. The amoust Lo b pald by the meabers
of the Asmociation shall be eatablished annwmily by the Board of
Directozs.

The ssovel assessnents provided for Receln sbhall Commence
an [0 esth Lot on the fleat day of the wonth lollowing occupsncy or
conveyance ol the Flest Lot to an Oworr other 1hen the Bedlatant,
Feloe 20 occupanty of <dnveysmee of the flesr Lor, the Declarant
shall %e asscmsed and pay Tor each Lot whieh 1t swne and which has
bean annexed s sdunl equal (0 Luenty-Tive peccent (751) of the
regelar sancassent, In the event funds recelived by the Association
are Insdequale teo 'a{ for curteal operalicg 4nd msinleosance oxpen:
wes, Peclateat avall be cespronible o0 & cucrest Desls for sy
defiecit, axcloding dell ntles o payment of ssscnsments by other
Cunets, in the bedget of the Association, up o bul met esdeeding
the andunt of the regulns sssessnent. Ueclocant®s ceduced smpems
ment shall of least pay conts of Intwcance sod the teseive T
teplacenent sttributable to woseld Lots as determined W cost
accounting principles, The jperiod of cefuied snsessnents shall
terwioste a8 10 0300 wosold Lot when (T s rosted, lemod, ooupled
oe Cunveyed, whicrever fligst orcurs, The ol o yeduced aApsesn-
seats shall tesminate #5 (o the ontice Frogectios oo later than
Janvary 1, 1988, %o assessment shall bhe levied sgainst Lots 1w
phases not yat anrexed,

cthon 4. Maxlpes Aczuct ‘ssespsert. Unt(]l Jecmary 1| of
the year %ﬂfoiﬂy followling cthe ance «f the firet Lot to

Owner, the aaxiss sanasl sssesssent shall be  eight hundred
_ aed forly ($M0.00 ) per Lot.

(a) From and after Jamsary | of the yosr fomedistely
ftollowing the coanveyscsce of the liral Lot to sm Ouner, the
saxious scoual assezament oay be lecreaned offective Jaou-
ary 1 of ecech year withowt » vote of the wostocship by ten
peccent (LOL) per sanus eor & percestage propoctiomate te
the Incresse, Lf say, of the Consumer Price Index published
by the ODepacizent of Labtor, Washiegton, D.C., or any suc-
cemsor ajency or successor index, whichever In bhigler.

(b) From sod alftec Joowacy | ol Lthe yosr iomediately
tollowieg the coaveyance of the first Lot to sz Ouner, the
maxionn antual asssessment say be (acceased for the sext
swcceedliog year above that peralited by Subsection (a
stove 3y & wvole of the ncobern, plovided that say swe
lectease shall have the assent of tvo-thirds (2/3) of the
votes of cach clesan of monbecs who ate vollog Iin person or
by proxy. ot a weating duly called for this purpsae,
veltten notice &I which s2all he sent 10 all menbers not
leas thas thlety (30) days nor more thas sixty (60) du in
sdvantce of the wmeetd setting forth the putpore ol the
wenting. TYhe limitacions beceof shll not apply o any

.-

APP-0088



16830146154_28

53 146154

change In the saxioum and basis of the asseswments under-
talen an an Incléenl 20 » metger or conmsdlidation In ¥vhich
ths Amsociation Is asvitberized to pacticipete wnder (1In
Articlies of Incotpacetion,

Factl . efal éfmms. In sldicion to the snmal
Asscesments ..R;‘}r..f'?\m. N Ay AsacssBent year tha Assocliation
oay levy & special amsessaenc, applicable o that year only, for the
pacpoac of celeaying, In whale or In pact, the cost of any comstive-
tlon, recomteuction, tepaler or roplacenent of & capital loprovecant
oo the Common Areas oc uroﬂ property within the jJurisdicticon of the
Yoadvay Assstistion, lmiwding fixteres and geyscnn) propecty re-
loted theteio, provided that asny sech assesssaent shell have the
assent of teo-thivds (2/)) of the votos of each clawn of aeabers whe
are votleg In person cr By peoxy at » meeting duly called lor taile
prepose, OF 4t an ansusl seeting.

Section &, uag,n Sate of Appeamment, Both ansuel snd
special ascesanents seat fixed at a wilform rate for all Lots and
may be collected on » monihly basis oc Siher ressenable basis as

deterained by the Board.

fecties 7. sunt__e!.-&emmnz'_.ﬁ{umm a{.&"-
t Au%lﬂ N savessment ol pald withis thirty (¢ e
aftor the ;r‘lc!e‘o::l’l. at the election of the Associntion, pay &
"Mate crarge” In 2 sum 1o be determined by the Asaciation, buc ot
to enceed S10,.00 pet cach santhly delingeent assesssest, or ten
rcomt (H0L) of the smownt of sueh sssesament, whichever (s
igher, The Aspadiation may dsf=e without electing » reaedy, any
#l]l sccions and seeX any ara all relie!l agalsat the Owrar
'"OWUL““N"‘ te pay ¢t sane, ssdfor to toreclose the llen
spalnst the Lot o a Jike sunner a5 & mostgage of real property, and
swih Dwaer bheceby o ocolr 'i"“' to thw wociation the power of
sale in conmction with sald llea. Mo Owner oey wailve or OlRerwiae
escape liabiilty tor the assessmenis procided [or hecedy by non-use
of ¢ Comacn Area or abandeoment of his Townbouwse. In any attion
taken agelost sa Cuner o <ollect delinguent spsessments, whether
through lien forecloswte ot otherwine, (he Ourner ahell be obligated
to pay, in additica o sny el 211 Other amounts teguiced Bedein,
all conts and all atteroeys’ fees locwiced by the Assoctiation in
auch ection,

St . Subordl £ ¢t len to t . The
Lien of te uuoz'.omo prov or Berein ahall sebordisate to
the Lliea ol any flest moaty ot dead of tyyst, Sale or transler

of sty Towsdouse sdall not allect the sassssoent Lien. Wowever, the
sale or framice of soy Towohouse petsusit to saccgags lToreclosure,
deed of tvwst sale, or any proceeding In Jlew thoreol, shall oxting-
wiah the llen of sweh sstassients as to payseats which decane dus
pries to such sale or tresaler. Mo sale or tremafer aball celieve
such Towndouse froa llablility for say assrassects Lheresfter Recom
fng due of fras the Lion thereon.
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Soction 9. “‘l_ag'l‘lw"_m cement  Food, The anrual salotesoance
sssessnenl ATl Tndl teplacenant Tund, Wileh the
Board «f Directors deternises te be adequate Tor the salsronice,
cepals and veplacosent of Commin Area fapravesents and ssch sosns
ahall be 3ot aslde 48 & pro rata partion of sach (nstallsent of the
regulary salntensncs asssssoents.

ARTICIK V

Archicectoral Costrol

Section 1. EKExcept me set forth in Section 27 below, o7 an
planced, placed, erected or saintalsed by the Developer, o bu lé-
frg, feace, wall, petio cover, awnlog, sateona, or other strwcture
hall be commenced, evected or sairtaised wpom the propecties, nor
shall sy exterlor saddition to, or change or alteration thereis, be
sade vt l]l the planz and 300““.:!«»- showing the nsture, kind,
shape, wight, sateriala a locatisn of the same have been swbalt-
ted to and opprovd In writing #% te Darsony of external desi o --d
locatios in telestion Lo sucrounding sttwctures and rephy
Board ol Dicectors of the Asaocintlim, o By an Arehitecturel tos-
trol Cosafttes ("the Counitiee”) appolinted by the Poard, In the
ovent tie Roerd, of the Comaltten, (alls o approve ar disepprove
soch denign and locatics within thivty (30) days alter sald plam
wod specifications bave been subaltted o 1o, approval will sor b»
requived and thils Artlcle wil) be downed (o have been Tully complied
with.

Sectica 7. Ome or alTC"CU wlde antennas cay be erected,
placed or salantaloed on a Lot without the spproval of the Board or
the Cosmitten, provided cthat It cosplies with tha Acrchitectsral
Conrral Guidolines prosulgated by the Joard or the Coaalttes sad 1a
harsouleus en to deslipa snd lJocation In relation to aurrowndlng
structures and ctopography. Ae additlon say alse be assde to «ach
Townhaure In accordance with pleoa and specilicatices develoged by
Deweloper and filed with the Board or the Cosaltles without the
approval of he board or the Comnltten, provided that the addition
and the cosstruction thereof comply withh the Architectural Control
Guldellron prosalgated Ly the Board ot the Commitier and seet e
requirecests of the Bellding Code of the Clty of GClendale,

ASTICAR VI
Parey Meils

The rights and dutlies of the Oweers of vealdente sairs sleh
reapect to party walls shall be governed by the [olloving:

()  Kaeh wall, Toclutiong patio or baleony wallsa, Wiieh 1s
cosntrueted o part of the orfginel constvwetion of & ceslidence
unit, any e of whieh Is placed on che dividing line Letwwon
separate unkes, shall covaticute & party wall. Vith vespect o sny
sueh vall, cach of the adjoinlog owsers shall sssune che burdess and
be entitled to the teneficr of these (ostriceive covesants, and, te
the vatent Dot leconsistent hervevieh, the geaeral rvules of law
vegacdlog party walls shall e spplied therets.

-~
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(3) The cost el reantoable tepair and sainiensece of o
party wall shall be ahared by the adjoining swners of such wall e
propartion to the use theteol, withowtl prejwdice, bowrver, e Che
right of any Owrer to coll for a lerger comiribution from the
sdiolning Owser vader any tule of law vegarding Yiabibity for neyg-
Ligent or widlfol acts or misalons.

(e) 1o the ewvest any such party wall s dageged or
desttoyed by a0 cavse otryer than the act of ose of the adloining
Owners, Mo sgents, tenmmte, licensees, pussts or fandly (iacluding
otdinary weae and cear and deterioration from lapse of cime), then,
in such event, both swch sdjoining owsers shell proceed lorthwith
o weluwild o« vepalc the same to a3 good comdition ar foroerly at
thair jolnt and squal expeme.

(4) Netwithatandlog sny other provision of this Article,
an Ouner who, &y him negligest o willfwl act, cCauses any ﬂrtf
well 2o bte exposed to the clesents shell bear 1he whole ¢o0nt o
furnizshicg the necesrary protecticn sgeinal smweh elewentis.

(e) The cight of sny Owred 1o contribution feam say other
Owner under thia Acticle shall be fresant to the land and adald
pasn to sech Oweor's succasrors Ie £itle,

(f) in edMiction to geeting the other reguiressnts of
thene restriecive vavesants and of any dulldieg code or similar
regulations o etdinmandes, asny Oweer propesisg to mdify, sale

itfons 10 or veblulld his resfdesrs unit In any ssener which
requites the extension @1 other siteration of sny party wall, ahall
fivst obtaln the written conaent ol the adjoining Owaer. MNowever,
sald wricten consent shall ot e sequired for an Uwoer to conslrect
an addition to Mis Towntouss in accocdance with the plasa and specd.
ficatfons proselgated by Developer and (iled wilth the BSoard or thw
Architectural Control Committee.

() In (he eveal of » Sispte between Curwes with respect
te the repaler or cebwilidiog of & prety wall on with fespect (¢ e
sharing of the cont thered, Chen, wptn written cequest of gne of
eveh Ouners addeesned 1o the Assaiation, the paiter swall bBe sub-
pitted to srhiteation under suoh tvies a5 way Troe ties to tiee b»
slopted by the Asootlntion. I ne such vules have Been » ted,
then the astter shall be abailtted to three ackitratora, one chosen
by esch of the Ourwex sad the third by the twe so chosen, ar, (1 tie
atYitearor canmot apcee a8 to the welection of the thivd arbitrator
within ffve (%) daya, thea by any Mdge of the Superior Coucrt ol
Maricepa County, Arizona. A determisation of the matter signed by
any two of the thaee arbitrators shall be bioding upon the Owers,
wha shall share the cost of arbitsaticon equally. Ja the event ome
party falls to choose ao schitcater withln tea (10) days aflter
pereoval cecelpt of a regueeat in wrltiog for schitration fron the
other party, thea sald otrer party shall have the tight ard power Lo
choose bolh arbitratora.
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(h)  These covesants shall be binding wpon the delre and
asnipgns of any Owines, vt a0 pevsca shall e Llakle for any st on
onisnion reapecting amy pacty wall except auch ax took place while
an Owoer.

AKTICLE wil
Exterior Malntensace

Section .. The Assoclacion shall provide extegior
salntenance wpon the Coxzon Area and each Lot whiodh fs sedject to
Asgansnent heresndec, aa followvs)

(a) The Asmraciaticn shall paint exterior bullding
surlacen and magoncy/block fences.

(b)) the Assotiation sdall furaish maintensace, repaly
and replacences of Al) the Common Area as pact of comaon
expenser sibject o the proviesions of this Bedlaration, (he
Articles of lecorporation and the ¥ylavs. in pddinion
theveto, the Aapocistion shell be responeidle for repair,
maintensnce and yeplacesest of wssorry/ biock walis on
Lots, e shall not be responsildle lfor any equipaent thers-
on wecving » lat, Such «u(mn shail be saintaioed ac
the exprase of the Owmer. Asscciation shall not de
responsidle for extecior or loterlor glessa swrlaces, wswch
deing the reapocalblility of the Lot Owmr.

%U‘.ﬂ"‘!. The cost of the nalntenanie, repalr or peplece-
oene for (e the Assointion s responsible wnder Section 1 abowe
ehall Be asscased wilormly to il Dwers In sccordance with Agticle

IV of this Declarmion, extept a8 pravided in Secticn ) of rchins
Article VII,

Bection 3, To the extent an Owner i» legally responsible
weder Arlzona lav, the cost of any seistonance. rtepale or replace-
eent which reswltn from the negligeoce or willfwloess of an wr,
s Ouner's geest or the oceupant of an Oweer's lot, shail be added
(o sveh Ouser™s cogular assensnent and shall be an sssrasarnt, lieo
and ohligation &l saeh Owone and aball bhetone dune amd payable in sl
respects s provided (n Ascicle IV of chins Declsration.

Bection &, VYor the puspose wolely of perforsdeg the
ssintenance, repalc and ceplacesent authorized by (Als Article, the
Assoacist ion, through Its duly sulhorized agonia or esployece, shal)
have an cazemest (or msalolensace, ctepalr and replacemen! and the
cighl, after reaponible notice o the Ouner, 10 enler wpim any Lot
al reasenable howre.
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AKTICLE V 12

Intesior and Other Malncenance

Each Owner s2all be responsible for the upkeop and aainie-
nazce of the iaterior of his Towbhiuse and for the oaintesance,
repale and replacesent of the voof, the individual patio or balcoony,
the back pard fence, the vindows, the Private Yard and »ll land-
.c.tln;. within the Prlvate Yord sad Lot llewa. All (ixtures ead
oguipsest (satalled within the Private Yard Rourdary, Lot limse or
Towshouse, Includd wthlicy Moes, plipes, virea, ¢ uitm, eir-
condticalog, benting, snd other systeas shall 2o maistaiond ad
kept fo cepals by the Owner thereof. AlL teralte control shall be
the respoomibility of the individual Duners.

ARTICLE X

lssvrance shall be carzied By the Asscciation on the Piap-
ettty and all be goveraed by cthe follawing provialons:

Seceld 1. MAethocity te Purchase. The Board aball e~
chase aod selntain Nuain naurance uwpon the Froperty, imlo“nt
Rut not Limited 10 the Insursace fesciided ln Sectlion 7 delow, whic
insutance (s to be purchaned By the Association for the besefit of
the Assdciation, the Owers, a.l.2'w Figat Moctgagess, an thelr
Iintetents oy at, Provistons shall B¢ sade for the (asusace of
certiflontes of ecodorseaent to the Figst Moctgagoe of asay Fiest
Fortgage. Sweh policies asad endoTasaratn c‘nu:m. or coples
thereal, shall be deposited with the Assoclation. The 3oard shell
deliver & copy of the policles or cextilicate of lrsucance, ot by
and theowmh thelr apent advine the Ounere of the coverage of saild
golicies 20 detecrmloe which particular ltema are lncluded within the
coverage ro that the Owners sy insuce thesmelves an they see lic i1
covtatin jtems sre not insured By the Association. Withow! limicing
the gesevality of the foregoing, It shall be coch Owner's respanal-
bility to provide for himaelt t'e Jlability dmsucance, thelt or
other losurance cowecieg pecsonal propecly damage asad loss, inser-
ance tor rach Owner’s perscoal 1tability, asd such other losutae
which s rot carciod by the Associstlion an Che Ouner desives.

oction 2. Cowersge. The Association shell maintain sad
pay for peliclies of Inauremie ax follow:

A. A sulti-peri)l type policy coverieg the eatice
Irogecty providing, oan o winfws, flice and sxtended
coverage, and all other cowetage In biods and apennts
cuntosarily scquired or ctequlired for projects similar in
conmtrwction, lotation snd we, Inclding et not liamited
to vandallas and maliclicus slschiel, In an ssaunt not less
then one huedred poccent (100%) of the (nsurable va.ue
ibased upon replacesent cost).
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. A compredersive policy of public 1lablility Imaucs
ante covering all of tw Common Ares and publlec ways in
che Nonu{ in & alninee assunt of at Jeast One Milllen
Dollars  (51,000,000.00 por ecowteence, for peesoosl
injury andlor progecty danage. Sech fnssvance policy
shall contaln a “severability of Interest" endorsenont
which shall preclede the Inswaer froe Senpling the clalm of
& Owner because of the rnegligent site of the Assotiatlen
and 1ts agents or other Ouners.

C. If thw Froject (u located (n an asres Ldencifled
by the Secrstary of Mousing sad Ughen Poveloguent as
aren having aspecisl flood haxzards, a4 "blashet™ poliey of
(1004 fasurance on the Project sust be saintalined (o the
ssount of the cetstandiag peiecipal Dulacoes of the Flewt
Mortgage loacs on the Lnits comprising the Frolect or the
saximum Llalt of coverage avallable wnder e Nt lonal
Flood Insurance Act of 1568, as scended, Waichaver 15 less,

D. Tée Ansociation sust obtain [idelity coverags
againet dishoneat acte oo the part of digectons, samgers,
trusteos, saployess or roluntesrs reapansible Tor haesdding
feadas belonging te or adalniacered by the Associat lon.
Tae fidelity btond o¢ (ssurance sust sate the Asseciation
s the named Lasered and shall be written 10 provide
protection which s s &0 event less thes vae and eoe-hall
tisos the insured’s satissred anmal spevating cupeoses
axd resorvea. In conmection with swh coverage, an appre-
priate endorsensent te the ;oltc‘y te Ccover » presn win
serveas without coaprasation sdall be &dded If the gollicy
would not otheswise cower volwtesrs,

£. A woritoen's cospeasation policy, I secesssry o
et the requirensnts of law,

Y. Swvch other fonmsrance as the Board shall determnine
from time to tice to be desivable.

$action 3. sloss R 4. The flssvurance policlies
purchased by the Asscociation shall, te the extent possible, sontain
the lollowing provialons:

A. The coverage allorded by wsech policies sdaill not
be brought isto ceamtribution or prorations with any fasur-
ance which may be purchased by Owser og Flrst Mortpsges.

8. There shall be no subrogation with respect o the
Amsoclatica, Its caplojyesn, Owners and aesbers of thein
tousehold and thelr fazliice a0d ecployess, or the Poli-
crliea) should sase sald perecea as additions]l isasureds.

C. A stotezent of the name of the lasured shall e

iacloded (n adl policlies, in 10rm and sudatonee winilar e
the following:

12-
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&3 lqcls.

FOUNTAIN  SHADOWS NOMNOMNIRS  ASSOCIATION
for the use and benefit of the fisdividusi
Ouners (desipgrated by sase, I required).

0. A standacd Mortgageoe clovee which susl be endocaed
to provide that amy procecds shall be pald To 1he Associe-
clon for cthe wee md Semlit of First Mortgagees as thelr
Interest may appear, o¢ which susl te olhervise endorsed te
fully protect the interest of Flrat Moclgapgeeos, (heir swes
copsors aad annigne.

K. Yor policlen of heserd (ssvtance, » stondard
cotigagee clauvse shll provide (hal The Imiucamde Carriex
shall motily the Flead Morigagee aseed 2t lemsc ten (19)
daya In sdvesce of the effective date of any seduction o
or cantellation of the policy,

¥. Aoy "m0 dher lnsucance™ clause shall  exclode
fnserence purchased by unit Ouners or First Mostgapess.

fectiom &. Ficst Worcgages Protection.

A, The Association sdall provide sach Filrsl Moctgagee
with # letter wiwrein the socistion sgrees Lo give
weltten notlce to «ach Fhast Mortpages, or Secvicer of a
WOLlgage, OF say esticty or person designated by such Figet
Moctgagee or Servioer Lhooser:

(1) Dama to a Uolt covered by » Floal Moctgepe
excends $10, 00 andforx

() ¢« Lo the Comwen Area and celated facilis
ties sxceeds $10,009.00.

Motwithatard ing any contraty provision bhaceofl, e Amsoria-
tion shall have nc duly to give written mtiees provided
for hereinm to any Flral Moctgages, unless such Flest Meat-
gagee shall deliver or mail te the Associalion & noltice
stating the addrens of e Fieol Mocligagee 1o ohleh sued
written satices are Lo be sead.

5. Bach hacard Inssrante :ollcy shall 5¢ witten by &
bazacrd Ieauronce carcler which has & Tisascing ractliog by
Beat's losuvrante Keports of Class Y1 o0 better, or It sech
tating de discontismed, By & successor thereto or & siallar
»weh cating service,

C. Eacd Insmwance catrler wsust be  apecificelly
Liconsed or svihacined by law o trasasct busisess within
the Stacte of Arizem,

D. Tigeat Mortgagees may poay oveedue presima, ot oay
petute new Insavance coversge on the lager of & policy,

<13
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with cempect Lo say [osurance ¢ lted 1o bo maintaloed by
the Association s provided 1o this part, and Floatr Mortga-
gres saking experditures therelor .NH be owed Innediste
frelsbursssent by the Assoclation.

Jection 5. n- Liksy of g‘ intion/toprd. Notwith-
standing the dety of IE: #3‘%! on Lo o o?n {osvranie Cowerage as
-uud’touln. relther the Association nor any Boacd memder shall be
Liable (o any Qunet o sty other porty 1 sy cloks or hazerds are
nol coveced by Imvumo ot Al the soount of Insurance 13 not ades
quate, and 12 shall the ncruulbnlc; of cath Ouner (0 sacerinin
the cavecage ond ’l‘lQ(C‘“ allonded by the Mpacistion's immuramte
ond Lo procure and pay fec such addicionsl Irucanie coverage nd
proceccion the sald Dener oay deslre.

?’ r v Frealume wpon leaurssce policies
wrchased By ¢ A.loc .on -Mll be pald by the Assaciation as »
go.oo lx’ouo. sxcept cht the asount of locrease owver any assouval
or other rtnln o¢casioned by the unme, mliasuwme, Otcwpancy, or asban-
daoment of a towshowse ot (ta aspputlensaces, or of th Comson Lle-
meals by an Oumer, ohall b assessed agalont t5at particular Ouner.,

w 7. Josurence alms,. The Assodlation, actiog W
ard theeugh Tts Board, 1 Beteby Tcrevocadly sppointed agent for
eadh Curr and fox each Yplder of & Fiver ttgege <¢ other lien
upon 4 Lot, and for each Owiwr of any other interest In tN P:o{
ercy, wb £ to the provisions contalesd Dereln, w2 i
clalow arising woder inaurince policins purchased by tiw M.oclatloo
and to execute and delliver relopscs spon the payseat ol clalns, md
the Bosed bhas [ull and complete power to act for the Msociation (n
this regard.

}f{- glm 8. ¥ FHINC,  Molvithstsediyw any provi-
slon of this Artlcle IX, ol Cime any of he Lols are owaed By

or are covered by Mort s which are hweld by the Federal Mationasl
Hertgmpe Associatlon "), the Cowernment Matlioval Moctgage
Assve lotion ("CNEA™) or the Yederal Nooe Loan Morigege Corpocat len
(FIMC™) (or any ewcessor o sueh entiches which perfornr thelr
resent functions), the Bosrd shal) at all tiews ¢arry #1i casusley,
lood sad Blabllity dnsecarce and & [idelity band (n such sdunts
srd containleg il provislons 2a aze requived from thms to tiew Yy
such entitios or such swcosssocs, soleas such coverage o wnavall-
able or wvalved 5% thew in woiting.

ARTICAE X
Domspe ond Ropale

If al) or any part of the Propesey In which the  apaelation
owne an Intecest Iy dcufd or deace od by fire or other haprard,
whether or mot St ahall be repaly reconstrecced, shall b
detersinnd fo the folloving manmers:

16+
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Section 1. GCowsdn Rlesents. If the demaped propecty ls
part of lﬁ’(a&i"n Llenents ac aay propecty im which the Asseciotion
ouns an Intecest, it shall Be ropaired or recanstouclod.

m;l? 2. idence a[q. in the evesl mny Lowehiwse e
totally or swhetantisglly damasged or deatroyed. the . refons

tepale
atrwction of replacement theceo! shall de pald Tfrom :K. Ensutance
Lloss procesds.

£ 3. Ipaygpoce FProceeds.  An swdivided shave of
Inserance procesds en account of demage to Comaen Ares shall be
sllecated to the Owsers according 1o thelr seabership i the Asso-
clation. Proceeds, ! any. on stcount of Lamage o Townhouses shalld
b held lTor the Owrore of 4an Towmbeuses s progovtion to the
cost of gepaiving thy danage sellfcced by eath swch Ouwper, which cout
Hall e determined by the Assaciation. In the event a ocovtgagee
endorpenent has Soen lsaved #% to & Townhouse, the share ol the
Owner shall be held o trust for the First Martgagee and the Ouner
#4 thelr Intereat Dar appear.

gclion &, Mesae I Distussssents. The procecds frem
NI s and losutance aha n\budT: tye lollowing ssmner:

A. Thest portion of the fpaurence proceeds, I any,
ropresent iy dasage 0 4 cownhouse shall be wned to pay for
the tecomsiewdtion asd cepair of mald towbowse by dis-
bursements Is paysest of the costs of pech ropalr and
reconaletion to the Soss oc, A0 thecte In & worfgage
ou‘ﬂr.ﬂc. then to the Owmer sad 1he Ficsd Moripgages
jointly.

R, The portion ol loswrsede pricecds tepresenting
demage, the vcecoastructicn sad repale of Wbl Is the
respansibilicy of che Associstion, sbell be 4isbersed in
gaysent of the costs of sweh cepalt ol cecopsteuction in
the maaner vaquited By the Board sed wpon spproval of an
srchicect qualifliod te practice in Aritens and enployed by
the Aasoclacion Lo supervise The wark,

Sece gg_?. Il the Insucence procesds are fosullicient to
poy #)1 contas of repalr ond rebuilding. the Bosrd shall lovy a
wpeclal amsesament to sake W M{ deliclency, which aswassaents
lgoll be levied equally sgalest sll Owners. l‘ tEhe laswrance pro-
coeds exceed thae ciata o cepalnr and gecomtguction, thes lollouus
completion of sovch repeiv ard seduilding, the sxcess shall be pal
over to all Owoers and thelr Molders of [flest Mere o8 as thelr
tespective inleresis Say appear, Each paysent Lo an er and his
Norcgapee shall Be by Jolnt payes check or dralt. The assossment
previded for heteln shall be secured by the lien provided for in
this Declacallcs,

1%
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ARYICLE X1
Condesnst oo

cg*g 1. 1f & poecion of e Property shiwid be tabken Iy
eeereine 'c?( L power of eainent domsin, or should de trant ferred

ad conveyed Lo & cendesning ssthority Sa anticipacion of asueh
execcinn, the estice asvard pade as conpemsation for sech tabing,
faclvdiog, tar withewt linitation, :.7 anient avarded as srverande
damsges, or the enticre moust (ecel amd peld o ssticlipation of
swoh taking, #fter deducting therelfrom, in sach case, reasonsble and
mecessary Costs and sxproses, lacledieg, but withouwt ligitation,
attotney's fTees, appralser’s fees and court costs (which new accunt
Is Derelnalter kn this Article referced 2o as the "Avward™) stall e
pald to the Assaciation, a0 Crustes 1or all Ouners. The Associstion
shall, a5 200 s practicable, couse the svand to be wtillzed fon
the purpase of repalring, vreplacing and restocing the alfected ascres,
including, If the Association deess 1t necessary oc doslireble, cthe
treplacesent of acy Coomon Area laproveseats 3o taken or conweyed.

Sectisn 2. It any Towmbowse or portion Ctherea! or the
Comaan Arens or any portica thereo! (2 oade the asubject wsatter of
my cosdesnation or exninest domain procesdiogs aor Ia othecrvies
sought to be scquired by & condesnlag authority, the holéer ol any
Clcst Mortgage, witd cespect Lo any auwch Tewnhouse snd the servicer
of such Mostgame, will Be eatitled to time.y wrillen motice of suck
procudu‘- or progosed scquinition and no rovision of sey docement
catablishing the project will entitlie the Ovner of a4 Townlduse or
other party te prlocity over snenvw wrigme with respect Lo the
distritution of proaceeds of any sward or selllenent,

Sectiso ). Lf the cont of say repric sod testoration shall
exceod the scomt of the Averd, a special asasesanent 3ball be levied
againat the remaining Oweecs Io an equal beals [0 The extlenal necesn-
rary to wmake wp swch doflciency. e special assewsnent provided
for becelin shall be seceored by the lien previded for In Acticle 1V,
pazagraph 1, of the Declaration,

ARTICLR X1}
Arasxacion

{gg_‘g__rq. Botwithatanding any comtgary provision of this
Peclecation, Clarant ceserves the g 0 smoen, In its sole
distretlon sod withour the consent ol any eother Ouner of SOTERALSS,
provided that the VA deteorsines that the ancexstion (s In accoed
with the geowva) plan hecotofore approved by them, at any tioe with-
in Cive (%) yrare from the date of this Declaration, »ll or awy
portion of CL tollowing Seaccibed real propecty to the FProperty
putsvast to this Dedlaracion

See Mxhibit A attacted hereto and Iecorporated
dorelr by this celeconce.

18-
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Nothing coctelaed in this Seclovetion shall obligete Declorent to
atmes any wditions] :ou. land o1 leorovesents. Effectustion of
Aty sweh asnevation shall take place wwen Declarmnt vetonds & plat
Gemcelbing seoh Phase, together with 2 Declacotion of Asmseration
degsceibing che progecty to be annexed, teleccing ¢o this Peclaration
by teference, notting forth the nuaber and degaription of the Lots
Intluded within sech phase, Therealter, the gpyoperty doscrided in
soch Dealavacion of Anpexation shall be deesed o.”u of this "'f'
erty. Upae coapiecion ol such annezation, all Owaers of Lote le

such ssasxed phase ehall have those yights and obligaticas set
foreh in thiz Declaration, and shall bSe treated an If the eatice
project bhad beon doveloped at Lhe sace lize. Upos cach such anoexae-
tlon, & mew t shall be :urud wed the sasesssenta shall be
odjusteod axd levied an required, ln sccordance with this Declaration.

ARTICLE X100
Une Baatrict one
fn“ 1, The FPropectios are baredy restriated 1o vesi~
dential dve 'Fm for u-mﬂhl wie, escopt for f(sprovesents
vithin the Common Atea. ALl bulldings or steuctutes etacted upor

sald premises ahall %o of new Coanteuction ond a0 blldieg or stege-
Cures adell be soved from other lecatlons onte sald premives, and o
Sabsegquent bulldings or structuces #1bhe! thes residesce units, shall
be bwiic on t where the bullder theretalore progismsed snc
constrwited & Townhouse., Mo stectures of & teaporary ohatedter,
Crallee, basenment, tent, shathk, govege, bara or other owr-dilding
SAall Bbe wned o any portion I 000 ho‘.cnln M oany tine as
tealdante, cither Tespotarily or petwarnsatiy

gg_c__l_g__{i_ Notwithstanding avy provigions Recein coatalned
to the costrary, 1t shall de expressiy peraissible for the Zulldes

ol a major portion of the development to saintain during the period
of cosstrsccion and asle of said Lots, wpos sech portion of the
promines s such dullder may chopse, sach lacilities as in the sole
opinion of sald hullder may Be ceascsably « ired, conwenient oc
lacidental to the construction and sals of said Lote, (ncluding s
vitheut limitation, & Busissss office, storage area, cosatruction
yarde, nigoa, wodel units and wales office.

Soctign 3, %o smiselr of sov kisd shall de talsed, bred,
or ke ir any townhouse or 1o or upee any Comaen Aree, except thal
* coabismation of ool sore than two (2} doge. cols or howehold pet
say be kept Im coch towehouwse, subject to wnifors cules and regulas
Lions of the Amsoclation, ard previded that no sruimal saball be kept,
bred or mafoteined for say commeccial purpbae. ALl peta sust be
leaathed or olherwine contained when oslslde the Townbouse and shall
sat be slloved teo rum lozae. Any Owmer beepl an onloal on (e
Properiy shall lo‘mll( and dold harsless the potiotion lor esry
loas, damege, coal or Liability which Lhe Assocliotlon may swataln ax
& tewwlt of the presence of sueh anfnel, vwheiber or not sweh ani-
wal’'s prosence has Been approved by the Asstcintion, Motwithstond-
Ing the gesevality of the Fovegoing, sfter (1) repeated violations

¢
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of this » nuto»b. Ci8) ten (10) daps' prior welttea motice teo
the Ouner such snlmal(n), and (151) an tunity for sech Dwner
to have a Mnlw belore the Poard, such animal(a) say be taken [roo
such Ounee sod glven L0 any local organization whoss fusction is to
deal with steay or abardored snleale.

g?(jp : & odnnlolv‘ sigm {extept one of ot mote
than [ive (%) sauere feect “for rest™ or "for sale™ sipgn per Parcel),
Blllhoseds, uraightly objects, or nvissntes shall Ve erected, placed
::Juolu« O temaln an the prenises, et ahall the predises be

in u{ way or lor any purpose Wich say sndangar the health or
ntuomb'y diaturh thwe Owner of any Towabheuse o any vesident
thereol. scther, no bosissss activities of any kind vhatsoever
shall Be cosducted in any buildiag or o8 any portion of the greni-
ses; provided lucther, however, cthe lopegol covenants shall not
09'{7 to the Businear activities, wigw a 2illboards, or the
conslirettior and seintenance of buildinge, Il any, of the bwilder,
s agrots ood asaigns dering the constzuwction sad sale peciod, and
of the Assotiation, Its successors aod sanigoa, 1o the lurthetance
of (is poneis aod pucposes, o8 heteln set forth,

!!SI‘J!'."_." AlL clotheslines, ipoent, garbhege cans,
service yanids, philes ar stovage plles abhall be bept sdteened
adequate plscing or lencisg #% a5 to cenceal them [qom view o
o i ghbord lote and streets. ALl webbish, crash or garbage =zhall
te regulacly remaved frou the preailses, and shall et be 2)lowed to
accunulate hereon. ALl clotheslines aball be coalined to patio or
Lalcony arems. ~— e

Seetbon 8§, Mo wvehicle ol any iype. Doal, camper, BOlogeys
cle, bleyele, tricycle o other vieeled Loy sdall be pached or lelt
waliesded n any Comsun Arca or Lot except lor plekrup or dollivery
ru:ono ot o9 peenitied by the Posrd ol Directors In unifomm regu-
sl hons,

Thy Board of Digectors way [1on cine 10 Sime permit of
testelas vehlcoleor pathing o0 the Commor Arean. Yeblcles parbed (n
testyicted avean way be tound awey 2t “he wehlole Ouner's expense,
Including % storage charges,

S0 vebicle of say type which la abmmdoned or i1roperable
shall be stovred or kept on any Lot, packiog asea, strest or deive
within this subdivicion o auch & maaser 28 to be seen lrom any
other Lot or f[rom any streets, drives or alleyways within this
subdivinico.

S l?_&‘{_‘“ Except o the (ndividusl patio sress, 20 plont-
fng or gacliening shall be dose, ol o0 Sedges sdall be crocted oc
saiotelinad Ihe Lols, excepl sech ar ate fnstalled in accocdance
with the fvitial constewction of the baildliogs 1o0ated theteon &1 as
sppeaved In acosrdance with Ardhitecivesl Contral provisions in
Aeicle ¥V dereol. No leaces or walls shall be ceected o1 salntalned
on any ol the Propesties withost aprroval of the Agehitectursl
Control Committes sa peovided im this Dezlavration,

AL
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Section 8. The Common Arco ahell cemain wvadivided, (¢t
baing -un-l hal Dhis resteiction is netessary In otder 1o presecve
the cighe of the Ouners with respect o the (ation and manage-
ment the Common Area, 5o Deorr sdall dawe ¢ tlahs to bring an
sction lor partiction, or to subdivide or pastition his owm Lot oy
the <omaon actes,

Sscc ¥. Except ax set lorth in Asticle V hacesl, o
esterior television, radio, CB or cther satesnss of any sort shall
be sredted, placed, allowed or ouistsined wpon any pestion ol the
laprovessats to o localed upon Che Froperties, moc upon say struc-
ture situsted upon sald ceal propecty.

Section 10, Mo moxious or #ffensive sctivity shall be
carcled o= u‘m say Lot or any psml cf the Preperties, mie aball
anything be thet vhich nay be, o1 sa) Dedome, a0 arndyance
or nulsance o the seighbothood, or whieh shall In any way interfere
with the quiet enjoyment of evach of e Owarrs of his respective
Towohouse, or which s2all in any vay acrease the cate of Lnsurance.

Section 11, The rights aod Juties with respect to sanitary
sewet water, cable television, electyicity, gas and telephone
Lines and facibities ahall be goveroed By the [ollowieg:

{(s) Wianewer water, sanitary sewor, electricity, gms,
cable televislon or telsohen cosaectioss, Lises, cables or
ary paction thereol, sre or bave beco Installed within tae
Pecpertios, the Owaer of say Lot or the Association In the
cone of the Common Area, servel 5y mald (satallation shell
hewe the cigh®t, and are boceby granted s casement (o0 the
estentl sccessacy (herefor, 1o enter wpon 0t have & oﬂlul
emn{ enter upon any portion of the Properties la whie
. n

stallations lie, to vepale, veplace and perwially
ssintels sald lostallantions.

(%) The right granted (o sudparsgraph (o) adove sdall
be only o the extest necessary to esntitle the Ouner or
Assacharion secvieed By said dnscalistion co ite full aad
ressosableo sne and eajoyment, asd provided fucther that any
o exercising sald right sdall be ceaponsible for restor-
Ing the suclace of the saseaent srea 22 waed Lo ftn condi-
tioa prios to such use.

(e) 12 the event of & dlspute belwwen Osvnern with
uorﬂ to the topalr o tedullding of sald coanections, er
with roapect o the sharieg of The <ol thereal, wpon wric-
tey request of soe of sudh Oune's sddeessnd 10 the Assot e
i, the matter s™all he sulmicred co 1t R2ourd of Dires-
tore, vao shall aedhiteate and decide the diapeie and e
detinion of the Board shall be Lisal and concivnive on thw
”?t.e.o
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Sedt All Owaecs and ococ te shall abide the
u.«ullo:so%" of Incerparel lon -r:’:;luo ad an ul?o ard
regulacicns afopted by the Associntion, s anended from t % tine,

Section 1 Mo Lot adall b leased by an Owner, nor land-
lord-tenanc relaticaship escablicshed wnleds such lease or laadliord-
Lemant velatlonship s In wltlnf and the Leasee o Censat has
sgroed (o writiong that the leass s subjett In all respects to the
proviniens of this Declaration, the Artizles of incorporation and
the Bylaws ol the Associstion, and all rules sod regulatisas duly
sdopted by the Aseciation, an sxeaded Lroa cime o tlwme. Satd
weiting shall provide that o latlure of the lessee Or tevend to
«.‘ly vith 1he terms of wech docusents or evwles and cogulat loss
shall b o defavlt under the Llease. Mo lease shall be permitted for
traasient or hatel purposes. Tronslent eor Dotel per shall e
Gallond as & lesse or qentel of less then thicty (M) consecvtive
days.

ARTICLE X1V
Butier and Fowers of the \agociation

in eddition to the dutles and powers woumecaled fo Its
Articles of Incosgporation and Bylews. or elsevdece provided lov
hreln, sad svithoot Llimiting the genevall.y thereol, (he Assscistica
shall:

(0) Own, mointieecn’ othervise sanage L1 of the

Area and all factlitier, laprovemcnts and land-

scaping (heceon, and all other property stquited by the
Aspex inticn,

(h) Pay any tesl sed persoms] progerty tawes 4ad olhet
chatges sssansed agalont Lhe Comzon Acea.

(€} Mave the astbiritly Lo obtalm, for the Besefir of
all of the Lots aad Che Conmon scteoa, all wvater, gas, Sever
and electedq service and refuse collection and te pay for
sk gecvices to the extent that sald services are a0t
individeally metered or othervise directly billed to the
individual Lots.

(d) Crant capencats where reressary foc otilitios sad
sewer facilition owver the Coamin Ares 1o serve sald ares
sod the Loln.

(¢} Move the swthority to «uploy & saneger or other
pecions and Lo comtract wieth lpdependent contractors or
mansging sgents o pecform all or say pacl of the dutles
40d tesporaibilition of the Asscciation. The Associetica,
thewepgh fts Bosrd of Dicectors, shall dave the espress
sulhicizetlon, cight snd power to enterl Inlo ene Or sore
BAriLenent agrecments with third pactios In oeder to factil-
Itate efliciont operetion of #1l Bulldings., Teprovenests
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sod Common Arecs. 10 shall be the pelinary purpose of sech
managenesd asgreenents [0 piovide for the administration,
sanagencst, repalr and malsterance of sald real property,
sll logrovesenta Chaveon Cealgnated a5 comaon eleasnts, snd
the enteclor walls of the Towndouses; asnd Lo assens,
colledt ond o&l; the sanagesent sod common o::mu. ard
te enforie ¢« Declavaticn of Covesanta, Conditiosa ond
Bepteiocions, The teras of zald sansgesent asgcosserts
ehall be as doternined By the Board ol Directors o be in
the Best lotereosts of the Amociation, and ahall be subject
te the Articlea of Incesporation, the ASylaws »ad 1hin
Declaraticon of Covensals, Coadilicas and Nestigicticos
aflecting wsald progerly. Sotwithatandiog the abive, «my
and all such mansgoment agreescnls sball Bbe written for »
teem not Lo exce obe year, subjedct to remeual by agree-
ment of the pacties Tor swtdcnnive orm year peciods, and
shall lTurther provide That sald mansgesent agiecsent nay de
cancelled and Terninated by the Bowrd of Dicectoss for any
reasan whataoewer upos pisl thicty (30) days writtea
nedice of sech qandeliation terainsticn to the managing
eolity. The Board of Divedtors shall zake all secessary
prrangenents foy continuity of sansgesent asd saintenascce
ptior 2o the esxpiraction ol the term of say prior smmagoset
agtocscnts of the termivatin ol the same. Aoy sad all
Benagtemnt spreesonts shall e entezed inte with & cespons
aible purty or parties havi considerable expericoce with
the asnageanant of » petocs o0 this typeo

Each Ouner shall be bownd By the Cetmn and Ccondid loes
of sll masageseatl agtessentls enlered Into by the Oweer's
Association. A co of 21l vanagenent agteenents ahall be
avallable to each o upon teguest,

(1) Costract for and pay Cive, cavwalty, Llabilicy
and olher losurance iosutiog * Aspaciation, its propgerty
aod 1ts 30erd of Pleectors ard Owaers.

(2) Cootyact for amd pay wmaintensnce, pgacdening,
wtilities, maceviale snd swpplios, and secvices celating to
the Conmon Area, and to sap.oy porsome] necessacy for the
opetation of the project, wcleding legal sad asccousting
pervices provided, hovever, that asay such service contract
shall 3o limited teo a durstion of ose (1) year unleas a
looger teem Is approved by a sajority of the mombdors of the
Agsaciat fon.

(%) Delegate fin powe:s o ity comaittece, oflicers
ood enployens.

(1) Frrovide for salstenance, (epale and seplacenent
of al) Items an provided for In Acticle Vi1 hereol!.
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€)) At the zequeat «f the biic Body asthorized tan
sccept such and with the sppreval of two-thirds (2/3) a2l
sach clane of sembers, dedicale thase portions of the Coaman
Area whleh arte used for pediculary figrean and egtens an
publie steevts,

(k) Be 2 secder of the %oadway Assoclation sed gay »
prorata shace of all cocats and sspenses of the Rasduay Asse-
clisticon.

ARTICEE XV

Cascapart e

g0 L. Blanket Erpemest for Btilities, There fa beroby
Creatad » 20508 saaeaent . Wcrosn, over and under the C(ooaon
Ares for ingress, opress, mtallatica, replecing, rvepairiog and
salotaiodog alf wiilities, hcludlor but oot limsited to, water,
pevwers, gan, teleghoces aod electricdty, feeigation (acilitien ard o
cable telavinion systes, vietoe of his casetent, (Tt shall be
o;snulr proatssidle for = previdiog elecccical, wtilicy, cable
andfor telaphone company Lo etect and malntals the necessacy poles
and QIder neCRARaTY oTﬂpouc an salé progecty and to altix and asin-
tain cadle, electrical snd/oz teleshone wirvres, clircelits and coxdeitas
on, alowe, accoms aad usder L3e rools and exteclior wallis of Town-
tovses, Batwltestanding anpthing (0 the conleaty contaloed (s thin
paregeaph. oo sewecs, clectclenl llows, wvater [imeas or other wtili-
Cles way ba (ocalled o telecorriun the Propettien, esdept as lni-
Clally progransed and appraved 3y “te Daveloger of aaid Froperties or
as .rma by the Association's Beard of Rirectors. Thess casedents
all ia o way atflect sny othor recorded casemonts on the Frogerties.

ctlon 2. !uznn&_(o:.‘lmx g0l Lo _Sopairsstion,
Esch T ° ..5 the Comson Aces -\.?f't. svblect 1o am sasenent
for enteomchmants created by Comatiwtion, setiling and overbargs and
baleosies, o designed or conatieoted and for cthe saletensmis of
sane, &0 lenp as Lt stande, shall a8 Mees exist, In the avent &
Townhouse s partially or tetally dastyoyed and cthen vebuilc, the
Oeners of al) Lots agres that slms encroachaents o (s of the
sdjacent Towndouse or Common Actes dur to comslewction shall e per-
oltted asd chat » valld esroment for anid sacroschasat aad the saln-
tenacce theceof shall enimt,

ection ). !.ﬂ.!l!ﬁzl.’_‘.‘!!!‘n.l Thete aball e rwciproas)
beoelicial easenent over o Cappmans ess fot the benefils of all
Owners of Lote on the property, Includiog addicions and sracsat ioos
Ehwieto purswant to Article Xi4,

ARTICLE V1

Frlivate Yordy

;g_em_l. e Lots Iaclude Trivate Yards, A leh ste de-
fined an the eaclossd poctioes of the Lot excleding the ilding
Ehatedn,

22
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Section 2« The cights of the respective parties wicth
rospoct Lo (Pe wae of Privace Yards, vhich mey abut & vall of the
duelling unit on Che adiolnisg Loc ("sducting Owellivg wnit”
hectoln), shall be an follows:

(a) Norhing odsll Be erected, planted or calintalsed
within seeh Privete Yard area which alpght fsgeds or Inter-
fere with aay necossnry and reascsable malntensnce, ropalr
or restoration of sny structursal well located an or ad)a-
cenl Lo the almccing Swelling unit.,

(L) The Cuner of the Private Yard shall not dzive any
walls, seqevwn, Molcs or other objects of aoy ch vhatso-
ever 1ato, mex sttech soy oblect to Lthe wall of the abut
Ciag dusllifog unit.

{c) The Owraer of Lhe sdutling dnlllc’ wolt ahall have
the rospoomiblility for paletiog ecd tepaiciog any sCewe-
tural wall ouned 57 Bia and facing onte (de Private Yard
{to the extent wuch repalr and palacing Is oot the obliga-
tion of the Asmecistion), provided, Bowewer, thet a the
cane ol domage Lo swch & wall caused by the Owner of the
Private Yard, hin family, Wesls, SeCYAnts, spents, or
fevitees, such repaies shall wade At the sxprnse ol the
Owner of the Prlivete Yacd, 10 so sction at lavw be required
to enlocce payment for swh sepains, the prevailiog parcy
shall be entitled to secower the caosta of suit, fecliuding
teasrnable attorseys' lTeon. No repairs, o“luw. altera-
tions and/or restorat ST 2 uny such structural wall zhall
be commenced, erected or maintalned or the paine colors
thatelor selocted wontil che plans aod specitications,
shoving the nature, kind, shape, height, saterials, loca-
tion, color asad approximate cost thereol ahell have Been
spptoved by the Architectoural Comtrol Committes.

After complelion ol swech repalee, additioss, oslters
tions or restosation, the Owmer of the abduttieg dwelling
unit shall reatore the Frivate Yard 1o t2e condition In
which It existed imzediately pricr to he comacesenl ol
such work.

(d) The Owsar of the adutting Lot shall hewe the ciphe
acd an carement ol dralmage Sver, 2c0ps o wpbn The
Frivete Yard for water vesslting from the soresl usage of
the drsnln; Lot asd the Ouner of the FPrivate Yard shall
patntaln the ecavenant area o sueh sannes as will oot
Intecleore with sueh Trainage,

on ). The Ovser and occupsnis of & Towrndosse say use
the Trlivale Yoed In ony teisonsdle sanmer a0t probibiced By this
Peclaration, the Acticles of Incorperation and Bylaws of the Aise-
clation, the tules »d cegulations afgpred by the Board of Directors
of the Aasotintion, all s sasended fyom tiew to time, or By law.

-23-
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Sectfon A. All boundarios of Frivate Yards, save thoae
whieh are stevetucal walle of deelling wnite, will be fented MWy
Pevelopor. BNo fence shall be soved or temaved a2l ey Uine., ol any
chongen in slize or ¢xlor, shall be subjecr 10 teview by the Agehi-
tectural Control Committon pursust o Article V hevead,

Section 5. Esah Owner shall beep Ais Pelvate Yard and all
inprovesents theceln or thereon. In good ocder nd repalr and feee
of debrie, Inciudiog e not Jinited to the seeding, watering and
mowl Oof 231 lawns, aod the pruning sod cutting of all trees snd
sheubbery, all (n & sammer ond with sueh frequendy a0 s Ccomnsistens
with pood progercty menagenent, In the event an Guner shall fail to
salontain Mis FPelvate Tard and the logrovesents lacated thereon, an
provided hereln, the Assoclistion, afcer notlce to the Ower and
appraval by vwote of the Board of Directors, shall have the right to
enter wpon sakd Prlisete Yard to covqect dyalouge and to repair,
paintaln sad vestore the Private Yard, fences and soy other logrove-
sents erecced thereor. AlL costs celated to such corraction, repair
or restoraticon shall decose » lien wpon such Ovoer's Lot, sad such
1ien say be enlorced In the same Sareess an an amesapent levied in
accordance with Arcicle 1V hereol.,

Section 8. The Assccistion shall have the right at all
reascnable tizes to exter into say Private yacd for the purpose of
carrying out ite obligations of asintenance, vepalr ard replacessnt.

ATICLE vl
Genera'l Fravigicos

Section 1. Attoroeys’ Pees, In the eveol Lhe Associalles
eaploys an atctorney of attoseeys to ealorce the collection of sy
asounts dus purausat tao this Declaration or In coanectlon wilth eny
Llen provided lfor heiein, or the logecloswe theieol, aor to ealogce
compliance with or apecific perforsance of the tryas and condillons
el this Declagation, the Dwoer, Owoere and parties againat vhom the
actlon is beought shall pay all asttoroeys’ leos, cosls and expesacs
theredy locurered by the Azsociaticn 1o the event the Arszociaticon
prevatls In say such sctionm.

Section 2. Enforcement . The covensnts, restricticas,
tesecvat fone asd coaditicna contalined becein ahall rua with the land
and shall Be Binding wpon all personz perchaning, leasing, subleas-
“'f' eccupying, ownlng or oldecvine Raviog s2 Inteceal In sy Lol o=
sald propectly, thelr bhelra, execotocrs, adaimiztzatocs, swccessors,
grantecs and assigne. After the date oo which this (nstrusent has
teon recorded, these covesanis, realcictions, cerervations and Con-
ditioos may %S¢ enforted by the Association or s Soard of Direc
tore, which shall have the right and dety to eslcece Lhe same and
expend Aspociation sonlen In persvsace (hocteof, ard also say be
salorced by the Owsor of any Lot. Any lien, llablliity or obliget lon
arisiog o the cenult of » breseh of sald covemants, restelctions,
reaervatican and cosditions adall be bicdieg wpon and effecctive

i
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qﬂlnu say Owrer of patd prealwesn, othor than ome whose title
therelo fa secquired by foreclosere of oorigege or deed of Ltrwvst,
sad sherlff's sale or equivalent procecdings, who shall tabe citle
o sald premises feee sod clear of the Llen beceofl for al) seld
Aarges putavant o the provisions of this Declaracion that hawe
accrend up o che Cine of sald forecloswre, and wibjiedt to the Lien
heroof tor all sald charges that shall accree subseguent to the
forecloswre, and provided also that the breach of sy of sald cove-
nante, reostrictions, ressrvaticos and conditions =ay Bde enjolned,
adated or revieved by asppropriste procecdimgs, notwitbatscdicg the
llen or existorce ©f say asuch owstgage or deed of trust., All
fastecusents ol cenveyance of any isterest of all or any et of sald
Lota ahall contaln relotence to this fnatrument ond sbhall Be aedject
1o the covenants, reatrictions, reservations sed conditioss beteln
ot fully o thogh the terns and conditions of This Instrument were
thetein set foreh In full. The terms ond cosdicions of this lnstrw-
Sent adall be binding upan 4l]l persons aflfeited by Its Ceroa, whe-
ther or not express Telerence in aade o this lestrument In say swh
instrusent of conveyence. Enlorcements shall Be by procesdings at
lavw or In eqeley spgalngt sny person o0 persoss violacl OFf Attewpt~
ing te violate any covenant wither to vestraln vielation or to re-
caver dmmages.

Bectiop ). Savieg Clpwse, The fowalidity of any ose or
more phrason, RINCENCES, Clausen, Parage or seotlons Aereot
shall sot -lioct the resaining pocrtioms of thie iratrwment o any

L tharwol, all of which are lnserted conditionslly on their belng

14 valld in lav end (0 the expn! "hat ose or wore of The phrawes,
sontences, clavsen, paregrapha or sections contalmed Becein ashould
be dnvalld or showld operate o tender this agreenment Invalid, this
agceemeont ahall b oonttued o i sueh fevelid phease or phrases,
dentence Ot sententes, <lavse Or clavaes, prcagtaph Or pareptaphs,
section or sectisns Nad ot been insected, In the svent hat o:z
proviglon or provislions of thie Tsatiunent spprar Lo e violative
the Rele against Pocpetuitios, sweh provislon oc provisions shall de
construed an belng void and of o effect as of cwenty-ome (21) ;uu
alter the doath cl the last sucrviviag iscorporator of PFOUSETAIR
ONS NOMECWNERS ASSOCIAYION or twenty-oue (1) years afzer the death
of the last serviver of ail of sald lecorpavators” childeen or
grandchiidron wht shall B¢ llving at the time thin ([cetgemeal (g
exocuted, whichewer Ia the later.

gellon &4, Paghisg: Fach Townhouse will contaln a twocar
Ratage an& l(ﬁlu dn or sccupants of the Towrhowse shall pack thelr
vohicles dn sald garage sad not s the drivesway or on Che Cosmon
Ares, cxtept a8 Othervise pernltted 3y this Declaration or by
toiform rules and cegulations pronuvigated fom tine 1o Sl by the
Boacd of Digecrers of the Apsocistion,

Sestion 3. Ce « Wherevwer the centext of this dotument
requives, words ssed In cthe wasculine geader include the feainine
and nester, the slegular nesber the plucal snd the plursl the singe-
fav,

2%
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lgﬁuo. 4. Aoendoent. e covenants and restriccions ol
thin Beclaraticn shall tum with ind bind the land lor o tem of
twonty (20) years froo the dale Chin Declarvation Is recocded, sfter
which time they ahell Be svtoastically eoxtesded [lor -o«cnlw
rtldc of ten (10) years., This Declaration say be spended e

trument signed by the Ouners of not less than two-thigds (2" of
the Tesnhuges, 4Aay saendaent sest be revorded In the Mayicops
County Recordar s Oltice.

Ax to the Tedecal Satione. Mortgage Association (FNMA) . the
Covernsent Satlosal Morcgage Assocliation (CRMA), aad the Federal
Hose Losa Martgape Corporetion (FMMeC), so lo an gay be reqiiced

te tully asogtize any sortgage owmd By FMNMA, A sad THRLNC ce any
of the Lota; sed am to ¢ Federal Mounmi Adaiolistcal lon ('IA).
Vetoraos Adatniatlratian (VA) or the Feodetal Lose Moctgege Cor-

p-ou!ln CPHLME) , 90 loog s thate s 2 Clase 8 senbership oulnlond-

. Ny ssenducat akall sade wh eh vould be decmed to e In Cin-
l ¢t with, ot conteary to, the teres of any promissory note, sort-
Lege. u'oloton sproenents Of dotement execuled by the Asaot et lon
or any of the Ourers of rtesidome snits for the purpose of obtaining
fosucante of financieg lavolvwing FEMA, FHA, WA, O of FHINC yith-
out ehtaining velcten appeoval and consent of FEMA, YA, VA, CA3A ox
FLENG

Section 7, Anrexaticn. Additicnasl cesidestial propesty
ol Commen Aces Bay be snoesed (0 the Fraperties with the consest of
cwp-chivds (2/71) of ewch class of svabers.

tiom 8. PHA/YA %ngnl. As loag » thage in a Clasn B
nﬂorohl%’cf"o_foll&rl acthons slll require the prior spproval of

the Fedecal Mousing Adaialetration or the Vetetama Adainistration:
Anrexation of séditional properties, dedication of Coomon Ares, sad
anondosnt of this Declarstios of Covenants, Conditions and Restrzic

tloaa.,
ARTICLE VI
Foystain Shadows Keadway Associatlion
Seoct L. Heabership in the Roadway Asgociastiee lholl te
::::t‘:‘to t ssociation and the Towcalin Flace Yomeowsers' Ases-

Sectign 2, Mombership in the Rosdway Aswociation canee! be
abacdosed or teralnated for any resrco whatsoewver.

gectd 3. The Roadway Associatlon shall insuee, smalintaln,
ropale and replace Uiana Avesue, # private astreel, which rurs
cantl -weal betwoen OGTLh Aveowe ard 69tH Avenve In the Clty of
GClonda.e, State of Arizena, and S8I% Avenve, o private sicecl. whled
runs narth south detwwen Dians Aveswe and Butller UOrive, In the Clty
of GClesdale, State of Atleona. The conts and erponses locucted and
to be Incwiced by the Roplway Aswiciation shall be Billed to the
menbers in procats shares snd shall be paid prenptly.

.l
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Sect A, The (oats and enpesscs ol the Fosdvay Mso-
clattion LI1%ed (0 the Associacion and the Tosmcalin FPlace Momeowners'
Association #54al) b comsicered comcon expesscs of sald asseciaticon
ard be 4 part of the regolar ssrensmeonts lavied agaimet (Ralr re-
spedtive nechers.

IN VITAKSS WUSEREOF, the undecsigned, tel the Declarant

hered }as horowmto set its haod and seal thin J5~ day of
4«,] R T

MAS DEVELOMMENT COXPORATION, an

At lzona corgoratjon
g7 = M !
Its

STATE OF ARIZONA )
y aw,
Covety of Marlcepe )

n thisn, the day ot . 190,

pelore oo, the woderaigned Solary Pblle, pecsonslly appraced

) . who sckmewlicdged hissel! 1 be the

el NS pEvRLOPMENT WMMIO‘  Arlzons
corposation, aod thet he, avmcncds officer, being so autherleed,
exocuted the lougolot“ lostewmesnt for the purposes  thereln
contalned, by sigeing sane of the sald oepotatior by hNimemit
as swch oill(vt.

NITHESS sy Dand and seal.

u,..‘;ém: ﬂ‘ deet.

My Cosmisntion Expiren;

——— - T
e )

“N \
-!: '_. . .
2 o - '

3]~
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“LEnIRi 2*

That part of the Southesrt quarter of the Northeast gearter of Sectien
%6, Towship J Morch, Rasge 1 Nast of the Cila and Sale River Base
-d‘htldlm, Maricops Coumty, Arizoma, sore parcicularly deaccibed

as follows:

BECISNING at the Northeast commer of sald Southesst quarter

thence Scuth, along the ¥ast line of sald Southeast quattler, a distance
of 876.75 foety

thence Souwth BATAL 24" NMest, & distance of 45.0) feet to a live
45.00 feer West and parallol with the East line of sald Section M,
alse belng the TRURE POINT OF BECINTNG,

thence Sowth, .loo, sald parpllel lice, a distance of Y12.%0 feet,

thence South 8346 Vesc, valled with the North Jine of the
South half of the Noxrth half of 1 Southeant gearcter of .the Sortheast
quarter of saild Section 36, & distence of BI14.2) lfeer,

thence North, parallel with the East line of sald Section 16, a
dlstasce of 660.00 fect to the Morth Line of the South half of the
soarth half, of the Scutteast quarter of the Northeast quarier of saléd
“otl‘ﬂ "0.

Cheade Sovth BETA4'34" Kase, aloar sald Noreh Lire, a distance
of Y02.16 feect, T

thence South, parallel with the Rast line of sald Section 35, a
distemce of 249.70 feex;

thence Mesl, & distence of 68.00 feer,

thence South, o distance of 108,17 feer;

thence Morth S8°46" 4" East, & distances of 175.0% feet to the TRUE
FPOINT OF RECINNING,

Satd parcel containa uo;sn.n square [eel or 6.65)) actes nore or leas.
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Carpenter, Hazlewood, Delgado & Bolen, PLC
Attorneys at Law
1400 E. Southern Avenue, Suite 400
Tempe, Arizona 85282
t 480.427.2800 | f 480.427.2801
minuteentries@carpenterhazlewood.com
Chad Miesen 024910
Charlene Cruz 026692
LIU. FOUNTSHAD.0025.1

Attorneys for Defendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

PATRICIA BOCCHINO, Case No.: CV2015-012434
Plaintiff, DEFENDANT’S RESPONSE TO
PLAINTIFF’S MOTION FOR
V. SUMMARY JUDGMENT
FOUNTAIN SHADOWS AND

HOMEOWNERS ASSOCIATION,
CROSS-MOTION FOR SUMMARY
Defendant. JUDGMENT

(Assigned to the Honorable
Douglas Gerlach)

Defendant, Fountain Shadows Homeowners Association (the “Association”), by and
through undersigned counsel, hereby submits its Response to Plaintiff’s Motion for
Summary Judgment (the “Meotion”) and also moves this Court for entry of summary
judgment in its favor. Because there are no genuine issues of material fact and the law
supports the actions taken by the Association, Plaintiff’s Motion should be denied and

summary judgment should be entered in favor of the Association.

DEFENDANT’S RESPONSE TO PLAINTIFF’S Page 1 of 7
MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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This Response and Cross-Motion is supported by the following Memorandum of
Points and Authorities, the Association’s separate Response to Plaintiff’s Separate
Statement of Facts, the Association’s separate Controverting Statement of Facts (“CSOF”)
and separate Declaration of Vern Carrillo, and all of the pleadings and matters of record
filed with the Court, all of which are incorporated herein by this reference.

MEMORANDUM OF POINTS AND AUTHORITIES

I. Introduction and Factual Background

The Association is a planned community association and nonprofit corporation
located in Glendale, Arizona, whose members are owners of lots within the planned
community. See CSOF at 4 1. The Association and its members are governed by the
Declaration of Covenants, Conditions and Restrictions for Fountain Shadows (the
“Declaration”), recorded in the Office of the Maricopa County Recorder at No. 1983-
146154. See CSOF at 9 2. The Association and its members are also subject to the Articles
of Incorporation, Bylaws, and other Rules and Regulations adopted by the Association
(referenced collectively herein as the “Governing Documents”). See CSOF at q 3.

Plaintiff, Patricia Bocchino (the “Plaintiff”’), was an owner of a lot located within
the Fountain Shadows community until the sale of her lot on or about September 24, 2015.
See CSOF at 4 4. Incident to her ownership of property within Fountain Shadows, she was,
until the sale of her lot, a member of the Association. See CSOF at 9 5

Plaintiff violated the Declaration and other Governing Documents by acting in a
harassing manner constituting offensive behavior. See CSOF at § 6. The Declaration

prohibits members or residents in the community from carrying on any offensive activity:

DEFENDANT’S RESPONSE TO PLAINTIFF’S Page 2 of 7
MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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No noxious or offensive activity shall be carried on upon any Lot or any part

of the Properties, nor shall anything be done thereupon which may be, or may

become, an annoyance or nuisance to the neighborhood, or which shall in any

way interfere with the quiet enjoyment of each of the Owners of his respective

Townhouse, or which shall in any way increase the rate of insurance.

Declaration at 19 [Art. XIII, Sec. 10]; see CSOF atq 7. As a result, the Association sought
and obtained an Injunction against Workplace Harassment on March 5, 2015 from the
Manistee Justice Court. See CSOF at 9 8.

In or around September of 2015, Defendant was contacted by a title/escrow
company to provide a payoff of amounts due to the Association. See CSOF at q 9.
Pursuant to the Declaration, including Article IV, Section 1 and Article XVII, Section 1,
the Association included in its payoff disclosure all attorneys’ fees and costs incurred as a
result of Plaintiff’s violations of the Governing Documents. See CSOF at q 10.

In connection with the sale of her lot, the Plaintiff paid what the Association had
disclosed as due in its payoff disclosure to the title/escrow company. See CSOF at 9 11.
Plaintiff did not contest or challenge the payoff disclosure prior to payment. See CSOF at
12.

II. Legal Argument

A. The Contract entitles Association legal fees incurred to enforce
Compliance with the Declaration.

“[1]t is well-settled in Arizona that ‘[c]ontracts for payment of attorneys' fees are
enforced in accordance with the terms of the contract.” ” McDowell Mountain Ranch Cmty.
Ass'n v. Simons, 216 Ariz. 266, 9 14, 165 P.3d 667, 670 (App.2007), quoting Heritage
Heights Home Owners Ass'n v. Esser, 115 Ariz. 330, 333, 565 P.2d 207, 210 (App.1977).
DEFENDANT’S RESPONSE TO PLAINTIFF’S Page 3 of 7

MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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In this case, provision in the Declaration provides:

In the event the Association employs an attorney or attorneys to enforce the

collection of any amounts due pursuant to this Declaration or in connection

with any lien provided for herein, or the foreclosure thereof, or to enforce

compliance with or specific performance of the terms and conditions of this

Declaration, the Owner, Owners and parties against whom the action is

brought shall pay all attorneys’ fees and costs and expenses thereby incurred

by the Association in the event the Association prevails in any such action.

See CSOF at q 10.

The Declaration prohibits members or residents in the community from carrying on
any offensive activity. Specifically, Article XIII, Section 10 of the Declaration provides:

No noxious or offensive activity shall be carried on upon any Lot or any part

of the Properties, nor shall anything be done thereupon which may be, or may

become, an annoyance or nuisance to the neighborhood, or which shall in any

way interfere with the quiet enjoyment of each of the Owners of his respective

Townhouse, or which shall in any way increase the rate of insurance.

See CSOF at 9 7.

Plaintiff breached the Declaration by harassing the Association’s board members
and employees of the Association’s managing agent, Planned Development Services, Inc.
by engaging in a series of acts that have caused the board members to be both seriously
harmed and annoyed. See CSOF at q 8. Plantiff removed “closed” signs at the
Association pool that were required by Maricopa County Health Services. Id. Plaintiff
used e-mail, voice mail, phone conversations and her presence at Association Board of
Directors meetings to continuously harass the members of the Association. /d. Her actions

required members of Glendale Police Department, including SWAT team members, to

attend the Association’s Board of Directors meetings. /d.

DEFENDANT’S RESPONSE TO PLAINTIFF’S Page 4 of 7
MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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As a result of her actions, the Association incurred attorneys’ fees, costs and
expenses to enforce Plaintiff’s compliance with the terms and conditions of the contractual
Declaration, including but limited to filing and obtaining an Injunction Against Workplace
Harassment. See CSOF at 9] 9.

In Plaintiff’s Motion for Summary Judgment, she claims that the Association is not
entitled to attorneys’ fees and costs because they were not awarded in the judgment in favor
of the Association for Injunction Against Workplace Harassment; that the Declaration does
not provide for a basis for recovering attorneys’ fees and costs in an injunction action; and
the Injunction Against Workplace Harassment statute does not provide for an award of
attorney’s fees and costs in an uncontested injunction. The plain language of the
Declaration’s provision for attorneys’ fees, costs and expenses, however, do not require that
such fees and costs be litigated in a lawsuit and ultimately awarded in a judgment. The
plain language of this provision specifies that if the Association prevails in an action
seeking enforcement of the terms and conditions of the Declaration, then the Association is
entitled to all attorneys’ fees, costs, and expenses. See CSOF at q 11.

Plaintiff also asserts that the legal fees incurred by the Association to enforce her
compliance with the Declaration are not authorized by the Arizona Condominium Act. The
Association does not claim it is entitled to legal fees under the Arizona Condominium Act.
The Association relies on the contractual Declaration. The Association employed an
attorney to enforce Plaintiff’s compliance with the terms of the Declaration and prevailed

in obtaining an Injunction Against Workplace Harassment in its favor.

DEFENDANT’S RESPONSE TO PLAINTIFF’S Page 5 of 7
MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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B. Plaintiff Fails to Meet The Burden of Proving the Legal Fees are Clearly
Excessive

To establish a claim that the Association is not entitled to all of its legal fees pursuant
to a provision in the Declaration awarding the Association all of its attorneys’ fees, 4
homeowner has the burden of showing that the attorneys’ fees were clearly excessive, and if
such showing was not made, then association would be entitled to receive the full amount of
requested attorney fees. McDowell Mountain Ranch Community v. Simons, 216 Ariz. 266
270, 9 16, 165 P.3d 667, 671 (App.2007). An agreement by the parties as to the amount off
attorneys’ fees is not contrary to public policy and is analogous to a contract for indemnity
and a contractual fee provision stipulating to a certain amount or percentage of attorneys
fees “is binding only to the extent that it is reasonable; however, where the services have
been rendered, and the amount stipulated is not obviously excessive, the stipulation as to thd
amount should govern.” Elson Dev. Co. v. Ariz. Sav. & Loan Ass’n, 99 Ariz. 217, 407 P.2d
930 (1965).

Plaintiff has failed to provide any evidence to support that the legal fees incurred by
the Association for her harassing and offensive behavior is clearly excessive. In fact
Plaintiff paid in full all of the legal fees incurred by the Association and did not contest thg
amounts prior to payment.
III.  Conclusion

The Association respectfully requests that the Court deny Plaintiff’s Motion for

Summary Judgment and grant summary judgment in favor of the Association.

DEFENDANT’S RESPONSE TO PLAINTIFF’S Page 6 of 7
MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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RESPECTFULLY SUBMITTED this 28" day of March, 2016.

ORIGINAL of the foregoing filed
this 28" day of March, 2016 with:

Clerk of the Court
Maricopa County Superior Court
www.AZ TurboCourt.gov

Carpenter, Hazlewood, Delgado & Bolen, PLC

CA

Chad P. Miesen !
Charlene Cruz

1400 East Southern Avenue, Suite 400
Tempe, Arizona 85282

Attorneys for the Association

Copy of the foregoing emailed and mailed

this 28" day of March, 2016, to:

Jonathan A. Dessaules
Dessaules Law Group

5353 North 16th Street, Suite 110

Phoenix, Arizona 85016

- Aol Qt{(hg@lx\)

DEFENDANT’S RESPONSE TO PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT AND
CROSS-MOTION FOR SUMMARY JUDGMENT
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Vicki J. Goslin

From: TurboCourt Customer Service <CustomerService@TurboCourt.com>
Sent: Monday, March 28, 2016 4:24 PM
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IN THE SUPERICR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARTICOPA

PATRICIA BOCCHINO,
Plaintiff,
CASE NO. CV2015-012434

V.

FOUNTAIN SHADOWS HOMEOWNERS,
ASSOCIATION,

Defendant.

Nt N Mt Mt Mt Mkl Mt Nt Mt e

Phoenix, Arizona
June 7, 2016
10:25 a.m.

BEFORE THE HONORABLE DOUGLAS GERLACH
SUPERIOR COURT JUDGE

TRANSCRIPT: ORAT ARGUMENT

Transcript prepared by:

VERBATIM REPORTING & TRANSCRIPTION, LLC
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Or1 Behalf of the Plaintiff:

Jonathan Dessaules, Esq.

Ashley Hill, Esqg.

Dessaules Law Group

5353 North l6th Street, Suite 110
Pheoenix, Arizona 85016

On Behalf of the Defendant;

Chad Phillip Miesen, Esqg.

Charlene Cruz, Esq.

Carpenter Hazlewood Delgado and Bolen PLC
1400 East Southern Avenue, Suite 400
Tempe, Arizona 85282

Cv2015-012434 BOCCHINO v. FOUNTAIN SHADOWS HOA  06/07/2016 TRANSCRIPT

VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356

APP-0120




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS3

THE COURT: Good morning. Please be seated. We're
on the record in -- in matter number CV2015-012434. Please
state your appearances

MR. DESSAULES: Geood meorning, Your Honor, Jonathan
Dessaules and Ashley Hill, on behalf of the Plaintiff,
Patricia Bocchino, who is present.

MR. MIESEN: Good morning, Your Honcor, Chad Miesen
and Charlene Cruz, on behalf of Fountain Shadows Homeowners
Association.

THE COURT: Okay. Thank you. This is the time set
for argument on Plaintiff’s motion for summary judgment, and
the Defendant’s cross motion for summary judgment. And what I
have focused on, or what concerns me, and you got my email,
because T know you responded it to -- responded to it, but it
says in the CC&Rs that the homecwners association is entitled
to collect attorney’s fees, quote, in the event that the
association prevails, referring to litigation that was
commenced. And my first question is, what does prevail mean?
And, specifically, as I indicated in my email, can one prevail
on an action that is uncontested?

Now, I know you both provided me with authorities.
I appreciate the thought, I appreciate the effort very much,
don’t take this the wrong way, but none of those authorities

helped me, and I’1l tell you why. A rule -- Rule 39 doesn’t
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apply. That -- that was the authority cited by the Plaintiff
—— because 12-1810 section (0) says that the remedies there
are in addition to other civil remedies. Well, another civil
remedy would be the association’s attempt to enforce a
contract, which is how I view their position here.

The cases cited by the asscciation don't assist me
because the prevailing party in each case was a prevailing
party in a case where that party experienced opposition. They
had to overcome some sort of obstacle. That is not what
happened, according to the record in this case. That is not
what happened when the association obtained its injunction.

What we’re dealing with here is an issue of contract
interpretation. ©Nobedy disputes that the CC&Rs are contracts.
What does prevail mean? We go back to the rules of -- of
contract construction. We give the words their meaning as
they were understoocd at the time. What were the -- what --
what is the commonly understood meaning of prevail? And what
courts often do in such circumstances is look at dictionaries
Both the American Heritage and Webster’s New Collegiate
dicticonaries, in the first definition, they’re prevail is a
word that has multiple definitiomns.

But in the first, the primary definition, they at
least imply that prevail means triumphing over an opponent, or
overcoming opposition. In fact, the American Heritage dic

Dictionary says, prevailed against the enemy, to illustrate
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what the meaning is Well, if we don't have -- if we don’t
have opposition here that was incurred in the effort to get
the injunction, then it doesn’t seem that we have -- that the
associaticn can claim that it prevailed. But I’11 certainly
with -- 1it listen to that However, we may not have to
get there.

The purpose of filing the petiticn, at the risk of
stating the obvious, was to enjoin the Plaintiff from engaging
in certain conduct. If the injunction was not enforceable as
written, if the injunction did not comply with due process
requirements, then the effort to obtain that injunction did
not succeed. And one can hardly be a prevailing party in an
effort that —- that failed. So let’s begin with a discussion
about whether the injunction was enforceable as written. And
for that, I would like to turn to the association. Tell me
why you think the injunction as written was enforceable.

MR. MIESEN: Well, Your Honor, the -- the due
process as required for obtaining the injunction cffers the
other party an opportunity to be heard.

THE COURT: No, that’s not the due process I’'m
talking about. 1I'm talking about the due process notion that
must be met before an injunction becomes enforceable.

MR. MIESEN: Yes. That it’s

THE COURT: The words of the injunction.

MR. MIESEN: It forgive me. The -- my —-- what
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I'm getting at is that the -- and -- and if I’m not answering
your question, I apologize, and you can help me, but is that
the injunction’s enforceable once it’s entered by the court
and served upon the party

THE COURT: No. It’s not enforceable if it’'s
written in a way that violates due process of it, and -- and
permit me, I'"1ll tell you what I'm getting at.

MR. MIESEN: Sure,.

THE COURT: Among other cases, Munari v. Hotham, in

order to support a judgment of contempt, the underlying decree
-- which would here be the injunction -- must set forth the
terms of compliance in clear, specific and unambiguous terms
so that the person charged with obeying the decree will re --
readily know exactly what duties and obligations are imposed
upon him, or in this case, her. Looking at the injunction,
what specifically, what exactly does near mean?

MR. MIESEN: If you give me just a moment, I’11 pull
up the injunction.

THE COURT: It says the Defendant shall not go to or
near the Plaintiff’s employers or other protected person’s
workplace. What does near mean?

MR. MIESEN: Yeah. That language is part of the
form that the courts have adopted for all injunctions against
workplace harassment. So I would posit to the Court that if

in fact near is not sufficient, then all injunctions that are
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currently written on these forms would be unenforceable

THE COURT: Well, that may be the case, but I'm only
dealing with this ocne.

MR. MIESEN: Understood.

THE COURT: How does -- how does —- in this case,
how does the Plaintiff know whether or not she is violating
the injunction when -- when the order says don’t go near, and
there are - are what, five different addresses there.

MR. MIESEN: Uh-huh.

THE COURT: What -- what’s near?

MR. MIESEN: Well, I think the common sense approach

to that, Your Honor, is that near is enough to come in contact

with, and it -- to the high probability of interaction with --
THE COURT: Well, that’s -- that’'s your
MR. MIESEN: -- the protected persons.
THE COURT: -- interpretation. But she is not -- no
plaintiff is supposed -- is required to call up the other

side’s lawyer and say, now, here’s where I'm going toc go, is
that near?

MR. MIESEN: I think we come back to what you had
indicated at the beginning of this, which is we have to use
common definitions for terms, as the -- as they’re used in the
world. B2And dictionaries provide certainly one -- one
authority to help assist --

THE COURT: Sure
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MR. MIESEN: in these types of words.
THE COURT: But they won’t help on -- they won’t

help on near. Does near mean 10 feet, 50 feet, 100 yards, 200

yards?

MR. MIESEN: I -- 1T I e=

THE COURT: And is that -- is -- is that a subject
that could be -- could result in some disagreement?

MR. MIESEN: Yeah. I don’t think that that renders
the injunction unenforceable, however, because --

THE COURT: It does if it =-- if the Plaintiff
cannot, by locking at the injunction, know in the terms of the
cases exactly what she is prohibited from deing.

MR. MIESEN: Well, I think that she -- I think, Your
Honor, that certainly she cannot go tc those addresses.

THE COURT: What is going to those addresses mean?

MR. MIESEN: Well, I mean, I don‘t know how to be
more specific with to. I mean, it -- to is you’re -- you’re
there. 7You’re -- you’'re physically -

THE COURT: Like right in front? Right in front of
the -- right in front of the residence?

MR. MIESEN: Yes.

THE COURT: Okay. I looked up on goggle maps this
development. If the Plaintiff wanted to go over to the
Grand Avenue, because she wanted to go to Wickenburg, the

shortest, most convenient route for her to take would require
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her to drive past either the Toothman’s residence or the
Gaytan residence. Which of those two routes does not violate
the injunction?

MR. MIESEN: Well, again, Your Honor, I think what’s
required here is to understand the intent of the injunction,
and the language that is included here is intended to avoid
conflict, it’s intended to aveoid interaction with and
harassment by the Defendant in the injunction.

THE COURT: If -- if she drives past either of those
two residences, would you agree she is near those two
residence?

MR. MIESEN: I I - I don't know if if driving
past meets the standards, the intentions of the language

THE COURT: You don't know?

MR. MIESEN: I don’t believe that it does.

THE CQURT: Well, but how would the Plaintiff know?
How does the Plaintiff know when she’s given a pay -- a piece
of paper that says don’'t gc near?

MR. MIESEN: Take the most conservative approach and
don't go near.

THE COURT: Okay. So --

MR. MIESEN: If there’s a question of whether --

THE COURT: So she has to

MR. MIESEN: -- it’'s near -

THE COURT: So if she wants to go to Wickenburg --

CV2015-012434 BOCCHINO v. FOUNTAIN SHADOWS HOA  06/07/2016 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356

APP-0127




10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

MR. MIESEN: Yeah.

THE COURT: -- because ¢f this injunction, she is
going to have to go out of her way, take a —- a round about
way to get there?

MR. MIESEN: Well, Your Honor, forgive me, I’'m not
as familiar with that area. I haven’t looked at the maps to
know if that --

THE COURT: Why didn’t you look at it before you got
the injunction?

MR. MIESEN: At the maps?

THE COURT: Yeah.

MR. MIESEN: Why --

THE COURT: So you knew exactly what you were asking
for

MR. MIESEN: Well, we knew what we were asking for,
and we were relying on the forms, because we believed that the
—-- the common sense interpretation of the -- of the language
that’s on those forms --

THE COURT: It’s not.

MR. MIESEN: -- would have been
THE COURT: It's not. And if you read the cases on
injunctions and the specific -- specificity that’s required,

and I don't mean to be talking down to you, it’s --
injunctions are not written to be interpreted. Injunctions

are to be written specifically so nobody has any doubt about
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what 1s or is not permitted, so that you don't go into court
and say to a judge, okay, now interpret this injunction one
way or the other, so you don’t have to go to a police officer
and explain what it means. It is there in black and white.

And I’1l tell you, this comes up in Family Court all
the time, and and, again, forgive me if -- if you’ve been
in Family Court, where you have to put restrictions on how —-
on people contacting other people. And you know what happens
all the time? We don’t use words like near or far or
reasonable distance. It’s 50 feet. 1It’s 100 yards.

I can remember one time in an extreme case involving
violence that I prohibited the one ex-spouse from coming
within a one-mile radius of the other spouse. That’s how you
get precision to these things. But to say near, I -- I ~- I
think is just too inherently ambiguous to be enforceable

But let me give you another example. If the
Plaintiff wished -- and I realize the injunction is no longer
in effect, or at least that’s -- it -- or is it? It it’s
been more than a year,

MR. MIESEN: I think it was in effect for a year,
Your Honor.

THE CCURT: Yeah. It -- the -- the one year I
and I assume that cne year has passed, because it was issued
in March of 2015.

MR. MIESEN: That’s my understanding.

CV2015-012434 BOCCHINO v. FOUNTAIN SHADOWS HCA  06/07/2016 TRANSCRIPT
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THE COURT: But let’s assume that it’s still in
effect Okay? If the Plaintiff wished to wvisit the main
branch of the Glendale Public Library, does she violate the
injunction?

MR. MIESEN: Yes, I believe she would.

THE COURT: So she can't go to the Glendale Public
Library to check cut a book --

MR. MIESEN: That is what

THE COURT: -- under the terms of this injunction?

MR. MIESEN: Yes, sir.

THE COURT: Doesn’t that fit within the definition
of over broad?

MR. MIESEN: Well, when the association conducts
business at that branch, it’s to protect those that are at
those meetings.

THE COURT: She's not going ~- she’s going to get a
book, and she is prchibited -- and -- and the other thing, the
other thing is there is no time restriction in this
injunction. Agreed?

MR. MIESEN: Agreed.

THE COURT: So the association may not be doing
is the association, I assume, or maybe I'm wrong, they
don’t do business there every day of the week, do they?

MR. MIESEN: No

THE COURT: The way this injunction is written, if
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she goes to the library to check out a book on some day when
the association has nothing going on there, she violates the
injunction?

MR. MIESEN: Well, and these matters were addressed
before a Justice of the Peace who believed, apparently, by
signing this order, that that wasn’t overly broad.

THE COURT: Well, was he told that the address that
—-- that she was prohibited from from visiting was the --
was a public library, and that she would bre -- be prohibited
from entering that library at any time, on —-

MR. MIESEN: I

THE COURT: -- any day of the week?

MR. MIESEN: ~-- I certainly can’t recall today what
was discussed at that hearing, Your Honor

THE COURT: My guess is that if he’d been told that
he would have said, wait a minute. Because it seems on its
face rather —-- rather unreascnable. Let me ask you another
guestion. Let’s assume -- because on this injunction, what we
have here is we have the residences of -- well, one couple,
and -- and an individual. We have two residences within this
-— within this development. And as I read the statute, the
only way those residents are entitled to protection by the
injunction is if there’s association business going on there,
because this is an injunctien against workplace harassment.

These individuals could have gone to court on their
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own and obtained injunctions against harassment. That,
however, would not have entitled the association to attorney’s
fees if they had simply done it on their own. But we have,
you know, we have the facts as they are. And I'm assuming
that the reason that these two individual residences are on
the injunction is because association business goes on at
these residences. Otherwise, they don’t even belong on the
injunction under the statute

MR. MIESEN: Well, these individuals are officers of
the association,.

THE COURT: Right

MR. MIESEN: And as such, they were listed as
protected persons.

THE COURT: Right. 8o I'm

MR. MIESEN: Because --

THE COURT: -- so I'm -- I'm going to give you the
benefit of the doubt, even though I think an argument can be
made that unless there is business going on there, at least
throughout the day, every day of the week, that these
residences would have more properly the subject of an
individual injunction rather than -- than -- than an
injunction against workplace harassment. But let’s assu
let’s concede that for the point -- for the moment, that the
injunct -- that there is association business going on at

these two residences, and they are entitled to be protected as
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part of the association’s workplace.

If the Plaintiff went in front of either residence,
carrying a sign that said, whoever it -- Mr. Toothman, Mr.
Gaytan, whatever, should be -- or both, should be removed from
the board of directors, and walked back and forth in front of
those residences, not disrupting traffic, not disrupting any
passersby in any way, simply walked back and forth in front of
either of the -- or both of those residences carrying the
sign, would that violate the injunction?

MR. MIESEN: I think it would.

THE COURT: Okay. So what you are saying then,
because surely you do not disagree that urging the removal of
a member of the board of directors is constitutionally
protected speech, correct?

MR. MIESEN: I believe that well, whether the
association is restricted by the ceonstitution as to its rules
and regulations for its association --

THE COURT: That’s not the question

MR, MIESEN: -- is a whole other issue.

THE COURT: The question, urging the removal of a
member of the board of tech -- protectors is -- board of
directors is constitutionally protected speech; do you
disagree with that?

MR. MIESEN: No. I agree with that

THE COURT: So if she’s violating the injunction,
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then she is -- what you are doing is urging is that the
injunction should be interpreted in a way that limits
constitutionally protected speech?

MR. MIESEN: Only its location

THE COURT: She -- she would have —-- if -- if there
were no injunction in place some other homeowner could do
the same thing --

MR. MIESEN: Uh-huh

THE COURT: -- right?

MR. MIESEN: Uh-huh.

THE COURT: So what you’re doing is saying, the one
homeowner, you’'re free to -- to do this activity. But you,
Plaintiff, are not. You are limiting her ability to engage in
constitutionally protected speech.

MR. MIESEN: 1In front of their home, yes.

THE COURT: Right.

MR. MIESEN: Uh-huh.

THE COURT: Even though the statute says that the
injunction is not permitted to de¢ that. ARS 12-1810
subsection (L) (2) says that the injunction cannot prohibit
constitutionally protected activity.

MR. MIESEN: I don't —-

THE COURT: Picketing is a constitutionally
protected activity.

MR. MIESEN: Well, prohibit and limit I think are
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two different things. You -- they’re not prohibiting --

THE COURT: Well

MR. MIESEN: -- her from
THE COURT: ~- it’s the same thing here. If she’s
not permitted to picket -- you know what, let’s -- let’s

let’s change it. Let’s say that there’s a homeowner’s
association meeting going on, and she wants to picket in front
of the association meeting, you would say she’s violating the
injunction?

MR. MIESEN: I think based on the language of the
injunction --

THE COURT: Uh-huh.

MR. MIESEN: -- there’s a high probability that
she’s in -- that she is.
THE COURT: Right. Even though that act -- that

activity, leaving aside who’s doing it, that activity is
constitutionally protected.

MR. MIESEN: I think that it can be limited based o¢n
location,

THE COURT: So you can limit somebody’s ability to
engage in constitutionally protected speech by prohibiting
them from engaging in that speech in certain locations?

MR. MIESEN: Yes

THE COURT: And the location that you have

identified is not a location where others are prohibited from
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engaging in that activity?

MR. MIESEN: Correct.

THE COURT: Okay. I think if you read the cases,
that that doesn’t work, but in any event. Okay. Anything
else you want to say? 1I've asked all my questions.

MR. MIESEN: Well, I believe that ob -- it’s very
clear that the Court’s read the papers, I'm not going to
restate everything. We believe that -- that -- to sum it up,
that Ms. Bocchino violated the governing documents, the CCgRs
The association had a right to enforce that. It chose this
particular avenue to do so, and was provided an injunction
order that was served. I -- I believe that that means the
that the association was the prevailing party. I understand
the Court’s concerns about enforceability, but

THE COURT: What about -- what -- do -- do you have
anything more tc add? I read all of vour cases on —- on the
-— on the issue of prevailing party. And the distinction I
draw, as a I said, is those are cases in which there was
opposition that was overcome. This is not that case. So —-

MR. MIESEN: I think the Court, though, and you
you even read something from the dictionaries. I mean, the
dictionaries provide overcome opposition. There’s a standard
cf proof that’s required. The Justice of the Peace doesn’t
just say, well, thank you for coming in, I'll sign your order,

there there are standards that are required. There’s
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evidence that must be shown that there is harassing behavior

THE CQURT: Right.

MR. MIESEN: I think that’s the opposition that
that

THE COURT: Who who

MR. MIESEN: -- exists.

THE COURT: -- who -- how how was your request
for an injunction opposed? The law created the oppositicn by
imposing standards --

MR. MIESEN: Sure

THE COURT: -- that you had to meet? That’s
opposition?

MR. MIESEN: I believe that would be opposition,
Your Honor --

THE COURT: Okay

MR, MIESEN: absolutely.

THE COURT: All right.

MR. MIESEN: But aside from that, I think that that
was one dictionary’s definition. Black’s Law Dictionary was
cited by one of the cases that I provided to the Court, or a
few of the cases that I provided tc the Court, and that
actually stated prevailing party is the party in whose favor a
judgment is rendered

THE COURT: Uh-huh.

MR, MIESEN: -- regarding damage —-- the amount of
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damages

THE CQURT: Uh-huh.

MR. MIESEN: -- awarded

THE COURT: Uh-huh

MR. MIESEN: So --

THE COURT: And a —-

MR. MIESEN: -- in this --

THE COURT: And what we find is a judgment in whose
favor the -- the party in whose favor the judgment was
rendered over opposition from somebody else who was trying to
prevent that judgment. That’s not an uncon -- that’s not a
definition that suppor finds that a judgment in an
uncontested case --

MR. MIESEN: Well, the way I'm reading the Black’s
Law Dictionary definition is that there’s a judgment rendered.
There is certainly —- there are standards in -- even in
default cases that must be satisfied in order to have a
judgment rendered. But the point is that we reguested certain
relief, we received certain relief --

THE COURT: Right.

MR. MIESEN: -- that was requested.

THE COURT: Right.

MR. MIESEN: Judgment was entered.

THE COURT: But -- but you know -- you -- you know

that if this were a case in which we were dealing with a
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contract that did not have an attorney’s fee provision in it,

you would not be able to get attorney’s fees

MR. MIESEN: 1In a in a default sgituation,
correct.

THE COURT: Right. Or in any situaticn. Because
the stat -- but -- it's a statute that says that it must be a

contested matter,

MR. MIESEN: Correct.

THE COURT: What we’re dealing here is with
enforcing a contract that chose to use the word prevail

MR. MIESEN: Uh-huh.

THE COURT: And as I read the principals of contract
construction, prevail means what is commonly understcod.

MR. MIESEN: Yes.

THE COURT: And I haven’t found anything that says
prevail -- one prevails in a situation where one experiences
no opposition. I mean

MR. MIESEN: Well

THE COURT: -- to me, it strikes me as, you know,
Arizona State, like every major college, if not every college,
football program in the country conducts spring practice 21 --
at least it used to be 21 days, at the con -- the conclusicn
of which, there is a spring game. And they invite the
boosters out. T mean, you know, Alabama had over 70,000 at

theirs. I think Ohio State had had a -- maybe even 100,000
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at their spring game And there is a spring game, and there
is a winner and a loser. But the winner and the loser are not
Ohio State or Arizona State or anybody. The -~ the team did
not prevail, because they were competing against one another,
not against an opponent. The offense may have prevailed over
the defense, the defense may have prevailed over the offense.
But you don’t have a winner. You don’t have these schools
claiming, we enter the next season with a record of one and 0O
because we prevailed in this game.

MR. MIESEN: Well, Your Honor --

THE COURT: It seems to me to be the same thing.

MR. MIESEN: -- to tab another analogy here, you
know, I was in sports, individual sports, as well as team
sports growing up, and even with the individual sports, if
someone didn’t show up, you know, at wrestling, someone
doesn’t show up --

THE COURT: Right.

MR. MIESEN: -- you know, they -- they're
disqualified and that person is deemed the -- the winner --

THE COURT: Right.

MR. MIESEN: -- in that match.

THE COURT: Right

MR. MIESEN: They prevailed. They receive a
maybe even a medal, or some kind of trophy, or they have their

record
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THE COURT: Right

MR, MIESEN: as one and zero If someone doesn’t
show up

THE COURT: The --

MR. MIESEN: there’s still a prevailing party.

THE COURT: Okay. Well, you’re making the argument
you need to make. I'm not --

MR. MIESEN: I --

THE COURT: I -- and I will tell vyou, I -- I will
tell you, before I sent the email out, I went on Westlaw and
probably spent at least an hour trying to find a case anywhere
that dealt with the notions of prevail in whatever form, and
uncontested, unopposed, whatever, and I found nothing.

MR. MIESEN: Well, the cases that I provided the
Court, while perhaps there -- there was an opposing party,
because it was on appeal that these cases were coming out,
however. So I'm not surprised that the Court doesn’t find
cases that -- and I certainly didn’t find cases, either, where
it was an uncontested action, because who's —-

THE COURT: Right.

MR, MIESEN: -- who'’s appealing that? But

THE COURT: Well, but there could be district court
opinions.

MR. MIESEN: Yes. However, the standards that were

provided, and even the U.S. Supreme Court’s definition of what
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prevailing party is does not have the reguirement that it be

opposed. And so I think it’s --

THE

reason you don’t find

COURT:

was not an issue.

MR.
THE
MR.
THE
MR.
THE
back on on
prevail

MR.

with the analogy that

THE
MR.
THE
MR.
THE
injunction as

don’t need to

MIESEN:

COURT:

MIESEN:

COURT:

MIESEN:

COURT:

what is

MIESEN:

COURT:

MIESEN:

COURT:

MIESEN:

COURT:

Well, it -- I would suggest to you the

that in any of the cases is because it

Perhaps so.

So the —- so the

We don’t have those --

They didn’t decide one way or the other
Right.

So I think what we do is then we fall

the commonly understood definition of

And I711 give you -- and I'1ll leave you
even in sports, you have
Okay.

—-— prevailers
Okay.

-— when people don’'t show up.

Do you -- if -- if, in fact, the

written could not have been enforced, and we

-— to go through that discussion again, can the

association nevertheless be deemed the prevailing party? You

know, and let me -- and let me state it another way. If -- if

and I don’t say this to be critical or talk down or
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anything like that, if if the if. as I said at the
beginning, the goal was to obtain an injunction that could be
forced against the Plaintiff, and the injunction as written by
the judge down there, as written, could not be enforced, is it
not fair to say then that the effort did not succeed?

MR. MIESEN: I suppose if it caused a change in --
in action, it did succeed. Regardless of whether we had to
call the police out there to enforce the injunction, it caused
a change in action.

THE COURT: Yeah. But you don’t get -- you don’t
get attorney’s fees under that -- under the provision on which
the association is relying unless the association prevailed in
the litigation. And if the result was a meaningless
injunction, how does the association still prevail?

MR. MIESEN: Well, I -- I believe that while the
there’s been nc determination by the courts that it was --
that the form provided by the justice courts is unenforceable
I —- I understand your position, Judge, on that issue. But I
believe that even in the entry of the order, a judgment, that
the party who received the judgment that’s in line with the
relief sought in their complaint has prevailed --

THE COURT: Are —-

MR. MIESEN: because it obtained the relief it
sought

THE COURT: Are you are you suggesting or even
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just coming right out and saying that in -- 4in trying to
resclve the issues that are presented to me, I am not
permitted to decide whether or not that injunction was
enforceable?

MR. MIESEN: No.

THE COURT: Okay I mean, I wouldn’t be offended if
you did. I’'d just like to know I would Jjust like to know
the reason --

MR. MIESEN: Sure.

THE COURT: -- so.
MR. MIESEN: ©No, but I -- I believe that even if the
injunction is un -- is ultimately unenforceable

THE COURT: Uh-huh.

MR. MIESEN: -- I mean, let’s even take the
situation now. It’s been over a year. It's not currently
enforceable. Does that mean that the association was not the
prevailing party because the injunction expired?

THE COURT: No. I think it would mean that if the
injunction was unenforceable, it was unenforceable the day
that it was -- it was issued. It -- meaning it never had any
effect. So that --

MR. MIESEN: It caused a change in action

THE COURT: Well, but where in the CC&Rs do you get
attorney’s fees if you cause a change in actiocn?

MR. MIESEN: Well, again, we’re getting back to the

CV2015-012434  BOCCHINO v. FOUNTAIN SHADOWS HOA  06/07/2016 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTICN, LLC {520) 303-7356

26

APP-0144




10
11
i2
13
14
15
16
17
18
19
20
21
22
23
24

25

definition of prevail
THE COURT: Yeah. Ckay. All right. Fair encugh
MR. MIESEN: They got what they wanted.
THE COURT: Okay. All right.
MR. MIESEN: I have nothing further
THE COURT: Okay. Anything else? Okay
MR. MIESEN: Thank you.

THE COURT: Mr. Dessaules?

MR. DESSAULES: Thank you, Your Honor I I think
what -- what we’re struggling with here is the con -- is the
change -~ the difference between prevail and succeed. I think
that if the CC&Rs -- by the way, I disagree that the CC&Rs are

applicable, and I'"1ll go through that analysis for you shortly.
But if the CC&Rs said that the association succeeds, then
there might be a different analysis here.

T myself spent far more than an hour in response to
your email looking for a case. I found nothing. The closest
thing I found was the rule. I understand Your Honor says it’s
not applicable, and I'll tell you why it is in -- in a second,
as well. But let me just -- let -- let me focus more cn the

the injunction here. If the Plaintiff walks in a common
area, she’s viclating the injunction.

THE COURT: Well, it depends on where the common
area is.

MR. DESSAULES: Well, actually
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THE COURT: Is it -- is it near or far?

MR. DESSAULES: Well, if she goes owver to her

THE COURT: Or socmewhere

MR. DESSAULES: —-- friend Nancy’s --

THE COURT: Or somewhere in between?

MR. DESSAULES: If she goes over to her friend Nancy
Fisher’s house, which is across the street from Donald
Toothman’s off -- from Donald Toothman’s house, does she
violate that injunction?

THE COURT: I -- that was my --

MR. DESSAULES: And --

THE COURT: ~- that was my question. I’11 -- I’11
give you another example, and then maybe we can move on.

MR. DESSAULES: Yeah.

THE COURT: There appears to be a swimming pool and
what is I suppcse a -~ a community clubhouse of some sort --

MR. DESSAULES: Yes.

THE COURT: -- that is almost directly across the
street from the Toothman residence.

MR. DESSAULES: That is correct

THE COURT: If the Plaintiff goes and uses the pcol
or goes in it, does she —-- i1s she near the Toothman residence
and does she violate the injunction?

MR. DESSAULES: Now --

THE COURT: And -- and and, you know, we can
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I'11 will certainly allow rebuttal, but my concern there
again is the target of an injunction is supposed to be able to
look at it and know precisely what is and is not permitted,
without having to guess, and without having to ask anyone. I
don’t know whether using the swimming pool would violate the
injunction.

MR. DESSAULES: Taking that a step further, Your
Honor, in addition to that, they’re also -- and the case law
on this is very clear, courts can’t impose prior restraints on
speech. The association, by getting the injunction that
prohibits the -- the -- the Plaintiff from carrying the picket
sign, as ~-- as Your Honor suggested, that’s a prior -- that’s
a prior restraint that has a chilling effect on speech. And
under the case law that -- that the Defendant cited, one of
the requirements of being a prevailing party is that the
judicial sanction must be an enforceable entitlement to

relief. And that’s the Klamath Siskiyou Wildlands Center

case. I'm not making any representations in terms of

pronunciation, 589 F.3d 1027.

Now -- but let me -- let -- let me just take a step
back here for examp —- for -- for a second. Because we're
operating under the assumption that the -- that the CCsRs

apply, that the Article 17, Section 1, attorney’s fee language
provides. And I don’t think you can divorce the question of

what relief are they seeking and in what context from -- from
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that. There’s three bases arguably for the association to get
their fees. The first would be ARS 12-341.01. Doesn’t apply,
it wasn’t a contested action.

The second would be the attorney’s fees provision
arising out of the pr -- arising out of the injunction against
harassment. And that actuwally, Your Honor, of all of the --
that’s the one that’s most closely applicable. If you look at
Rule 39, it talks about that this is a provision for getting
atto;ney’s fees under 12-1810(0).

THE COURT: Right. But that’s -- but the same
statute, Mr. Dessaules, says it’s not to the exclusion of
other remedies.

MR. DESSAULES: I understand that, Your Honor. But
-— now, then you -- you look at the -- the attorney’s fees
provision. And let me take a step back even further. If you
lecok at -- we cited one case. There’s two other cases, one of

which is Berry wv. 352 E, Virginia, the other of which is

Robert Mann Construction v. Liebert Corporation, in crder to

be the prevailing party in -- in a -- in a lawsuit, vyou have
to ask for an award of fees in the complaint. Both of those
case —-- Berry says, a fee request based on a contractual
provision requires pleading and procof. And -- and in Berry,
the Court disregarded the -- because there wasn't a -- a
request for fees made based on the contract, Berry said we

can’t award fees based on the contract
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Same thing in Robert Mann. Robert Mann case says

you can’t get attorney’s fees by only generally referring to
attorney’s fees in -- in a complaint.

THE COURT: The --

MR. DESSAULES: They didn’t even do that

THE COURT: This is your argument that if they
wanted to preserve a claim for attorney’s fees, it must have
been submitted with their petition?

MR. DESSAULES: That -- that is -—- yes

THE COURT: Okay. TI understand the argqument Okay

MR. DESSAULES: Okay. Now, so then we turn to the
provision And, I mean, that leaves us with the contract
provision.

THE COURT: Uh-huh.

MR. DESSAULES: Well, what does the contract
provision says (sic)? There’s three ways you get fees under
the CC&Rs. The first way, to enforce collection of amounts
due. Not applicable. Secondly, in connection with any lien
Not applicable. Third way, to enforce compliance with, or
specific performance of the terms and conditions of this
declaration. The only provision they’ve cited that implicates
the CC&Rs at all is the nuisance provision. And if you look
at the nuisance provision it talks about activities taking
place upon any lot. It doesn’t -- I mean, I —-- under the

plain language of —-- of the nuisance provision, this isn’t a
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nuilsance You can’t violate a nuisance statute by sending

letters, by sending emails. And I —- I know Your Honor’s
familiar with ~- with the case law regarding that issue. This
is —-- you don't get —-

THE COURT: Wasn’t though -- and and I will tell
you that, although my memory is a -- a -- a bit clouded, I
read through the supporting -- the materials that were

submitted in support of the petition, and it struck me that

some of the incidents on which the petition was predicated

should not have supported the requested injunction. You know

getting an injunction because somebody makes me feel bad
because they called me bad names doesn’t work.

However, I think there was some activity in that
in there that would have supported the injunction, and I
thought that -- and I‘m not saying whether this -- it’s
truthful or not, I'm not going to make that judgment about
anybody, because I don’'t have to, for starters -- but I
thought that there was at least some allegation that one of
the three protected people, at least one of the three, was
threatened by the Plaintiff, physically threatened.

MR. DESSAULES: That’s not an injunction against
workplace harassment. That would be an injunction against
harassment. What we have here --

THE COURT: Right.

MR. DESSAULES: -- is an association stepping in in
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loco parentis to -- to vindicate --
THE COURT: Well, but this person -- the -- the --

this was Mrs. Toothman. And she said that she does work for

the association in her -- in -- in her papers, that she -- she
was in a -—— I -- I don’t think any of these people are paid
employees, but they are people who work for the -- who do work

for the association. So here we have somebody who does work
for the association, and I believe she said she was being
threatened, and the threats pertained to activities that the
association had taken.

MR. DESSAULES: Well, Your Honor, I'm not sure it
~- well, that may be a basis for an injunction against
harassment. It may also be a basis for an injunction against
workplace harassment.

THE COURT: Right.

MR. DESSAULES: I don’t believe it’s a basis to
implicate the nuisance provision which, by the way, was never
alleged in that complaint anyway. What we’re doing here is —-
is after the fact, we're piecing together bits and pieces of
the declaration that we think, well, maybe she was violating
this, or -- or she could have violated this provision

THE CCURT: What --

MR. DESSAULES: They proceeded under a statutory
provision --

THE CQOURT: -- what -~
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MR. DESSAULES: and the law is clear that when
you proceed under a statutory provision, you don’t get -- that
-— that the statutory provision defines the —- the -- the
entitlement to relief.

THE COURT: What --

MR. DESSAULES: And --

THE COURT: I think I understand your argument
What I have, I guess it’s your exhibit, what page of the CC&Rs
are you referring to when you talk about nuisance?

MR. DESSAULES: 19.

THE COURT: Page 19

MR. DESSAULES: And it talks about a noxious or
offensive activity carried on upon any lot, or any part of any

of the -- of the properties.

THE COURT: What section? ©h, 10

MR. DESSAULES: Secticn 10

{Pause)

THE COURT: Okay.

MR. DESSAULES: Homeowners associations, the lawyers
who represent homeowners associations, Carpenter Hazlewood,
are very adept at going to court and getting an injunction to
stop someone from committing a nuisance. You don’t do it by
the statutory provision, which is very narrow, very confined,
very restrictive. And you don't certainly get to go after the

fact and say, well, this is really what -- our -- our our
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fact pattern kind of fits into section 10 here, so just give
it to us. That -- that’s in -- in my opinion, that’s --
that’s improper. They don’t get fees for that.

It —- also, when you talk -- talking about
prevailing parties, the -- I -- as I said, I found no case
saying that whether -- whether in an uncontested action you
can be the prevailing party. I -- I agree that based on the
definitions, there has to be some oppositicn. That being
said, you also can’t divorce the definition of prevailing
party from the context in which it arises. Courts make a
determination who the prevailing party is. People don’t get
to self determine whether they’re the prevailing party or not.

In -- even in the scenaric that -- that Mr. Miesen
gave, in the the sports scenario where the other team
decesn’t show up, I would submit to you that when you don’t
show up, you’re deemed to be there, you forfeit. But there’s
still a -- there’s an independent third party that says,
you’re the winner, you’re the loser. And that didn’t happen
here. 1If they wanted a request for fees, they should have
asked for fees, They shouldn’t -- neot just simply add
something to someone’s ledger.

And we can talk about the actual entries, as well,
in terms of whether they’re reasonable, in terms of whether it
all relates to this. It they don’t, and they’re not

reasonable. I’'m happy to go inte that analysis, if you’d
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like But I -~ of of -- but I have nothing else to add
otherwise.

THE COURT: Okay. Don't read anything into this,
I'm just -- a question has just occurred to me, but if I were
to conclude let me put it this way, it -- to get to the
point dquickly, if I were to accept all of the association’s
arguments except that the fees to some extent are clearly
excessive, what is the ruling on these motions? Do they both
get denied, and I send you off to the arbitrator to decide --

MR. DESSAULES: No.

THE COURT: -- or —-

MR. DESSAULES: No, Your Honor

THE COURT: Why?

MR. DESSAULES: This -- because --

THE COURT: Do I go through the --

MR. DESSAULES: No

THE COURT: -- the billing statements and cut

MR. DESSAULES: No The Plaintiff still prevails
because in this case, what -- because the process that’s
followed, it’s the original judge that makes a determination.

THE COURT: The -- the —- I I'm —— I guess 1
didn’t ask my question clearly enough.

MR. DESSAULES: Okay.

THE COURT: Let’s assume, despite your objection, I

reach a conclusion that they in fact were the prevailing
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party, that they can do what they did here. My only concern
is with the fee amount itself, that in some instances, it’s
clearly excessive. Given that, and again, don’t read anything
into that, I'm not saying I'm going in that direction, but if
I were, what is the ruling on these mctions?

MR. DESSAULES: I have no idea. Wefre sort of
entering on uncharted ter -- uncharted

THE COURT: I mean, do I —-

MR. DESSAULES: -- territory here
THE COURT: Do -- do I -- do I -- hang on do I
make a -- do I go through the -- as I said, do I go through

the billing statements and say, this is excessive, this
wasn’t?

MR. DESSAULES: That that isn’t

THE COURT: Or -- or do I send you off to see the

arbitrator and ask him to make a call in the first instance?

MR. DESSAULES: Well, arbit -- well, I would say
that it’s ordinarily the Court makes the determination to
determine reasonableness of fees or although, I don’'t need
to

THE COURT: Well

MR. DESSAULES: -- keep hitting this point

THE COURT: -- except that this -- except that this
is a compulsory arbitration case, and I -- the only reascn
I've got it -- I can’t tell you how many colleagues I -- that
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have asked me, why do you have this case? It a $4,000 case,
why do you have it? Because the rule says I have to rule on
motions for summary judgment But on anything less than that,
I dont. The arbitrator rules. And I —-- I -- quite frankly,
I’'m -- the reason I'm asking the question is I den't know. I

hadn’t thought about it until Jjust now.

MR. DESSAULES: I I hadn’t thought about it until
just now --

THE COURT: Okay.

MR. DESSAULES: =-- either, Your Honor I -1

THE COURT: Okay.

MR. DESSAULES: -- believe that if -- if you find in
favor of the —- that they -- that they are the prevailing

party, that they’re entitled to an award of some kind of fees,
but that the fees are in some way excessive, I think that --
that to then punt that to the arbitrator, I think is probably
in -- within Your Honor’s scope of deciding the motion for
summary Jjudgment to say the amount of those fees that are
unreasonable or excessive, and I would ask for additional
briefing. If that --

THE COURT: Yeah

MR. DESSAULES: -- if that’s the path we go down,
I'd like to explain why those fees are excesgsive

THE CQURT: CQCkay.

MR. DESSAULES: -- and —-- and not applicable.
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THE COURT: Okay A1l right.
MR. DESSAULES: But I don’t believe we should go
down that path for the reasons I have already said.

THE COURT: Right. Okay. Very good. Thank you.

Rebuttal?

MR. MIESEN: Very short, Your Honor

THE COURT: Why don’t -- did -- it —- I I'm sure
you’'re going to get tc it, but I -- I would really like to
Xxnow your response to the contention that section 10 you

seem to be relying on section 10, and it doesn’t get you where
you got.

MR. MIESEN: Well, section 10 uses language like
offensive activity --

THE COURT: Right.

MR. MIESEN: annoyance. 1 mean, even in a
even in the definition of harassment, the standard for the
injunction is that they are harassed and annoyed. So I think
that right there we’ve got a connecticon. And it’s certainly
by proving up the -- the injunction to the judge in that case,
the standard we proved was harassed and annoyed. I think
anybody who’s got an -- if the Court determines that an
injunction should be entered, then they have made the
determination that there’s been some offensive behavior,
because harassment is by definition -- it’s axiomatic, it is

offensive.
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THE COURT: Yeah, but let -- and I'’m sorry I
overlooked it, but let’s talk about it now, section 10 refers
to an annoyance or nuisance to the neighborhood.

MR. MIESEN: Uh-huh.

THE COURT: Interference with the quiet enjoyment of
each owner’s respective townhouse, or which in any way
increases the rate of insurance. I haven’'t seen anything
about rates -- insurance rates increasing, so let’s focus on
the first two, nuisance to the neighborhood and interference
with each owner’s enjoyment. What we’ve got here, do we not,
is a case where -- where a couple of owners have been annoyed,
but we don’t have anything about the entire neighborhood being
frustrated or annoyed or subject tec noxious activity. Doesn’t
section 10 pertain to activity that would affect everyone and
not just a couple of pecple? And if it -- and if the activity
affects a couple of people, isn’t Mr. Dessaules correct that
the remedy then is for those people to get their own
injunctions, rather than the association?

MR. MIESEN: Well, I think there was a two part
question.

THE COURT: Okay

MR. MIESEN: 5o

THE COURT: The —-- there may be more than that, but
go ahead.

MR. MIESEN: Yeah. 1I'1ll try tc piece this out.
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Offend -- no offensive activity shall be carried up -- on --
upon any lot or any part of the properties. That’s one.
Harassing is coffensive. That’s what I suggest to this Court.
In addition, nuisance to the neighborhood, Mr. Dessaules is
relying on this nuisance idea, but there’s also this, which
shall in any way interfere with the quiet enjoyment of each of
the owners of his respective townhouse. I don’t -- I -- the
way I read that is not that all of the owners are losing their
-— their right to quiet enjoyment, but any one of the owners
could be losing his right to quiet enjoyment. But in either
case, you still have this offensive activity. 2and I go back
to if harassment is not offensive, what is —-- what is it? I
mean

THE COURT: Okay.

MR. MIESEN: -- it 1s by definition.

THE COURT: Okay.

MR. MIESEN: Your other peoint, let’s see if I can
remember it, now that I went through that, was -- well, since
I went all through that, I lost the second part of the
question. But the other thing I wanted to say was, to your
question regarding whether or not you would rule, assuming in
the -- in the hypothetical that you said, you know what, the
-- the association’s entitled to fees as the prevailing party,
but how much is that geoing to be? I think you’re correct. I

think to show clearly excessive, it’s an evidentiary showing.
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THE COURT: Okay.

MR. MIESEN: And -- and so I think the arbitrator
would be the appropriate —-

THE COURT: Could I could T do it? Could I do it
in the context, as -- as -- as Mr. Dessaules at least sort of
suggested, if not expressly suggested, in the context of
deciding these motions could I ask for evidence to be
presented on that -- on that point, and save you the trouble
of going back to the arbitrator?

MR. MIESEN: Certainly, if you would like to go

through that. I -- we -- I think you’re right. I --
THE COURT: I -- I'm just wondering if there’s
MR. MIESEN: -- but I -- my point is --
THE COURT: any jurisdictional problem. That’s

MR. MIESEN: OCh.

THE COURT: that's my concern is that -- that we
do that --

MR. MIESEN: I see.

THE COURT: -- and then the lcser says, wait a
minute, you didn’t have jurisdiction to decide that issus,
and

MR. MIESEN: Because of the compulsory arbitration

THE COURT: Yeah
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MR. MIESEN: -- rule?

THE COURT: Yeah. And and and I -- I'm asking
you folks to think of the off the top of your head and
that’'s --

MR. MIESEN: Yeah. I don't

THE COURT: -- not fair, to -- understand that it
it’s you know, it just may be an interesting discussion,

and it won’t get any further than that.

MR. MIESEN: I don’t know about the jurisdictional
issue, Your Honor --

THE COURT: Yeah.

MR. MIESEN: -- without having to dig into it a
little bit more.

THE COURT: Yeah. Yeah. Okay.

MR. MIESEN: But I think that -- I think that it
does require a showing. And so there would need tc be some
evidence to —- by the Plaintiff in this case to show that the
fees were clearly excessive. And I think that could ke done
by the arbitrator, in a -- in a compulsory arbitration case,
but I don’t know if this Court were to do it, if that creates
jurisdiction --

THE COURT: Yeah.

MR. MIESEN: -- issues to answer that.

THE COURT: Okay. 0Okay. All right. Anything else?

MR. MIESEN: That’s all I have, Your Honor.
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THE COURT: Okay. Thank you Thank you for your
briefing and your presentation. I appreciate it

And now I'm going to do something that I don’t do ~-
well, I used to do it all the time in Family Court, but I
seldom have the opportunity to do it here. &And I -- please
den’t take anything I say to be critical, or to be insulting,

it is a heartfelt suggestion. This case needs to settle.

There isn’t ~- it -- it in one sense it’s a lot of money, in
another sense it isn’t. But here’s here’ s what I'm
thinking.

I think the association has a seriocus risk that it
-- it’s geoing to wind up being the losing party in this case,
and that in addition to refunding the $3800 or whatever it is,
they’re going to be liable to some attorney’s fees. The
Plaintiff runs the risk of losing this case by winning,
because the Plaintiff’s claim for attorney’'s fees in this case
arises under 12-341.01(a), not under the terms of the CC&aRs.
But even if it did, even if it did arise under the CC&Rs, the
standard for deciding what is a reasonable amount of
attorney’s fees is the same.

And I don't know what the Plaintiff’s attorney’s
fees are now, but if this goces on, there is a chance that the
Plaintiff will wind up having to eat more in attorney’s fees
than the Plaintiff gets back from the association. I --

again, I don’t know what the fees are, they might be quite
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modest, but that is a risk that is run, and therefore, I am
not going to issue a decision for 10 days. That’s shortly
before I have to leave toc go to the judicial conference, and
then I'm going to be out of town. But I'm not going to issue
a decision for 10 days.

And my hope is during those 10 days that you folks
will be able to put your heads together, based on where --
based on the concerns that I have expressed here this morning,
and be able to come up with a soclution that more or less
minimizes the damage, and minimizes the risk for your clients.
I remind you, they aren’t my words, I forget who said them,
but the mark of a very good settlement is not absclute
satisfaction, it is balanced dissatisfaction. So I hope that
you might be able to come up with a way.

Otherwise, my fear is, and again, I don’t have all
the information, but my fear is that this case may wind up
where both sides lose. BAnd I would hate to see that happen,
if it could be avoided. And right now, you folks have the
ability to avoid that, so. That’s my suggestion. All right?
Thanks.

MR. MIESEN: Thank you, Your Honor

UNIDENTIFIED VOICE: Thank you.

(Proceedings concluded at 11:15 a.m.)

* * %
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Motions for summary judgment were filed on behalf of plaintiff Patricia Bocchino and
defendant Fountain Shadows Homeowners Association. The success of both motions turns on
whether an injunction against Bocchino that the Association obtained is viable. For reasons
explained below, that injunction is unconstitutionally vague and overbroad, and therefore, it is
unenforceable. Because of that, the Bocchino motion must be granted, and the Association’s
motion must be denied.

Relevant Facts.

At an ex parte proceeding without notice, the Association persuaded the Manistee Justice
Court (Surprise, Arizona) to issue an Injunction Against Workplace Harassment against
Bocchino, who at the time owned and resided in a condominium unit located in a community
that was governed by the Association and subject to a set of recorded covenants, conditions, and
restrictions. [Def’s. Fact State. (3/28/16) at 3-4, paras. 1-5, 8 and Ex. B] In support of the
injunction, the Association maintained that Bocchino had violated those CC&Rs by engaging in
“harassing” and “offensive behavior.” [Id. at 4, para. 6] The injunction, among other things,

prohibits Bocchino from “go[ing] . . . near” three named persons and four separate addresses,
one of which is the address for the Association that is on file with the Arizona Corporation
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Commission, and another of which is the address for the main branch of the City of Glendale
library (at which, the court was told at a hearing, the Association conducts meetings from time to
time). [Id., Ex. B]

The Association assessed Bocchino $3,887.28 unilaterally for the attorney’s fees it claims
to have expended to obtain the ex parte injunction and then imposed a lien on her property in that
amount. [PItf’s. Fact State, (2/9/16) at 5, para. 31; Def’s. Fact State. (3/28/16) at 3/31] In doing
so, the Association relied on a provision of the CC&Rs that permits the recovery of attorney’s
fees when the Association "prevails" in any legal proceeding that requires the Association to
"employ[] an attorney or attorneys" in an effort "to enforce compliance with or specific
performance of the terms and conditions of [the CC&Rs].” [Def’s. Fact State. at 5, para. 33"

Bocchino later sold her condominium unit. Because of the lien recorded by the
Association, at the closing of the sale, the assessed attorney's fees were deducted from the
proceeds that she otherwise would have received. [Pltf’s. Fact State. (2/9/16) at 5, paras. 29, 31;
Def’s. Fact State. (3/28/16) at 3, paras. 29, 31] Bocchino then filed the complaint in this action,
seeking to recover the attorney’s fees that the Association had assessed.’

Applicable Law.

To survive constitutional scrutiny, an injunction must be specific enough so that
“uncertainty and confusion on the part of those faced with injunctive orders” is prevented, so that
“the possible founding of a contempt citation on a decree too vague to be understood” is avoided,
and so that a reviewing court can “know precisely what it is reviewing.” Schmidt v. Lessard, 414
U.S. 473, 475-76 (1974); see also Granny Goose Foods, Inc. v. Brotherhood of Teamsters, Local
No. 70,415 U.S. 423, 444 (1974) (“[TThose against whom an injunction is issued should receive
fair and precisely drawn notice of what the injunction actually prohibits”). “The judicial
contempt power” that is available when injunctions are violated “is a potent weapon. When it is
founded upon a decree too vague to be understood, it can be a deadly one.” International
Longshoremen’s Ass’n v. Philadelphia Marine Trade Ass’n, 389 U.S. 64, 76 (1967). After all,

' Each week day that courts are open throughout Arizona, many citizens obtain injunctions against harassment and
similar orders without the assistance of an attorney. The three individuals named as protected persons in the
injunction faced no impediment to proceeding in the same way. The record fails to establish why, therefore, it was
reasonable to retain attorneys given the nature of the conduct alleged, including why it was reasonable to send two
attorneys to an uncontested, ex parte hearing and then assess Bocchinio for both attorneys' time charges. Whether
the attorneys' fees assessed against Bocchino were reasonable in the circumstances presented is not, however, an
issue that the court must decide before reaching the result here.

* Although the amount of Bocchino’s claimed damages subjects this action to compulsory arbitration, because the
Bocchino motion seeks “dispos[ition] of the entire case,” the motion is for the assigned judge and not the court-
appointed arbitrator. Ariz. Rs. Civ. P. 72, 74(c)(1)(E).
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violation of an injunction can lead to arrest and incarceration. FE.g., A.R.S. §12-1810(N);
Alderwoods Group, Inc. v. Garcia, 682 F.2d 958, 966 (11th Cir. 2012) (referring to incarceration
as a “traditional sanction[] for coercing compliance with an injunction”). Thus, before a court
may find one in contempt, “the underlying decree [must] set forth the terms of compliance in
clear, specific and unambiguous terms so that the person charged with obeying the decree will
readily know exactly what duties and obligations are imposed upon him.” Munari v. Hotham,
217 Ariz. 599, 604, 922, 177 P.3d 860, 865 (App. 2008) (quoting with approval Ex parte
Chambers, 898 S.W.2d 257, 260 (Tex. 1995) (alteration in original)); see also BMO Harris Bank
Nat’l Ass’n v. Bluff, 229 Ariz. 511, 514, 97, 277 P.3d 216, 219 (App. 2012) (contempt requires a
finding that a party “violated a specific and definite order of the court™).

Independent of that, an injunction also fails to pass constitutional muster when it
proscribes activities in which people have a right to engage. See A.R.S. §12-1810(L)(2)
(injunction against workplace enforcement may not enjoin “activities that are constitutionally
protected or otherwise protected by law”); see also Madsen v. Women'’s Health Center, Inc., 512
U.S. 753, 765 (1994); United States v. Jones, 677 F.Supp. 238. 240 n.2 (S.D.N.Y. 1988);
LaFarov. Cahill, 203 Ariz. 482, 487,917, 56 P.3d 56, 61 (App. 2002).

Prohibiting Bocchino from going “near” a location fails to provide her (or anyone else,
including a reviewing court) with fair, precise, definite notice about where she is and is not
permitted to travel. Indeed, public records establish that the condominium unit in which she
resided might reasonably be considered “near” at least one, and perhaps two, of the addresses
identified in the injunction, meaning that she would have violated the terms of the injunction
whenever she ate a meal, talked on the telephone, or went to sleep in her unit.

Apart from that, even if one were to assume that Bocchino engaged in conduct that
violated the CC&Rs sufficient to permit the Association to seek injunctive relief, the injunction
issued by the justice court goes far beyond enjoining harassing and offensive behavior. For
example, the injunction prohibits Bocchino from visiting a public library, even at times when the
individuals named as protected persons in the injunction are not present (as if that should matter).
The injunction also prohibits Bocchino from walking back and forth in front of the Association’s
office while, without impeding anyone’s ability to enter or leave, handing out leaflets that are
critical of actions taken by the Association’s directors or asking passersby to join efforts to
remove one of the directors. In that way, the injunction, as it is written, operates as an
impermissible restriction on First Amendment rights. See e.g., Madsen, 512 U.S. at 765-66.

The assessment of attorney’s fees assumes that the Association was the “prevailing party”
in the justice court action. [Def’s. Fact State. at 5, para. 33] In normal English usage, “prevail”
contemplates some sort of resistance or opposition, which the Association did not experience
when obtaining the injunction. See e.g., Webster's New International Dictionary of the English
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Language (Unabridged) 1797 (3d ed. 2002) (defining “prevail” to mean “to gain victory . . .
triumph — use with over or against” (italics in original)); The American Heritage Dictionary of
the English Language 1391 (4th ed. 2000) (defining “prevail” to mean “triumph” as in
“prevail[ing] against the enemy”).3 Under no relevant authority provided by the Association, nor
any that the court’s own research uncovered, does success in an uncontested, ex parte proceeding
for which the would-be opponent is, as here, not given notice make one a prevailing party.
Second, and in any event, as a matter of mere common sense, one "prevails" only when one
achieves success.” The Association, however, obtained an injunction that is unenforceable. That
surely was not the result that the Association was intent on achieving when it initiated the action
against Bocchino, but in any event, by no recognized standard does the Association’s failure to
obtain an injunction that complies with constitutional requirements transform the Association
into a successful, and thus, prevailing party in that action.

In short, no sound reason permits recognizing the Association as the prevailing party for
purposes of the injunction. And, if the Association is not a prevailing party, then by the express
terms of the CC&Rs on which the Association relies, it has no basis for recovering any
attorney’s fees incurred in connection with the injunction.

IT IS ORDERED:

1. The motion for summary judgment filed on behalf of plaintiff Patricia Bocchino is
granted, and the motion for summary judgment filed on behalf of defendant Fountain Shadows
Homeowners Association is denied.

2. Bocchino is entitled to judgment in her favor and against the Association in the
amount of $3,887.28.

3 The CC&Rs constitute a contract. E. g., Ahwatukee Custom Estates Mgt. Ass'n v. Turner, 196 Ariz. 631, 634, 95,
2 P.3d 1276, 1279 (App. 2000). The interpretation of a contract is a question of law. E.g., Chandler Medical Bldg.
Partners v. Chandler Dental Group, 175 Ariz. 273, 277, 855 P.2d 787, 791 (App. 1993). Words of a contract are
given “their normal, ordinary meaning.” Bekins Van Lines Co. v. Hartford Ins. Group, 27 Ariz. App. 655, 659, 557
P.2d 1087, 1091 (App. 1976). When determining the ordinary meaning of contract terms, courts may rely on
reputable dictionaries. See e.g., Horton v. Mitchell, 200 Ariz. 523, 527, 18, 29 P.3d 870, 875 (App. 2001) (using
dictionary to assist in determination of ordinary meaning of contract terms). Webster’s (Unabridged) New
International, cited above, is the dictionary cited most often in opinions of the United States Supreme Court. Jeffrey
L. Kirchmeier and Samuel A. Thumma, Scaling the Lexicon Fortress: The United States Supreme Court’s Use of
Dictionaries in the Twenty-First Century, 94 Marq. L. Rev. 77, 94 (2010).

* «“Common sense is as much a part of contract interpretation as is the dictionary or the arsenal of canons.” UIP Ltd.,
L.L.C. v. Lincoln Nat’l Life Ins. Co., No. CV 09-0006-PHX-NVW, 2009 WL 4497233, at *9 (D. Ariz. Nov. 30,
2009) (citation, internal quotation marks, and alteration omitted).
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3. This is an action arising out of a contract. Therefore, Bocchino may, within 30 days
of the entry of this order, submit an application for an award of attorney’s fees and a statement of
costs. If either an application or statement is submitted that the Association wishes to oppose, its
response must be filed not later than 25 calendar days after service of Bocchino’s papers.
Bocchino may not file a reply unless requested to do so by the court.

Before submitting an application or statement, Bocchino must undertake good faith
efforts to negotiate a stipulation with the Association regarding the amounts to be awarded.
Such a stipulation will NOT preclude the Association from raising any issue or asserting
any argument on appeal other than the reasonableness of the amounts awarded.

4. Not later than 30 days after the entry of this order, Bocchino must submit a proposed
form of judgment, leaving blank spaces for attorney’s fees and taxable costs. That form of

judgment may incorporate by reference what is said here, but otherwise it should be confined to
the amounts being awarded along with Rule 54(c) language
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