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STATEMENT OF THE CASE 

 Plaintiff-Appellee Patricia Bocchino (“Bocchino”) filed this action against 

Defendant-Appellant Fountain Shadows Homeowners Association (the 

“Association”) seeking recovery of monies she alleges were overpaid to the 

Association during the closing of a real estate transaction in which Bocchino sold 

her home. 

 Motions for summary judgment were filed on behalf of Bocchino and the 

Association. In the trial court’s view, “[t]he success of both motions turns on 

whether an injunction against Bocchino that the Association obtained is viable.” 

[APP195]  The trial court held that the injunction was unconstitutionally vague and 

overbroad, and therefore, it was unenforceable. The trial court explained that 

“[b]ecause of that, the Bocchino motion must be granted, and the Association’s 

motion must be denied.” [APP198] 

 After a contested attorneys’ fee application, (see R. 29, 30, 31, 32, 33, 35, and 

36), the trial court entered judgment against the Association for the full principal 

amount sought by Bocchino plus a portion of the total attorneys’ fees and costs 

requested by Bocchino. [APP201]  The Association timely appealed the trial court’s 

decision by filing its Notice of Appeal on November 4, 2016. (R. 39.)  
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STATEMENT OF THE FACTS 

 The Association is a planned community association (HOA)1 and nonprofit 

corporation doing business in Glendale, Arizona, and whose members are owners of 

lots within the planned community known as Fountain Shadows. [APP105]  The 

Association and its members are governed by the “Declaration of Covenants, 

Conditions and Restrictions for Fountain Shadows” recorded in the Office of the 

Maricopa County Recorder at No. 1983-146154 (the “Declaration”).  (Id.)  The 

Association and its members are also subject to the Association’s Articles of 

Incorporation, its Bylaws, and the other rules and regulations adopted by the 

Association (collectively, the “Governing Documents”).  (Id.) 

 Bocchino was an owner of a townhouse located within the Fountain Shadows 

community until the sale of her townhouse on or about September 24, 2015.  

[APP38]  Incident to her ownership of property within Fountain Shadows, she was, 

until the sale of her townhouse, a member of the Association. [APP114]

 Bocchino violated the Declaration and other Governing Documents by acting 

in a harassing manner constituting offensive behavior.  [APP105] The  

                                                                 
1 While not directly relevant to the issues on appeal, the trial court erroneously 

characterized the community as a condominium, and therefore as a result, 

characterized the Association as a condominium association. [APP195] In fact, the 

community consists of platted lots with constructed “townhomes” situated on them.  

The Association owns all common areas.  For these reasons, among others, the 

community is not a condominium, but instead is a planned community and the 

Association is a planned community association.  A.R.S. § 33-1802(1) and (4). 

https://recorder.maricopa.gov/UnOfficialDocs2/pdf/19830146154.pdf
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/33/01802.htm
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Declaration specifically prohibits owners or residents in the community from  

carrying on any offensive activity: 

No noxious or offensive activity shall be carried on upon any Lot or 

any part of the Properties, nor shall anything be done thereupon which 

may be, or may become, an annoyance or nuisance to the neighborhood, 

or which shall in any way interfere with the quiet enjoyment of each of 

the Owners of his respective Townhouse, or which shall in any way 

increase the rate of insurance. 

 

[APP138]  As a result, the Association sought and obtained an injunction against 

workplace harassment (the “Injunction”) against Bocchino on March 5, 2015, from 

the Manistee Justice Court (the “Injunction Action”) to enforce the Declaration’s 

prohibition against such offensive activity. [APP161]  Bocchino did not participate 

in the Injunction Action or challenge the Injunction in any way.  [APP25] 

 Bocchino entered into a contract for the sale of her townhouse on August 25, 

2015 with a close of escrow date of September 24, 2015. (R. 11 at 4, ¶ 25.)  In or 

around September of 2015,  the Association was contacted by a title/escrow 

company to provide a payoff of amounts due to the Association as part of the sale 

transaction.  [APP106]  Pursuant to the Declaration, including Article IV, Section 1 

and Article XVII, Section 1, the Association included in its payoff disclosure all 

attorneys’ fees and costs incurred as a result of Bocchino’s violations of the 

Governing Documents.  [APP106]  Article IV,  Section 1 of the Declaration sets 

forth the personal obligation of Association members to pay assessments and other 
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charges authorized by the Declaration as well as establishes a lien right to secure 

payment of such assessments and other charges: 

Creation of the Lien and Personal Obligation of Assessments. The 

Declarant, for each Townhouse owned within the Properties, hereby 

covenants, and each Owner of any Townhouse by acquiring an 

ownership interest therein, whether or not it shall be so expressed in the 

conveying document, is deemed to covenant and agree to pay to the 

Association: (1) annual assessments or charges; and (2) special 

assessments as authorized by the Association's Board of Directors. 

Such assessment to be established and collected as provided herein. 

 

The annual and special assessments, together with interest, costs of 

collection and reasonable attorneys’ fees, shall be a charge on the land 

and shall be a continuing lien upon the Lot against which each such 

assessment is made. Each such assessment, together with interest, costs 

of collection and reasonable attorneys' fees, shall also be the personal 

obligation of the person who was the Owner of such Lot at the time 

when the assessment fell due.  The personal obligation for the 

delinquent assessments shall not pass to his successors in title unless 

expressly assumed by them. 

 

[APP124] (Emphasis in original.)  Additionally, Article XVII, Section 1 of the 

Declaration provides for the award of attorneys’ fees, costs and expenses incurred 

by the Association in enforcement of the Declaration: 

Attorneys’ Fees. In the event the Association employs an attorney or 

attorneys to enforce the collection of any amounts due pursuant to this 

Declaration or in connection with any lien provided for herein, or the 

foreclosure thereof, or to enforce compliance with or specific 

performance of the terms and conditions of this Declaration, the 

Owner, Owners and parties against whom the action is brought shall 

pay all attorneys' fees, costs and expenses thereby incurred by the 

Association in the event the Association prevails in any such action. 

 

[APP143] (Emphasis in original.)   
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 In connection with the sale of her lot, Bocchino paid $4,062.28, which was 

what the Association had disclosed as due in  its payoff  disclosure  to  the 

title/escrow company.  (See R. 16 at 5, ¶ 25 [APP113];  see also R. 19 at 6 

[APP165].)  Of that total paid, $175.00 was attributable to the September 2015 

monthly regular assessment and $3,887.28 was attributable to attorneys’ fees, costs 

and expenses incurred by the Association related to the Injunction Action. (R. 19 at 

6 [APP165].)  Plaintiff did not contest or challenge the payoff disclosure prior to 

payment.  (R. 23 at 2, ¶ 13 [APP184].) 

 

ISSUES PRESENTED 

 The single issue presented on appeal is  whether the trial court  erred in 

holding that the Association was not the prevailing party in the Injunction Action 

and, as a result, granting Bocchino’s motion for summary judgment. 

 

SUMMARY OF ARGUMENT 

 The record on appeal reflects the following: 

 1. Bocchino violated the Declaration; 

 2. The Association took legal action to enforce the Declaration; 

 3. The Association incurred attorneys’ fees, costs and expenses in taking 

legal action against Bocchino to enforce the Declaration;  
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 4. The Declaration provides that the Association is entitled to recover all 

of the attorneys’ fees, costs and expenses incurred in an action to enforce the 

Declaration if it prevails in that action;  

 5. The Association prevailed in  that legal action by obtaining the full 

relief it requested—the issuance of the Injunction; and 

 6. Bocchino paid all of the attorneys’ fees,  costs and expenses  incurred 

in an action to enforce the Declaration without protest. 

 Despite all of the above, the trial court granted summary judgment for 

Bocchino and against the  Association,  which is contrary to established Arizona 

law.  The Association is respectfully requesting that this Court reverse the trial 

court’s ruling, vacate the judgment entered, enter an order requiring the trial court 

to enter judgment in favor of the Association, and remand to the trial court for a 

determination  as to an award of the Association’s  attorneys’  fees and  costs 

incurred in defending against Bocchino’s claims.   The Association  also requests 

that this Court award it its attorneys’ fees and costs on appeal. 

 

ARGUMENT 

 The trial court properly recognized that in Arizona a deed containing a 

restrictive covenant that runs with the land is a contract. [APP198] Powell v. 

Washburn, 211 Ariz. 553, 556, 125 P.3d 373, 376 (2006); see also Ariz. Biltmore 

https://1.next.westlaw.com/Document/I9c5d8c067e2f11da97faf3f66e4b6844/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740160000015a1ece1e180f28b9f6%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI9c5d8c067e2f11da97faf3f66e4b6844%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=f3ee67788e8d9395ec7a4512f7a0a635&list=MULTIPLECITATIONS&rank=0&sessionScopeId=064b09021b6b7fe6e876a5a14f512dc9fcda335265f0d8c1f406dd6cb4e1b746&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
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Estates Ass’n v. Tezak, 177 Ariz. 447, 448, 868 P.2d 1030, 1031 (App.1993).  The 

principle canon of contract law is to give effect to the plain meaning of the contract 

and the intent of the parties to the contract.  Taylor v. State Farm Mut. Auto Ins. Co., 

175 Ariz. 148, 152, 854 P.2d 1134, 1138 (1993).  When the language of a contract 

is clear and unambiguous, the court need look no further for the meaning of the 

contract.  Id.; see also Sky Mountain Ranch Subdiv. Prop. Owners Ass'n v. Williams, 

12 Ariz.App. 244, 246, 469 P.2d 478, 480 (App.1970) (“[T]he intent of the parties 

and the object of the deed or restriction should govern, giving the instrument a just 

and fair interpretation.”).  Despite this, the trial court erred in granting summary 

judgment for Bocchino and against the Association for the reasons discussed below. 

I. The Trial Court Erred in Holding That the Association Was Not the 

Prevailing Party in the Injunction Action and, as a  Result, Granting Bocchino’s 

Motion for Summary Judgment. 

 

A. Standard of appellate review. 

 The standard of appellate review for this issue is de novo.  Appellate courts 

“review the grant of summary judgment de novo and view the evidence in the light 

most favorable to […] the party against whom summary judgment was entered.” 

Espinoza v. Schulenburg, 212 Ariz. 215, 216–17, 129 P.3d 937, 938–39 (2006); 

citing Duncan v. Scottsdale Med. Imaging, Ltd., 205 Ariz. 306, 308, ¶ 2, 70 P.3d 

435, 437 (2003). Here, in ruling on the motions for summary judgment, the trial  

  

https://1.next.westlaw.com/Document/I1b1acf43f59e11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=177+Ariz.+448#co_pp_sp_156_448
https://1.next.westlaw.com/Document/I2d85d883f59c11d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=175+Ariz.+152#co_pp_sp_156_152
https://1.next.westlaw.com/Document/I2d85d883f59c11d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=175+Ariz.+152#co_pp_sp_156_152
https://1.next.westlaw.com/Document/Id7647cf0f75811d9b386b232635db992/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=12+Ariz.App.+246#co_pp_sp_157_246
https://1.next.westlaw.com/Document/Id0c08e4cb42911da8cccb4c14e983401/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740360000015a1ecb2f15b5d0af98%3FNav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DId0c08e4cb42911da8cccb4c14e983401%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=7363d59b160a16a01c8453d1575fe72f&list=MULTIPLECITATIONS&rank=0&sessionScopeId=064b09021b6b7fe6e876a5a14f512dc9fcda335265f0d8c1f406dd6cb4e1b746&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I5f4f09b6f5a311d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=205+Ariz.+308#co_pp_sp_156_308
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court was not relying on any disputed material facts.  Rather, the trial court was only 

interpreting a matter of law (whether the Injunction was valid) and a matter of 

contract interpretation (what the Declaration’s language, “prevailing party” meant). 

B. In issuing the Injunction, the Justice Court held that Bocchino had acted 

in a manner in violation of the Declaration. 

 

 Bocchino claimed that her actions, which were the subject of the Injunction 

Action, did not constitute a nuisance and therefore the nuisance provision (Article 

XIII, Section 10) of the Declaration did not apply. [APP174] Bocchino’s assertion 

is wrong.  While the Association believes that Bocchino’s actions did, in fact, 

constitute a nuisance, there is more to Article XIII, Section 10 of the Declaration 

than a prohibition against nuisance. The Declaration prohibits members or residents 

in the community from carrying on any offensive activity.  Article XIII, Section 10 

of the Declaration provides: 

No noxious or offensive activity shall be carried on upon any Lot or 

any part of the Properties, nor shall anything be done thereupon which 

may be, or may become, an annoyance or nuisance to the neighborhood, 

or which shall in any way interfere with the quiet enjoyment of each of 

the Owners of his respective Townhouse, or which shall in any way 

increase the rate of insurance. 

 

[APP138]  

 The Declaration does not define “offensive activity”; however, the common 

use of the word “offensive” is for something “causing displeasure or resentment.”  

Offensive | Definition of Offensive by Merriam-Webster, https://www.merriam-

https://www.merriam-webster.com/dictionary/offensive
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webster.com/dictionary/offensive (last visited Feb. 8, 2017).  “Activity” is 

commonly defined as “a pursuit in which a person is active.” Activity  |  Definition 

of Activity by Merriam-Webster, https://www.merriam-

webster.com/dictionary/activity (last visited Feb. 8, 2017).    

 Certainly  it can be said that Bocchino was in active pursuit causing 

displeasure or resentment given that she engaged in a series of acts that caused 

members of the Association’s board of directors to be both seriously harmed and 

annoyed.  [APP189]  Bocchino removed “closed” signs at the Association pool that 

were required by Maricopa County Health Services.  (Id.)  She used e-mail, 

voicemail, phone conversations and her physical presence at Association Board of 

Directors meetings to continuously harass the members of the Association.  (Id.)  

Her actions resulted in members of Glendale Police Department, including SWAT 

team members,  having to attend the Association’s  Board of Directors meetings. 

(Id.)  

 Ultimately, the Association commenced the Injunction Action and a court, 

after finding that the Association presented evidence that satisfied the statutory 

threshold for issuing an injunction, issued the Injunction against Bocchino. 

[APP161]  For an injunction against workplace harassment to issue, Arizona law 

requires: 

[…]  reasonable evidence of harassment of the plaintiff by the 

defendant during the year preceding the filing of the petition or that 

https://www.merriam-webster.com/dictionary/offensive
https://www.merriam-webster.com/dictionary/activity
https://www.merriam-webster.com/dictionary/activity
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good cause exists to believe that great or irreparable harm would result 

to the plaintiff if the injunction is not granted before the defendant or 

the defendant's attorney can be heard in opposition and the court finds 

specific facts attesting to the plaintiff's efforts to give notice to the 

defendant or reasons supporting the plaintiff's claim that notice should 

not be given […] 

 

A.R.S. § 12-1809(E).  For purposes of A.R.S. § 12-1809, “harassment” is further 

defined in the law as: 

[…] a series of acts over any period of time that is directed at a specific 

person and that would cause a reasonable person to be seriously 

alarmed, annoyed or harassed and the conduct in fact seriously alarms, 

annoys or harasses the person and serves no legitimate purpose. 

Harassment includes unlawful picketing, trespassory assembly, 

unlawful mass assembly, concerted interference with lawful exercise of 

business activity and engaging in a secondary boycott as defined in 

section 23-1321 and defamation in violation of section 23-1325. 

 

A.R.S. § 1809(S).  Based on this definition, it is axiomatic that Bocchino was in 

violation of Article XIII, Section 10 of the Declaration. Bocchino violated the 

Declaration because her actions became an annoyance and nuisance and otherwise 

interfered with the quiet enjoyment of each of the Owners.   

 As a result of her actions, many of which occurred on her “Lot” and the 

“Properties” as those terms are defined in the Declaration, the Association incurred 

attorneys’ fees, costs and expenses  to  enforce Bocchino’s compliance with the 

terms and conditions of the contractual Declaration, including filing the Injunction 

Action  and successfully obtaining the Injunction.  [APP169]  Therefore,  by 

issuance of the Injunction it is conclusive that Bocchino violated the Declaration. 

http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/01809.htm
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/01809.htm
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/01809.htm
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C. The Association was the prevailing party in the Injunction Action. 

 The Association employed an attorney to enforce Bocchino’s compliance with 

the terms of the Declaration—to require that Bocchino cease and desist her offensive 

behavior—and prevailed in obtaining the relief it sought: an injunction against 

workplace harassment against Bocchino. [APP161]  As a result, the Association is 

the prevailing party and is contractually entitled to all legal fees and costs it incurred 

for Bocchino’s breach of contract. 

 Despite this, the trial court entered summary judgment in Bocchino’s favor 

holding that the Association could not have “prevailed” or be considered the 

“prevailing party” with respect to the Injunction Action.  The trial court provided 

two justifications for this determination: (1) the Injunction Action was unopposed; 

and (2) the Injunction was unenforceable as a matter of law. 

1. The Injunction Action being unopposed is irrelevant. 

 The trial court held that because the  Injunction  Action was  one without 

notice to Bocchino and she did not oppose it, that the Association could not have 

prevailed.  [APP198]  In fact, at oral argument on the competing motions for 

summary  judgment,  the trial court used a sports analogy for illustration of the 

court’s point.  In essence, the trial court asserted that in sports there is a winner and 

a loser  to a game—two  sides competing  is required in order  to prevail  over 

another. [APP223]  However, as counsel for the Association pointed out at the 
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hearing, there are many times in individual sports, such as wrestling, where the 

opposing side does not appear and compete, in which case, the athlete who did 

appear for the match was declared the winner and his or her record was increased on 

the winning side by one match. (Id.)  The Association argues that the athlete who 

appeared for the match prevailed over the one who did not appear.  The same is true 

in the Injunction Action.  The Association appeared and obtained the Injunction.  

While it is true that Bocchino was not notified of the initial application for the 

injunction in order to show up and defend, she was served with the Injunction and 

notice of her opportunity to request a hearing and contest the Injunction.2  Yet she 

never did.  She is no different than the athlete who failed to compete.  But the 

Association is similar to the athlete who did show up to compete.  As a result, the 

Association is the prevailing party. 

 Courts around the country have addressed what the term “prevailing party” 

means.  The United State Supreme Court addressed the issue in Buckhannon Bd. & 

Care Home, Inc. v. W. Virginia Dep't of Health & Human Res., 532 U.S. 598, 603, 

121 S. Ct. 1835, 1839, 149 L. Ed. 2d 855 (2001): 

In designating those parties eligible for an award of litigation costs, 

Congress employed the term “prevailing party,” a legal term of art. 

Black's Law Dictionary 1145 (7th ed.1999) defines “prevailing party” 

as “[a] party in whose favor a judgment is rendered, regardless of the  

 

                                                                 
2 The fact that Bocchino was served with the Injunction was uncontested by 

Bocchino and therefore any argument to the contrary was waived. 

https://1.next.westlaw.com/Document/I318eb7a29c2511d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=532+U.S.+603#co_pp_sp_780_603
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amount of damages awarded <in certain cases, the court will award 

attorney's fees to the prevailing party>.—Also termed successful 

party.”  This view that a “prevailing party” is one who has been 

awarded some relief by the court can be distilled from our prior cases. 

 

(Emphasis in original.) (Internal footnote omitted.) 

 Additionally,  the Ninth Circuit Court of Appeals has addressed the issue 

many times.  In one case the Ninth Circuit held, “A party is a prevailing party for 

purposes of an attorneys' fee award if it ‘achieved a material alteration in the legal 

relationship of the parties that is judicially sanctioned.’” Fifty-Six Hope Rd. Music, 

Ltd. v. A.V.E.L.A., Inc., 778 F.3d 1059, 1078 (9th Cir. 2015), quoting Klamath 

Siskiyou Wildlands Ctr. v. U.S. Bureau of Land Mgmt., 589 F.3d 1027, 1030 (9th 

Cir. 2009).  A court order, such as an injunction, materially alters the legal 

relationship between the parties because the defendant is required to do something 

directly benefitting the plaintiff that the defendant otherwise would not have had to 

do. See Carbonell v. I.N.S., 429 F.3d 894, 900 (9th Cir. 2005); see also Fischer v. 

SJB–P.D. Inc., 214 F.3d 1115, 1118 (9th Cir. 2000) (“[T]he legal relationship is 

altered because the plaintiff can force the defendant to do something he otherwise 

would not have to do.”).   As  stated differently by the Ninth Circuit Court of 

Appeals,  “A  litigant qualifies as a prevailing party if it has obtained a  ‘court-

ordered chang[e] [in] the legal relationship between [the plaintiff] and the 

defendant.’”  Saint John's Organic Farm v. Gem Cty. Mosquito Abatement Dist., 

https://1.next.westlaw.com/Document/Ide84369db9f511e4b86bd602cb8781fa/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=778+F.3d+1078#co_pp_sp_506_1078
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020721692&pubNum=0000506&originatingDoc=Ide84369db9f511e4b86bd602cb8781fa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1030
https://1.next.westlaw.com/Document/I4f451b12585e11dab072a248d584787d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=429+F.3d+900#co_pp_sp_506_900
https://1.next.westlaw.com/Document/Idd9972ee798611d9bf29e2067ad74e5b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=214+F.3d+1118#co_pp_sp_506_1118
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574 F.3d 1054, 1058 (9th Cir. 2009) (alterations in original) (internal quotation 

marks omitted), quoting Buckhannon, 532 U.S. at 604. 

 The  case law makes no requirement that the action be contested.  

Furthermore, nowhere in the Declaration does it require that the action to enforce 

the Declaration be contested in order to be entitled to attorneys’ fees, costs and 

expenses.   The  Association was seeking an injunction against workplace 

harassment from the Justice Court, which is exactly what it obtained.  The issuance 

of the Injunction materially altered the legal relationship between the Association 

and Bocchino as it required Bocchino to do something—stay away from the 

Association and its agents—that directly benefitted the Association and that 

Bocchino otherwise would not have had to do.  As a result, the Association was the 

prevailing party in the Injunction Action and the trial court erred in holding 

otherwise. 

2. The Injunction was enforceable as a matter of law. 

 As justification for its decision that the Injunction was unenforceable, the trial 

court provided two bases: (i) the Injunction lacked the necessary specificity; and (ii) 

the Injunction prohibited constitutionally protected conduct.   

i. The Injunction was sufficiently specific and complied with 

court-mandated language. 

 

 As an example of the lack of specificity, the trial court focused on the 

language of the Injunction, which is a form document drafted and approved by the 

https://1.next.westlaw.com/Document/Iade6df31803e11de8bf6cd8525c41437/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=574+F.3d+1058#co_pp_sp_506_1058
https://1.next.westlaw.com/Document/I318eb7a29c2511d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=532+U.S.+604#co_pp_sp_780_604
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Administrative Office of the Courts pursuant to Administrative Directive 2013-03.  

In fact, the original Administrative Directive implementing forms for use in matters 

concerning injunctions against workplace harassment, Administrative Directive 

2006-01, requires use of these forms without deviation: 

IT IS FURTHER DIRECTED that use of these protective order forms 

is mandatory for all matters concerning injunctions against harassment, 

injunctions against workplace harassment, orders of protection, and 

emergency orders of protection effective December 31, 2007. […] Any 

other proposed alterations to or deviations from the approved forms, 

including text changes, shall be submitted to the AOC Administrative 

Director for approval prior to use, as required by ACJA § 5-207. 

  

Administrative Directive 2006-01 (capitalization in original; other emphasis added).  

The required use of, and prohibited deviation from, these forms is also required by 

the Arizona Code of Judicial Administration: 

All Arizona courts must use only those forms approved by the 

administrative director in matters concerning domestic violence orders 

of protection, injunctions against harassment, and injunctions against 

workplace harassment. Individual court identification information 

(name, address, and two assigned court identification numbers) must 

appear at the top of each form, except for the plaintiff’s guide sheet and 

the defendant’s guide sheet. Courts may make technical formatting 

changes (for example, number of pages, line and margin spacing, and 

font size), use multi-part, carbonless paper, and develop non-English 

translations. Any other proposed alterations to or deviations from the 

approved forms, including any text changes, must be submitted to the 

administrative director for approval prior to use. The supreme court 

authorizes the administrative director to approve or modify the forms 

in response to changes in state or federal laws or procedures and make 

other necessary administrative amendments or corrections. 

https://www.azcourts.gov/Portals/22/admindir/pdfs/2013pdf/2013-03.pdf
http://www.azcourts.gov/Portals/22/admindir/pdfs/2006pdf/2006-01.pdf
http://www.azcourts.gov/Portals/22/admindir/pdfs/2006pdf/2006-01.pdf
http://www.azcourts.gov/Portals/22/admindir/pdfs/2006pdf/2006-01.pdf
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A.C.J.A. § 5-207. 

 The specific language criticized by the trial court was that the Injunction 

prohibited Bocchino from going “to” or “near” certain locations identified in the 

Injunction, to wit: 

PROTECTED LOCATIONS. Defendant shall not go to or near the 

Plaintiff employer’s or other Protected Person’s: 

Workplace: 

• Fountain Shadows Homeowners Association: 14100 North 83rd 

Avenue Unit 200; Peoria, AZ 85381 

Other: 

• Fountain Shadows Homeowners Association: 5959 W. Brown, 

Glendale, AZ 85302 

• Donald Toothman: 8626 N Fountain Dr, Peoria, AZ 85346 

• Donna Toothman: 8626 N Fountain Dr, Peoria, AZ 85346 

• John Gaytan: 6758 W Ruth Ave, Peoria, AZ 85346 

 

[APP162] (Emphasis in original.) 

 During oral argument of the competing motions for summary judgment, the 

trial court and counsel for the  Association discussed the “near”  language in the 

form of injunction order provided by the courts: 

THE COURT: It says the Defendant shall not go to or near the 

Plaintiff’s employers or other protected person’s workplace. What does 

near mean? 

MR. MIESEN: Yeah. That language is part of the form that the courts 

have adopted for all injunctions against workplace harassment. So I 

would posit to the Court that if in fact near is not sufficient, then all 

injunctions that are currently written on these forms would be 

unenforceable. 

THE COURT: Well, that may be the case, but I’m only dealing with 

this one. 

MR. MIESEN: Understood. 

https://www.azcourts.gov/Portals/0/admcode/pdfcurrentcode/5-207%20Amended_12-21-16.pdf
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THE COURT: How does -- how does -- in this case, how does the 

Plaintiff know whether or not she is violating the injunction when -- 

when the order says don’t go near, and there are -- are what, five 

different addresses there. 

* * * 

THE COURT: What -- what’s near? 

MR. MIESEN: Well, I think the common sense approach to that, Your 

Honor, is that near is enough to come in contact with, and it -- to the 

high probability of interaction with -- 

* * * 

MR. MIESEN: -- the protected persons. 

 

(R. 41 at 6-7, [APP208].)  Despite this explanation, the trial court determined that 

the form language approved by the Administrative Office of the Courts (and which 

the courts and parties are required to utilize) for use in cases involving injunctions 

against harassment was insufficient.   

 What the trial court failed to recognize is that Arizona courts have been 

enforcing similar injunctions against workplace harassment.  There has been no case 

law declaring those forms of injunction to be unenforceable.  The language used is 

sufficiently detailed to create an enforceable injunction order.  As explained by the 

Administrative Office of the Courts in Administrative Directive 2013-03, these 

forms were modified from prior versions to specifically address recent rulings and 

policies adopted by the Arizona Judicial Council.     

 Regardless, the trial court held that the Injunction—utilizing the court-

mandated form—was unenforceable.  Based on that determination, the trial court 

held that the Association could not have prevailed in the Injunction Action if what 

https://www.azcourts.gov/Portals/22/admindir/pdfs/2013pdf/2013-03.pdf
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it received was an unenforceable order.  Following the trial court’s analysis then, 

there would be no possible way for any litigant to be considered a prevailing party 

in an injunction against harassment or protective order case.  Such a result is 

illogical. 

ii. The Injunction did not prohibit constitutionally protected 

conduct. 

 

 The trial court erred when it held that the Injunction was unenforceable 

because its effect prohibited constitutionally protected conduct, which is not 

permissible under A.R.S. § 12-1810(L)(2). (R. 27 at 3, [APP196].)  However, the 

court failed to recognize that the Injunction would not, if enforced, prohibit 

constitutionally protected conduct.  In fact, Division Two of the Arizona Court of 

Appeals has addressed this issue when it held that, “[p]rohibiting harassment is not 

prohibiting speech, because harassment is not ... protected speech.” State v. Brown, 

207 Ariz. 231, 234, 85 P.3d 109, 112 (App. 2004)  (internal quotation marks 

omitted).  It simply cannot be said that the Injunction is, on its face, a prohibition 

of constitutionally protected rights.  Furthermore, the record in this case lacks any 

evidence that Bocchino’s constitutionally protected rights were infringed in any 

way.  As a result, the trial court erred in holding that the Injunction was 

unenforceable. 

D. The contract entitles the Association, as the prevailing party, to recover 

all attorneys’ fees, costs and expenses incurred to enforce compliance with the 

Declaration. 

http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/01810.htm
https://1.next.westlaw.com/Document/Id2206b95f79811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=207+Ariz.+234#co_pp_sp_156_234
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 “[I]t is well-settled in Arizona that ‘[c]ontracts for payment of attorneys' fees 

are enforced in accordance with the terms of the contract.’ ” McDowell Mountain 

Ranch Cmty. Ass'n v. Simons, 216 Ariz. 266, 269, ¶ 14, 165 P.3d 667, 670 

(App.2007); quoting Heritage Heights Home Owners Ass'n v. Esser, 115 Ariz. 330, 

333, 565 P.2d 207, 210 (App.1977).  

 In this case, the Declaration, a contract under Arizona law, provides: 

In the event the Association employs an attorney or attorneys to enforce 

the collection of any amounts due pursuant to this Declaration or in 

connection with any lien provided for herein, or the foreclosure thereof, 

or to enforce compliance with or specific performance of the terms and 

conditions of this Declaration, the Owner, Owners and parties against 

whom the action is brought shall pay all attorneys’ fees and costs 

and expenses thereby incurred by the Association in the event the 

Association prevails in any such action.   

  

[APP99] (Emphasis added.)  Therefore, if the Association prevails in an action 

against an Owner to enforce compliance with or specific performance of the terms 

and conditions of the Declaration, the Owner must pay all attorneys’ fees, costs, and 

expenses incurred by the Association in that action. 

 The relevant case law also requires that Bocchino pay all  attorneys’ fees, 

costs and expenses.  See Heritage Heights, 115 Ariz. at 333-334, 565 P.2d at 754; 

see also McDowell Mountain Ranch, 216 Ariz. at 269, 165 P.3d at 670.  “Unlike 

fees awarded under A.R.S. § 12-341.01(A), the court lacks discretion to refuse to 

award fees under [a] contractual provision.” McDowell Mountain Ranch, 216 Ariz. 

at 269, 165 P.3d at 670.  Arizona  courts  have gone further  to  state that an 

https://1.next.westlaw.com/Document/I01ed7027469d11dc8200d0063168b01f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=216+Ariz.+269#co_pp_sp_156_269
https://1.next.westlaw.com/Document/Ie4f104def7cc11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=115+Ariz.+333#co_pp_sp_156_333
https://1.next.westlaw.com/Document/Ie4f104def7cc11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=115+Ariz.+333#co_pp_sp_156_333
https://1.next.westlaw.com/Document/Ie4f104def7cc11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=115+Ariz.+333#co_pp_sp_156_333
https://1.next.westlaw.com/Document/I01ed7027469d11dc8200d0063168b01f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=216+Ariz.+269#co_pp_sp_156_269
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/00341-01.htm
https://1.next.westlaw.com/Document/I01ed7027469d11dc8200d0063168b01f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=216+Ariz.+269#co_pp_sp_156_269
https://1.next.westlaw.com/Document/I01ed7027469d11dc8200d0063168b01f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=216+Ariz.+269#co_pp_sp_156_269
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agreement by the parties as to the amount of attorneys’ fees is not contrary to public 

policy and is analogous to a contract for indemnity and a contractual fee provision 

stipulating to a certain amount or percentage of attorneys’ fees.  Such an agreement 

“is binding only to the extent that it is reasonable; however, where the services have 

been rendered, and the amount stipulated is not obviously excessive, the stipulation 

as to the amount should govern.” See Elson Dev. Co. v. Ariz. Sav. & Loan Ass’n, 99 

Ariz. 217, 223, 407 P.2d 930, 934 (1965).   

 As a result, an award of all attorneys’ fees can only be overcome by an 

evidentiary showing by Bocchino that the attorneys’ fees were obviously excessive. 

See McDowell Mountain Ranch, 216 Ariz. at 270-271, 165 P.3d at 671-672.  If such 

showing is not made, then the Association is entitled to receive the full amount of 

its attorney fees incurred in the Injunction Action. Id. In this case, the record does 

not reflect any evidentiary showing by Bocchino to support that the attorneys’ fees 

incurred by the Association for her harassing and offensive behavior are obviously 

excessive. In fact, Bocchino paid in full all of the attorneys’ fees incurred by the 

Association and did not contest the amounts prior to payment. (R. 23 at 2, ¶ 13 

[APP184].)  Therefore, the trial court erred by not enforcing the above provision of 

the Declaration and awarding the Association all of its attorneys’ fees, costs and 

expenses incurred in the Injunction Action.   

https://1.next.westlaw.com/Document/I955727fbf77d11d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=99+Ariz.+223#co_pp_sp_156_223
https://1.next.westlaw.com/Document/I955727fbf77d11d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=99+Ariz.+223#co_pp_sp_156_223
https://1.next.westlaw.com/Document/I01ed7027469d11dc8200d0063168b01f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=216+Ariz.+270#co_pp_sp_156_270
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REQUEST FOR ATTORNEYS FEES 

Pursuant to Ariz. R. Civ. App. P. 21(a), the Association hereby gives notice 

that it intends to claim attorneys’ fees incurred on appeal. The Association 

respectfully requests its attorneys’ fees and costs incurred on appeal as authorized 

by Article XVII, Section 1 of the Declaration. [APP143]  Additionally, A.R.S. §§ 

12-341, 12-341.01, and 12-342 provide for such an award. 

CONCLUSION 

The trial court erred when it held that the Association was not the prevailing 

party in the Injunction Action.  In fact, the Association was the prevailing party, and 

as a result, it was entitled to recover the attorneys’ fees and costs incurred in that 

action.  The trial court erred in entering judgment against the Association.  

Therefore, the Association respectfully requests that this Court reverse the 

trial court’s ruling, vacate the judgment entered, enter an order requiring the trial 

court to enter judgment in favor of the Association, and remand to the trial court for 

a determination as to an award of the Association’s attorneys’ fees and costs incurred 

in defending against Bocchino’s claims.  The Association also requests that this 

Court award it its attorneys’ fees and costs on appeal.

https://1.next.westlaw.com/Document/N6D3361D03FB211E4B4D7C67CCE44C05C/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/00341.htm
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/00341-01.htm
http://www.azleg.gov/viewdocument/?docName=http://www.azleg.gov/ars/12/00342.htm
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 RESPECTFULLY SUBMITTED this 10th day of February, 2017. 

Carpenter, Hazlewood, Delgado & Bolen, PLC 

 

    

 _______________________________ 

     Chad P. Miesen 

     Charlene Cruz 

     1400 East Southern Avenue, Suite 400 

     Tempe, Arizona 85282 

     Attorneys for Defendant-Appellant 
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DESSAULES LAW GROUP 
5353 North 16

th
 Street, Suite 110 
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IN THE SUPERIOR COURT OF ARIZONA 
 

COUNTY OF MARICOPA 
 
PATRICIA BOCCHINO, 
 
  Plaintiff, 
 
 vs. 
 
FOUNTAIN SHADOWS HOMEOWNERS 
ASSOCIATION, 
 
  Defendant. 
 

  

Case No. CV2015-012434 

 
MOTION FOR SUMMARY JUDGMENT 

 

Introduction 

Plaintiff Patricia Bocchino (“Bocchino”) moves for summary judgment on her claim that 

Defendant Fountain Shadows Homeowners Association (the “Association”) unlawfully received 

and refuses to return proceeds from the sale of her property to which it was not entitled under 

Arizona law. The Association contends it incurred nearly $4,000 in attorneys’ fees and costs 

preparing and filing an ex parte Injunction Against Workplace Harassment against Bocchino. 

Although these fees and costs were never awarded, the Association apparently billed Bocchino’s 

account and, six months later, demanded the payment of those unadjudicated fees and costs 

from the title company as a condition of closing when Bocchino sold her unit in 2015. The 

Association’s forced collection of these fees out of Bocchino’s escrow is both improper and 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

D. Sandoval, Deputy
2/19/2016 1:26:00 PM

Filing ID 7210307
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unlawful as a matter of law. Because the Association had no legal basis for recovering these 

unawarded fees or costs, Bocchino is entitled to recover these proceeds as a matter of law. 

Factual Background 

The Association filed an ex parte Petition for Injunction Against Workplace Harassment 

against Bocchino, a member, on March 4, 2015.
1
 [Statement of Facts in Support of Plaintiff’s 

Motion for Summary Judgment (“SOF”), ¶ 1] The Petition did not request an award of 

attorneys’ fees or costs. [SOF, ¶ 2] The Injunction was granted on March 5, 2015, without prior 

notice to Bocchino, and did not include an award of attorneys’ fees or costs to the Association. 

[SOF, ¶ 3] Bocchino has not requested a hearing on the matter or challenged the Inunction in 

any way. [SOF, ¶ 4] 

The Association retained counsel in connection with the ex parte Injunction matter. 

[SOF, ¶ 6] Between January 2015 and September 2015, it submitted six invoices to the 

Association, totaling $3,867.28, for its attorneys’ fees and costs related to the matter. [SOF, ¶ 6] 

Some descriptions of charges assessed in the invoice include obtaining and serving an ex parte 

Injunction Against Workplace Harassment, but others include communicating with an attorney 

previously retained by Bocchino to inquire into particular charges on her account maintained 

with the Association (“HOA Account”), responding to an inquiry from Bocchino regarding why 

the Association was assessing late charges on timely payments, and sending two attorneys to 

cover an ex parte hearing. [SOF, ¶ 5; SOF ¶ 8]  

The Association maintained two separate ledgers in connection with Bocchino’s HOA 

Account. [SOF, ¶ 13] It is unclear which, if either, is an official accounting record that truly 

reflects her HOA Account. Both ledgers reflect that, between May 2015 and September 2015, 

                                                
1
 Although the merits of the Injunction against Workplace Harassment action are not at 

issue in this case, it appears that the gist of the action was that board members were allegedly 
concerned about purported interactions with Bocchino largely outside of board meetings. While 
these individual concerns may have been grounds for obtaining an Injunction Against 
Harassment pursuant to A.R.S. § 12-1809, it does not appear to be a valid Injunction under 
A.R.S. § 12-1810. 
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3 

the Association unilaterally assessed Bocchino its $3,867.28 in attorneys’ fees, plus an 

additional, unexplained $25.00.
2
 [SOF, ¶ 14; SOF, ¶ 15] During the same time period, Bocchino 

paid the Association $55.00 to be applied towards the attorneys’ fees assessed against her HOA 

Account. [SOF, ¶ 21] One of the ledgers maintained by the Association, entitled “Accounting 

Transactions,” indicates that Bocchino was properly credited for the $55.00 in payments to the 

Association. [SOF, ¶ 22] The other ledger, titled “Financial Transactions,” appears to show a 

credit for $30.00 of Bocchino’s payments towards the attorneys’ fees assessments, but 

erroneously shows an additional $25.00 attorneys’ fee assessment against her HOA Account. 

[SOF, ¶ 23] As a result, the two ledgers differ by $50.00 as to the attorneys’ fees “owed” by 

Bocchino.
3
 [SOF, ¶ 24]  

Bocchino entered into a binding contract for the sale of her condominium on August 25, 

2015 with a close of escrow date of September 24, 2015. [SOF, ¶ 25] The title company, as part 

of the sale, requested a payoff balance from the Association. [SOF, ¶ 26] On September 18, 

2015, five days before the anticipated close of escrow, the Association’s property manager, 

Planned Development Services, provided a Resale Disclosure Statement that disclosed that 

Bocchino owed $4,062.28, $3,887.28 of which was for the collection of the Association’s 

attorneys’ fees incurred in connection with the Injunction matter.
4
 [SOF, ¶ 27] $240.00 of the 

                                                
2
 Each assessment for attorneys’ fees charged to Bocchino’s HOA Account directly 

correlates with one of the six invoices submitted to the Association by Association’s counsel, 
except one. [SOF, ¶ 14; SOF, ¶ 15; SOF, ¶ 16; SOF, ¶ 17; SOF, ¶ 18; SOF, ¶ 19; SOF, ¶ 20] The 
assessment for $1,126.50, charged on June 14, 2015, is $25.00 greater than the correlating 
January 31, 2015 invoice for $1,101.50. [SOF, ¶ 15] 

3
 Both ledgers reflect the same initial $25.00 discrepancy. [SOF, ¶ 15] The attorneys’ 

fees ultimately collected from Bocchino, however, was based on the more inaccurate Financial 
Transactions ledger, which calculated an amount due of $3,887.28, based on the $3,867.28 
invoice amount, plus the unexplained $25.00, minus the $30.00 credit for Bocchino’s payments, 
plus the $25.00 payment that the Association misapplied as an additional charge. [SOF, ¶ 15; 
SOF, ¶ 21] 

4
 The $4,062.28 was calculated by adding $3,887.28 in attorneys’ fees that Bocchino 

purportedly owed the Association, per the miscalculated Financial Transactions ledger, to the 
unpaid $175.00 monthly assessment charged on September 1, 2015. [SOF, ¶ 31] 
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4 

attorneys’ fees were assessed to her HOA Account after she had entered into the real estate 

purchase contract. [SOF, ¶ 19; SOF, ¶ 20; SOF, ¶ 25;] The Resale Disclosure Statement stated 

that, “[a]ll fees are due at close of escrow.” [SOF, ¶ 28]  

Bocchino reasonably feared that disputing the attorneys’ fee charges would result in a 

forfeit of the sale, so on September 18, 2015 the sum of $4,062.28 was transferred from the title 

company to the Association. [SOF, ¶ 30] Bocchino’s unit was sold on September 24, 2015. 

[SOF, ¶ 29] 

Argument 

I.  THE ASSOCIATION WAS NOT ENTITLED TO ITS FEES AND COSTS. 

 This case concerns the Association’s decision to apply charges to Bocchino’s account for 

attorneys’ fees and costs allegedly incurred in obtaining an ex parte Injunction Against 

Workplace Harassment against Bocchino. Putting aside the questionable wisdom of paying 

thousands of dollars for a lawyer to fill out self-help forms to obtain an ex parte order that are 

largely granted as a matter of right based on a low showing, the Association was not entitled to 

recoup those voluntary charges from Bocchino. 

Arizona generally follows the American rule with respect to attorneys’ fees. In essence, a 

party is not entitled to attorneys’ fees except where expressly permitted by statute or contract.
5
 

Even then, the right to recover attorneys’ fees and costs is not absolute and must be awarded by 

a court of competent jurisdiction presiding over the dispute giving rise to the fees. The idea that 

a homeowner’s association can impose thousands of dollars for its own attorneys’ fees on a 

homeowner without any judicial oversight, or even a court case, is contrary to well-established 

law and constitutes an abuse of an association’s power to assess fees against its members.  

The Arizona judicial system does not recognize a creditor’s right to self-determine either 

the entitlement to fees or the amount of those fees, especially where inaccurate and conflicting 

                                                
5
 See Bennett Blum, M.D., Inc. v. Cowan, 235 Ariz. 204, 209, 330 P.3d 961, 966 (App. 

2014). 
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5 

accounting ledgers form the basis of those fees. The idea that a homeowner’s association can 

simply demand or coerce payment from an owner of its legal fees, absent a court order, finds no 

more support in the law than the assertion that it can decide for itself the reasonableness of those 

fees.  

A. The Association Never Requested and Was Never Awarded its Fees or Costs.  

The Association claims it incurred $3,917.28
6
 in costs and fees relating primarily to the 

Injunction against Bocchino. By applying those fees to Bocchino’s HOA Account as 

assessments for “Attorneys Fees”, the Association seems to ignore the fact that it was never 

actually awarded its legal fees in that action.  

The award of attorneys’ fees is quintessentially a function of the court and not parties. 

Even if a party has a legal basis for requesting attorneys' fees, a court must still award the fees 

before that party can claim any right to recover them. The timing, determination, and method 

of all requests and awards of attorneys’ fees and costs, incurred in connection with a litigated 

matter, are governed by Arizona law. Rule 54(g) provides that, in Arizona, claims for attorneys’ 

fees must be made in the pleading.
7
 The established method for obtaining the claimed attorneys’ 

fees involves an application to the court establishing the entitlement to fees, accompanied by an 

affidavit and supporting documents attesting to the reasonableness of fees sought.
8
  

The Court’s pivotal role in awarding fees exists even where a litigant asserts a mandatory 

right to fees.
9
 Judicial determinations of entitlement and reasonableness prevent one party from 

                                                
6
 $3,917.28 is the amount charged and collected from Bocchino, but the figure attributes 

$75.00 more in legal fees than the Association actually incurred. [SOF, ¶32]  
7
 ARCP, Rule 54(g)(1); see also King v. Titsworth, 221 Ariz. 597, 598, 212 P.3d 935, 936 

(App. 2009) (holding that a claim for attorneys’ fees not included in the initial pleading cannot 
be awarded). 

8
 ARCP, Rule 54(g)(2); Schweiger v. China Doll Restaurant, Inc., 138 Ariz. 673 183, 

189, 673 P.2d 927, 933 (App. 1983) (describing general information to include in affidavits of 
counsel and rejecting a fee application as “plainly insufficient” for failing to include this 
information). 

9
 McDowell Mountain Ranch Com. Ass’n, Inc. v. Simons 216 Ariz. 266, 271, 165 P.3d 

667, 672 (App. 2007). (citations omitted) 
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6 

forcing the other side to pay for a task that took its attorney an inordinate amount of time to 

complete or that was billed at an excessive rate.
10

 Courts serve an indispensable gatekeeping 

function when it comes to an award of fees that a homeowner’s association is not free to bypass. 

The Association’s failure to request fees from the court presiding over the Injunction 

matter is fatal to any possible claim or right to fees or costs incurred in connection with that 

action.
11

 The fact that the court hearing that matter also did not award fees is equally fatal to the 

Association’s alleged right to such fees. Assuming that the legal right existed for the 

Association to recover its fees relating to the Injunction action, which it did not as discussed 

below, it is unknown how much, if anything, the court in that case might have awarded to the 

Association on a timely fee request. The Association’s actions of substituting its own judgment 

for that of the court perfectly illustrates why unilateral shifts in litigation costs are not permitted. 

The Association decided that it was entitled to fees and independently determined it reasonable 

to collect more fees from Bocchino than the Association actually incurred.
12

 The absence of a 

valid fee request and award barred the Association from charging and collecting from Bocchino 

for any legal fees incurred. 

B. The Association’s Declaration Does Not Provide a Basis for the 
Association Recovering Its Fees and Costs in the Injunction Action 
Against Bocchino. 

 A homeowner’s association that files a lawsuit often will rely on its Declaration of 

Covenants, Conditions and Restrictions for Fountain Shadows (“Declaration”) as the contractual 

basis for its entitlement to fees. The Association’s Declaration contains the following provision: 

In the event the Association employs an attorney or attorneys to enforce the 
collection of any amounts due pursuant to this Declaration or in connection with 
any lien provided herein, or the foreclosure thereof, or to enforce compliance with 
or specific performance of the terms and conditions of this Declaration, the 

                                                
10

 Schweiger v. China Doll Restaurant, Inc., 138 Ariz. at 188, 673 P.3d at 933. 
11

 King, 221 Ariz. at 598, 212 P.3d at 936. 
12

 The Association forcibly collected attorneys’ fees from Bocchino in the amount of 
$3,917.28, despite having incurred only $3,867.28 in fees. 
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7 

Owner, Owners and parties against whom the action is brought shall pay all 
attorneys’ fees, costs and expenses thereby incurred by the Association in the 
event the Association prevails in any such action. 

[SOF, ¶ 33]  

Thus, the Declaration provides for an award of attorneys’ fees in three circumstances: 

(a) “to enforce the collection of any amounts due pursuant to the Declaration,” (b) “in 

connection with any lien provided [in the Declaration], or the foreclosure thereof,” and (c) “to 

enforce compliance with or specific performance of the terms and conditions of this 

Declaration.” The commencement of an ex parte Injunction Against Workplace Harassment 

action does not fall into any of these categories. It is not the “collection of any amount due”; it is 

not “in connection with any lien…or the foreclosure thereof”; and it is not “to enforce 

compliance with or specific performance of” the Declaration. The statutory right to seek an 

injunction against harassment does not fall within this contractual provision. 

This provision is further inapplicable because it is clear that the Association is entitled to 

the fees and costs only “in the event the Association prevails in any such action.” In other 

words, this provision of the Declaration only applies to fee requests and awards if the matter 

was litigated, the Association prevailed, and fees and costs are awarded. This provision does not 

allow the Association to self-determine its entitlement and the amount of its fees. Notably, the 

attorneys’ fees assessed to Bocchino’s HOA Account are not limited to the litigation costs 

related to the Injunction action but also includes nearly $1,000.00 in fees incurred after the fact. 

[SOF, ¶¶ 9-12] 

The Declaration did not justify the Association’s collection of its attorneys’ fees and any 

attempt to collect attorneys’ fees pursuant to the Declaration constitutes an abuse of the 

Association’s power to assess fees on its members.   
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C.  The Injunction Against Workplace Harassment Statute Does Not Provide 
for an Award of Attorneys’ Fees and Costs for Obtaining an Ex Parte, 
Uncontested Injunction. 

Injunctions against Workplace Harassment are governed by A.R.S. § 12-1810. The 

statute allows plaintiffs to obtain an injunction without providing notice to the adverse party.
13

 

The defendant in an Injunction against Workplace Harassment matter is not entitled to a hearing 

until after the injunction is imposed.
14

 At any time during the period that the injunction is in 

effect, the defendant may request a hearing.
15

 Within ten days of defendant’s request, the court 

will hold a hearing and then continue, modify or quash the injunction.
16

 Presumably because it 

demarks the final decision on the merits, “the court may enter an order that requires any party to 

pay the costs of the action, including reasonable attorney fees,” only after the opposing party 

has requested and been heard at a hearing to contest the injunction.
17

 

The injunction in this case was issued on an ex parte basis and was never challenged by 

Bocchino. The Association, therefore, cannot rely on A.R.S. § 12-1810 as a statutory basis for 

collecting its fees. If the Association had requested fees, which it did not, and a hearing had 

been conducted for Bocchino to contest the injunction, which did not occur, then the next step 

would be for the presiding court to decide whether fees are warranted in this case and, if so, in 

what amount. The statutory language underscores the obvious fact that it is the courts, and not 

the litigants, who decide whether and in what amount fees should be awarded. The 

                                                
13

 See A.R.S. § 1810(E) (“Rule[] 65(a)(1) [Preliminary injunction; notice] . . . of the 
Arizona rules of civil procedure do[es] not apply to injunctions requested pursuant to this 
section”). 

14
 See A.R.S. § 12-1810(G). 

15
 Id. 

16
 Id. 

17
 See A.R.S. § 12-1810(O) (“On notice to the affected party and after a hearing, the court 

may enter an order that requires any party to pay the costs of the action, including reasonable 
attorney fees”) (emphasis added).  
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Association’s attempt to get around this process was an abuse of the Association’s power to 

assess charges against its members and a clear violation of the law. 

II.  A.R.S. § 33-1255 DOES NOT ENTITLE DEFENDANTS TO UNILATERALLY 
DETERMINE THE AMOUNT OF ATTORNEYS’ FEE TO BE CHARGED TO 
BOCCHINO. 

Bocchino anticipates that the Association will argue that it was entitled to recover its 

attorneys’ fees under A.R.S. § 33-1255(E) as a “common expense” assessed exclusively to 

Bocchino due to alleged “misconduct.” This statute provides that: “If any common expense is 

caused by the misconduct of any unit owner, the association may assess that expense 

exclusively against that unit.” 

Attorneys’ fees incurred in litigation are not “common expense assessments” within the 

meaning of that statute. It is clear from subsection (C) that the “common expenses” in the statute 

refer to expenses associated with maintenance, repair or replacement of common elements.
18

 

According to an article written by James Hazlewood and published on a website maintained by 

the Association’s counsel, A.R.S. § 33-1255(C) is coined the “pass through” statute that “can 

impact who pays for a repair.”
19

 An article published by a different local firm, which also 

advocates for homeowner associations, discusses A.R.S. § 33-1255(C), noting that the statute 

allows homeowner associations to assess unit owners for repairs where the association initially 

bore the expense.
20

 This statute does not apply to fees incurred in a lawsuit. 

                                                
18

 A.R.S. § 33-1255(C) (“Unless otherwise provided for in the declaration, all of the 
following apply: (1) Any common expense associated with the maintenance, repair or 
replacement of a [common area allocated for the exclusive use of fewer than all units] shall be 
equally assessed against the units to which the [common area] is assigned. (2) Any common 
expense or portion of a common expense benefitting fewer than all of the units shall be assessed 
exclusively against the units benefited.”) 

19
 James Hazlewood, Condominiums: How Do We Know Who Repairs What? (June 4, 

2010), http://www.carpenterhazlewood.com/condominiums-know-repairs/ (emphasis added). 
20

 Charles E. Maxwell and Brian W. Morgan, Passing on Common Expenses to 
Benefitting Homeowners, https://hoalaw.biz/passing-on-common-expenses-to-benefiting-
homeowners/ (last visited Feb. 17, 2016) (emphasis added). 
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10 

 Attorneys’ fees incurred in a legal proceeding are not “common expense assessments.” 

Moreover, if A.R.S. § 33-1255 was applicable, the Association has assessed the wrong owner. 

Under A.R.S. § 33-1255(C)(2), “Any common expense . . . benefiting fewer than all of the units 

shall be assessed exclusively against the units benefitted.” Here, the HOA sought and obtained 

an injunction against harassment solely for the benefit of individual board members. Bocchino 

received no benefit from the Injunction Against Workplace Harassment action. Under A.R.S. § 

33-1255, therefore, the expenses that the Association incurred for the benefit of its board 

members should be properly assessed against them. The fact that they happen to be board 

members does not entitle them to use community funds to further their personal agendas.  

A.R.S. § 33-1255 trumps neither the attorneys’ fees provision in the Declaration nor the 

Arizona Rules of Civil Procedure regarding attorneys’ fees.
21

 To suggest that an association 

could characterize the fees it incurs as “common expense assessments” and then assess them to 

the owner against whom those fees were incurred deliberately ignores the express provisions in 

the Declaration and Arizona law that govern when such fees are awardable and to whom. 

Finally, absent a judicial determination of “misconduct” by Bocchino, A.R.S. § 33-1255(E) does  

not provide a basis through which the Association can unilaterally assess attorneys’ fees, 

especially in excess of those actually incurred. 

Conclusion 

 The Association does not have unfettered power to collect unadjudicated and unawarded 

attorneys’ fees and costs from an owner. In demanding the payment of these amounts out of 

Bocchino’s escrow, the Association has effectively conducted an improper and unlawful 

                                                
21

 See Arizona Rules of Civil Procedure, Rule 54(g) (requiring parties to include a claim 
for attorneys’ fees in pleading and requiring a motion for attorneys’ fees after a decision on 
merits); see also McDowell Mountain Ranch Community Ass’n, Inc. v. Simons, 216 Ariz. 266, 
165 P.3d 667 (App. 2007) (holding that courts retain a vital role in awarding fees, regardless of 
the source of the fee provision); Schweiger v. China Doll Restaurant, Inc., 138 Ariz. 183, 673 
P.2d 927 (App. 1983) (outlining the proper methodology for establishing a claim for attorneys’ 
fees so that a court can make a reasonability determination). 
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11 

garnishment of her sale proceeds. Accordingly, Bocchino is entitled to summary judgment and 

to her costs and attorneys’ fees in bringing this action. 

DATED this 19 day of February 2016. 

DESSAULES LAW GROUP 
 
By:  /s/ Ashley C. Hill   

Jonathan A. Dessaules 
Douglas C. Wigley 
Ashley C. Hill 
Attorneys for Plaintiff  

 
COPY of the foregoing mailed 
and emailed this 19

th
 day of February to: 

 
Chad P. Miesen 
CARPENTER HAZLEWOOD, DELGADO & BOLEN, PC 
1400 E. Southern Avenue, Suite 400 
Tempe, AZ 85282 
 
/s/ Jenna Pitchel 
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Jonathan A. Dessaules, State Bar No. 019439 
Douglas C. Wigley, State Bar No. 027223 
DESSAULES LAW GROUP 
5353 North 16

th
 Street, Suite 110 

Phoenix, Arizona 85016 
Tel. 602.274.5400 
Fax 602.274.5401 
jdessaules@dessauleslaw.com 
dwigley@dessauleslaw.com  
 
Attorneys for Plaintiff 
 

IN THE SUPERIOR COURT OF ARIZONA 
 

COUNTY OF MARICOPA 
 
PATRICIA BOCCHINO, 
 
  Plaintiff, 
 
 vs. 
 
FOUNTAIN SHADOWS HOMEOWNERS 
ASSOCIATION, 
 
  Defendant. 
 

  

No. Case No. CV2015-012434 

 
STATEMENT OF FACTS IN SUPPORT 
OF PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 
 

Plaintiff Patricia Bocchino (“Bocchino”), by and through undersigned counsel, hereby 

submits the following Statement of Facts in support of her Motion for Summary Judgment filed 

contemporaneously herewith: 

1. On March 4, 2015, Defendant Fountain Shadows Homeowners Association (the 

“Association”) filed an ex parte Petition for Injunction Against Workplace Harassment against 

Bocchino. [Exhibit 1 (Verified Petition for Injunction Against Workplace Harassment)] 

2. The Petition did not include a request for an award of attorneys’ fees in connection 

with the Injunction Against Harassment filed against Bocchino. [Exhibit 1; Exhibit 3 

(Defendant’s Response to Plaintiff’s First Request for Admissions), ¶ 6] 

3. On March 5, 2015, an Injunction Against Workplace Harassment was issued 

against Bocchino at an ex parte hearing in the Manistee Justice Court. [Exhibit 2 (Injunction 

Order)] 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

S. Bagnall, Deputy
2/19/2016 1:37:00 PM

Filing ID 7210382
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2 

4. The Injunction did not award the Association the recovery of its attorneys’ fees 

and costs. [Exhibit 2; Exhibit 3, ¶ 7] 

5. A redacted version of a “Transactions Listing Report,” provided by the 

Association’s counsel, shows that its attorneys’ fees were incurred through the rendering of 

legal services, which included obtaining and serving an ex parte Injunction Against Workplace 

Harassment, communicating with an attorney Bocchino had retained to inquire about the 

presence of charges on her account, reviewing videos, responding to inquiry from Bocchino 

regarding why the Association was assessing late charges on timely payments made through the 

Association’s web portal, and sending two attorneys to cover an ex parte hearing. [Exhibit 5 

(Transactions Listing Report)] 

6. The counsel retained by the Association, in connection with the Injunction matter, 

submitted six invoices to the Association, between January 2015 and September 2015, totaling 

$3,867.28. [Exhibit 4 (Carpenter, Hazelwood, Delgado & Bolen Invoices)] 

7. Invoice No. 135871, dated January 31, 2015, amounted to $1,101.50 in charges 

for rendered legal services, including the review of emails from community manager and the 

drafting of Verified Petition Against Workplace Harassment. [Exhibit 4, pgs. 1-2] 

8. Invoice No. 138684, dated March 31, 2015, amounted to $1,832.28 in charges for 

a process server fee and rendered legal services, including the review of emails, strategizing, 

preparing for the ex parte hearing, the attendance of two attorneys at the ex parte hearing. 

[Exhibit 4, pgs. 3-4] 

9. Invoice No. 142153, dated June 30, 2015, amounted to $120.00 in charges for the 

receipt and review of email from property manager. [Exhibit 4, pg. 5] 

10. Invoice No. 143657, dated July 31, 2015, amounted to $573.50 in charges for 

legal services rendered, including a series of correspondences with the Association’s community 

manager, Bocchino, an attorney previously retained by Bocchino, and review of Transactions 

Listing Report. [Exhibit 4, pgs. 6-7] 
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3 

11. Invoice No. 144998, dated August 31, 2015, amounted to $168.00 in charges for 

legal services rendered, including a series of correspondences with Bocchino and the 

community manager. [Exhibit 4, pgs. 8-9] 

12. Invoice No. 146534, dated September 30, 2015, amounted to $72.00 in charges for 

legal services rendered, consisting solely of “Review current status of matter”. [Exhibit 4, pg. 

10] 

13. The Association maintained two separate ledgers in connection with Bocchino’s 

HOA assessments. [Exhibit 6 (Accounting Transaction ledger); Exhibit 7 (Financial Transaction 

ledger)] 

14. Both ledgers reflect that, between May 2015 and September 2015, the Association 

unilaterally assessed Bocchino its $3,867.28 in attorneys’ fees. [Exhibit 6; Exhibit 7, pgs. 4-6] 

15. Both ledgers reflect that on June 14, 2015, Bocchino’s HOA Account was 

assessed $1,126.50, which is $25.00 more than Invoice No. 135871, submitted to the 

Association from its counsel on or around January 31, 2015. [Exhibit 4, pg. 1; Exhibit 6, pg. 1; 

Exhibit 7, pg. 4] 

16. Both ledgers reflect that on May 12, 2015, Bocchino’s HOA Account was 

assessed $1,832.28 for attorneys’ fees, directly correlating with Invoice No. 138684, dated 

March 31, 2015. [Exhibit 6, pg. 1; Exhibit 7, pg. 4; Exhibit 4, pgs. 3-4] 

17. Both ledgers reflect that on July 17, 2015, Bocchino’s HOA Account was assessed 

$120.00 for attorneys’ fees, directly correlating with Invoice No. 142153, dated June 30, 2015. 

[Exhibit 6, pg. 1; Exhibit 7, pg. 5; Exhibit 4, pg. 5] 

18. Both ledgers reflect that on August 6, 2015, Bocchino’s HOA Account was 

assessed $573.50 for attorneys’ fees, directly correlating with Invoice No. 143657, dated July 

31, 2015. [Exhibit 6, pg. 1, Exhibit 7, pg. 5, Exhibit 4, pgs. 6-7] 
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4 

19. Both ledgers reflect that on September 5, 2015, Bocchino’s HOA Account was 

assessed $168.00 for attorneys’ fees, directly correlating with Invoice No. 144998, dated August 

31, 2015. [Exhibit 6, pg. 2; Exhibit 7, pg. 5; Exhibit 4, pgs. 8-9] 

20. Both ledgers reflect that on September 8, 2015, Bocchino’s HOA Account was 

assessed $72.00 for attorneys’ fees, directly correlating with Invoice No. 146534, dated 

September 30, 2015. [Exhibit 6, pg. 2; Exhibit 7, pg. 5; Exhibit 4, pg. 10] 

21. Bocchino made three payments towards the attorneys’ fee assessments, the first on 

June 11, 2015 for $25.00; the second on July 31, 2015 for $25.00; and the third on August 21, 

2015 for $5.00, totaling $55.00. [Exhibit 6; Exhibit 7, pgs. 4-5] 

22. The Accounting Transactions ledger shows that Bocchino was properly credited 

for all $55.00 in payments made. [Exhibit 6, pg. 1] 

23. The Financial Transactions ledger shows that Bocchino was properly credited for 

her payments made on June 11, 2015 and August 21, 2015, but the July 31, 2015 payment for 

$25.00 appears to have applied as an additional charge against her HOA Account. [Exhibit 7, 

pgs. 4-5] 

24. After all attorneys’ fees charges and Bocchino’s payments were applied to 

Bocchino’s HOA Account, she “owed” the Association $3,837.28 in remaining attorneys’ fees, 

per the Accounting Transactions ledger, and $3,887.28, per the Financial Transactions ledger. 

[Exhibit 6; Exhibit 7, pgs. 4-6] 

25. Bocchino entered into a binding contract for the sale of her condominium on 

August 25, 2015 with a close of escrow date of September 24, 2015. [Exhibit 8 (Purchase 

Contract), pgs. 1, 9] 

26. The title company, as part of the sale, requested a payoff balance from the 

Association. [Exhibit 9 (Resale Disclosure Statement)] 
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27. The Association’s property manager, Planned Development Services, provided a 

Resale Disclosure Statement on September 18, 2015 that disclosed that Bocchino owed 

$4,062.28. [Exhibit 9] 

28. The Resale Disclosure Statement stated that, “[a]ll fees are due at close of 

escrow.” [Exhibit 9] 

29. Bocchino sold her unit on September 24, 2015. [Exhibit 8] 

30. The sum of $4,412.28 was transferred to the Association from the title company 

on September 18, 2015, $4,062.28 of which was attributable to “Owners Current Balance.” 

[Exhibit 10 (Copy of Pioneer Title Agency, Inc. Check No. 123585)] 

31. The “Owners Current Balance” of $4,062.28 appears to have been derived by 

adding Bocchino’s unpaid September 1, 2015 monthly assessment of $175.00 together with 

Bocchino’s remaining unpaid attorneys’ fees assessments of $3,887.28, per the miscalculations 

contained in the Financial Transactions ledger. [Exhibit 7, pg. 6]  

32. $3,917.28 is the amount charged and collected from Bocchino, but the figure 

attributes $75.00 more in legal fees than the Association actually incurred. [Exhibit 4; Exhibit 7, 

pgs. 4-6] 

33. The Association’s Declaration contains the following provision: 
 
In the event the Association employs an attorney or attorneys to 
enforce the collection of any amounts due pursuant to this 
Declaration or in connection with any lien provided herein, or the 
foreclosure thereof, or to enforce compliance with or specific 
performance of the terms and conditions of this Declaration, the 
Owner, Owners and parties against whom the action is brought shall 
pay all attorneys’ fees, costs and expenses thereby incurred by the 
Association in the event the Association prevails in any such action. 
 

 [Exhibit 11 (Declaration)] 
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DATED this 19th day of February 2016. 

DESSAULES LAW GROUP 
 
 
By:   /s/ Ashley C. Hill  

Jonathan A. Dessaules 
Douglas C. Wigley 
Ashley C. Hill 
Attorneys for Plaintiff 
 

 
COPY of the foregoing mailed/e-mailed  

this 19
th

 day of February 2016 to: 

 

Chad P. Miesen 

CARPENTER, HAZLEWOOD, DELGADO & BOLEN PLC 

1400 E. Southern Ave., Suite 400 

Tempe, Arizona 85282 

Attorney for Defendant 
 

 

 

/s/ Jenna Pitchel  
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Manistee Justice Court/AZ007043J/0707 14264 W. Tierra Buena Lane Sur rise, AZ 85374 

Fountain Shadows Homeowners Association 
Plaintiff I Plaintiff Employer 

(Work Injunction ONLY) 

Patricia Bocchino 
Defendant 

Birth Date: 8736 North 67th Lane 
·-------- Address 

Donald Toothman 
A-=--9-en.....,t~'s.....,N-=-a_m_e ___________ _, Glendale, AZ 85345 

(Work Injunction ONLY) City, State, ZIP Code 
Case No. CC2015039699 

: This is n~t a cou~ order . . ,· ; 

PETITION for 

DIRECTIONS: Please read the Plaintiffs Guide Sheet before filling out this form. 

1. DefendanVPiaintiff Relationship: [ ] Married now or in the past [ ] Live together now or lived together in the past, 

[ ] Child in common [ ] One of us pregnant by the other [ ] Related (parent, in-law, brother, sister or 
grandparent) ( ] Dating-never lived together 
(X] Other:neighbor 

2. [ ] If checked, there is a pending action involving maternity, paternity, annulment, legal separation, dissolution. 
custody, parenting time or support in county. 

Case#: _______ _ 

3. Have you or the Defendant been charged or arrested for domestic violence OR requested a Protective Order? 
[ ] Yes [X] No [ ] Not sure 

If yes or not sure, explain: 

4. I need a Court Order because: (PRINT both the dates and a brief description of what happened): 

Date(s) Tell the judge what happened and why you need this order. A copy of this petition is provided to the 
defendant when the order is served. 

03/05/2015 Please see attached Petition and statements from authorized agents and officers of Fountain 
Shadows Homeowners Association attached as exhibits "A'' through "D." 

FffP.r.tivP; · TnnP. 1 ?.0 11 Pa2e I of2 Adooted bv Administrative Directive No. 2013-03 
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Case No. CC2015039699 

Manistee Justice Court/AZ007043J/0707 14264 W. Tierra Buena Lane Surprise, AZ 85374 

5. The following persons should also be on this Order. As stated in number 4, the Defendant is a danger to them: 
Donald Toothman 
Vern Carrillo 
John Gaytan 
Donna Toothman 

6. Defendant should be ordered to stay away from these locations, at all times, even when I am not present: 

[ ) Home: 
[X] Work: (Address protected); 
[X] School/Others: Fountain Shadows Homeowners Association : 5959 W. Brown , Glendale , AZ 85302; 

7. [ ] If checked, because of the risk of harm, order the defendant NOT to possess firearms or ammunition. 

8. [ ] If checked, order the Defendant to participate in domestic violence counseling or other counseling. This can be 
ordered only after a hearing of which Defendant had notice and an opportunity to participate. 

9. Other: Plaintiff requests that the Court order Ms. Bocchino not to come near Plaintiff or any of its authorized officers 
while performin work duties which includdes Association meetings. ; Plaintiff further requests that the Court order 
Ms. Bocchino not to come on or near: Planned Development Services, Inc at 14100 North 83rd Avenue, Suite 200, 
Peoria, Arizona 85381; Donald and Donna Toothman (address listed); and John Gaytan (address listed). ; 

Under penalty of perjury, I swear or affirm the above statements are true to the best of my knowledge, and I 
request an Order /Injunction granting relief as allowed by Jaw. 

MAR 0 5 ZD15 
'-'-­Date 
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1 Carpenter, Hazlewood, Delgado & Bolen, PLC 
Attorneys at Law 

2 1400 E. Southern Avenue, Suite 400 
Tempe, Arizona 85282 

3 t 480.991.6949 1 t 480.991.7040 
minuteentries@carpenterhazlewood. com 

4 Chad Miesen 024910 
Allison Kline 031792 

5 FOUNTSHAD.0025 

6 Attor'neys for Plaintiff 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MANISTEE JUSTICE COURT 

14264 W. TIERRA BUENA LANE 

SURPRISE, ARIZONA 85372 

(602) 372-2000 

FOUNTAIN SHADOWS 
HOMEOWNERS ASSOCIATION, an 
Arizona non-profit corporation, 

Case No.---------

Plaintiff, 

v. 

PATRICIA BOCCHINO 

Defendant 

VERIFIED PETITION FOR 
INJUNCTION AGAINST 

WORKPLACE HARASSMENT 

21 Plaintiff, Fountain Shadows Homeowners Association ("Association"), an Arizona 

22 

23 

24 

25 

26 

27 

28 

non-profit corporation, by and through its undersigned attorneys, hereby moves the Court 

for an injunction against workplace harassment against Defendant Pa~cia Bocchino 

( .. Bocchino"). 

I. INTRODUCTION AND FACTUAL BACKGROUND 
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1 Plaintiff is a homeowners association whose officers and agents include members of 

2 the Association's board of directors, employees of the Association's managing agent, 
3 

4 
Planned Development Services, Inc., and undersigned counsel at Carpenter, Hazlewood, 

5 Delgado & Bolen, PLC. 

Defendant Bocchino is a female, approximately five feet six inches (5' 6") in height, 6 

7 
with a weight of approximately 170 pounds, and blonde hair. 

8 
9 Defendant Bocchino owns a property located within the Association, at Lot 12, 

10 8736 North 67th Lane, Glendale, Arizona 85345. This property is subject to the 

11 

12 
Declaration of Covenants, Conditions and Restrictions for Fountain Shadows ("CC&Rs"). 

13 
Plaintiff's contact information is as follows: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

n. 

Fountain Shadows Homeowners Association 
c/o Planned Development Services, Inc. 

14100 N. 83rd Avenue, Suite 200 
Peoria, Arizona 85381 

and 
c/o Carpenter Hazlewood Delgado & Bolen, PLC 

1400 East Southern Avenue, Suite 400 
Tempe, Arizona 85282 

Defendant Bocchino's contact information is as follows: 

Patricia Bocchino 
8736 North 67th Lane 

Glendale, Arizona 85345 

LEGAL ARGUMENT 

Plaintiff requests an injunction against workplace harassment pursuant to A.RS. § 

12-1810 because Defendant Bocchino has harassed Plaintiff's board members and 

employees of Plaintiff's managing agent, Planned Development Services, Inc. 

2 
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1 Harassment is defined as a single threat or act of physical harm or damage or a 

2 
series of acts over any period of time [towards the employer or any person who enters the 

3 

4 
employer's property or who is perfonning official work duties] that would cause a 

5 reasonable person to be seriously alanned or annoyed. Defendant Bocchino has engaged in 

6 a series of acts that have caused Plaintiffs board members and employees of Plaintiff's 
7 

managing agent, Planned Development Services, Inc., to be both seriously alarmed and 
8 

9 annoyed. Ms. Bocchino has used e-mail, voice mail, phone conversations, and Association 

10 Board of Directors meetings to harass the officers and agents of the Association. 

11 

12 

13 

Donald Toothman serves as the Board Treasurer of the Fountain Shadows 

Homeowners Association. Ms. Bocchino bas committed numerous acts of harassment 

14 towards Mr. Toothman, as the Board Treasurer, and against his wife Donna Toothman. 

15 See Statement of Donna and Donald Toothman, attached hereto as Exhibit "A." 
16 

17 

18 

Attached to this Petition at Exhibit ''B" is a statement from John Gaytan who serves 

as the Board Vice President of the Fountain · Shadows Homeowners Association. Ms. 

19 Bocchino has committed acts of harassment towards Mr. Gaythan, as the Board Vice 

20 

21 

22 

23 

24 

25 

President, and has also witnessed her erratic behavior at a meeting. See Statement of John 

Gaytan, attached hereto as Exhibit ''B." 

Attached to this Petition at Exhibit "C" is a statement from Vern Carrillo, 

Community manager at Planned Development Services, Inc., the Association's managing 

26 
agent, detailing the acts of harassment Defendant Bocchino has conunitted towards him. 

27 See statement ofVem Carrillo, attached hereto as Exhibit "C." 

28 

3 
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1 Additional to the foregoing, attached to this Petition at Exhibit ''D" is the Glendale 

2 Police Department Offense Report from December 10, 2014 (the "Police Report"). The 

3 

4 
Police report details specific incidences of Ms. Bocchino's problematic behavior and 

5 continued harassment against members of the Association' s Board which occured at the 

6 Association's Annual meeting on December 10, 2014. See statement of Glendale Police 

7 
Department Offense Report, attached hereto as Exhibit "D." 

8. 

9 ill. CONCLUSION 
' 

10 

11 

Based on the foregoing reasons, Plaintiff respectfully requests that the Court order 

Defendant Bocchino not to commit an act of harassment against Plaintiff or any of its 
12 

13 
authorized agents or officers listed in this Petition and further order Defendant Bocchino 

14 not to contact any of the agents or officers of Plaintiff in person, by phone, or via email. 

15 Plaintiff also requests that the Court order Defendant Bocchino not to come near Plaintiff 

16 

17 
while performing work duties which includes Association meetings. 

18 Plaintiff further requests that the Court order Defendant Bocchino not to come on or 

19 near: 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Planned Development Services, Inc. 
14100 North 83rd Avenue, Suite 200 
Peoria, Arizona 853 81 

Donald and Donna Toothman 
8626 N. Fountain Drive 
Peoria, Arizona 85345 

John Gaytan 
6758 W. Ruth Avenue 
Peoria, Arizona 85345 

4 



APP48

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RESPECTFULLY SUBMITIED this ~ day of March, 2015. 

Carpenter, Hazlewood, Delgado & Bolen, PLC 

By: A 1' 
17 Allison Kline 

ChadMiesen 
1400 E. Southern Avenue, Suite 400 
Ten1pe,~ona 85282 
Attorneys for Plaintiff 

5 
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. 623930025'3 T0:2985975 

February 5th, 2015 

RE: Patricia Bocchino, Fountain Shadows 

To whom it may concern: 

My name is Donna Toothman I live at 8626 N. Fountain Dr. 
Peoria Arizona, in the Fountain Shadows HOA. I have Uved here 
for 11 years. I am married to Donald Toothman who has lived 
fn the community ~I most 30 years. 

Donald has been a Board member for the last 7 years. Serving 

as treasurer and on site volunteer. 

I serve as a volunteer handlfng emergencies that occur on the 
property, as well as contractors on site, or doing errands for 
the board or management company. I also handle the cabana 
reservations and clean up. I meet with the landscapers and 

generally do odds and ends for people. 

I do these things because the Board members have full time 
jobs and it's easier for me to do these things than having a 
board member take a day off. 

Because I do these things I have come under attack by several 
residents in the community. The newest and worst is the 
owner of lot 012 (8738 N. 67th Lane,) a Ms. Patricia Bocchino. 

Usted fn this letter or some of the more severe and notable 
encounters I have had (with or without my husband} and thfs 

Individual. 

EXHIBIT 
A 



APP50

T0:298597S 

Incidents with Ms. Patricia Bocchino 

Ms. Bocchino started remodeling her home in January 2014. 
During this time my husband was introduced to Ms. Bocchino, 
we were met with an extremely angry person, she did not like 
us or any member of the board or how anything was being run 
and that she was going to fix the situation. 

During the February Board of Directors meeting Bocchino 
announced her Intention to have the current board members 
removed and the property management replaced. And all 
contractors fired immediately. At the end of this meeting as I 
was leaving the meeting room Bocchino asked the sheriff's 
deputy to arrest me for assault because I looked at her. What 
she failed to realize Is I had left my vfdeo recorder on and that 
the sheriffs deputy was standing right beside me. When the 
deputy refused to take action Bocchino phoned 911. Bocchino 
then told the police that I tried to assault her with my 

eyeglasses. 

Ms. Bocchino did not attend the next 3 board meetings. What 
she did do was go to many of the resident's homes and fie 
about the board actions. Calling my husband and pervert a·nd 
embezzler. Also that the board was taking kickbacks from the 
tow truck company and their drivers. All proven to be false and 
outright lies. She continues going around to tell residents that 
my husband has pulled out a weapon or his badge to intimidate 
anyone who disagrees with him. This is also false. 
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T012985975 

She has berated anyone who likes the way the community 
looks or shows any support to the Board of Directors or Donald 
and myself. She has interjected herself in gatherings at the pool 
that she was uninvited and had to be asked to leave. The 
residents of this community are tired of Bocchino and her 
"rantfn& ravings and threats towards the residents of this 
community." 

In July 2014 things really escalated to a boiling point. When our 
newsletter came out announcing that the pool, spa and cabana 
would be closing for maintance and renovations to meet state 
requirements. Bocchino went ballistic. 

The pool was closed August 4th. And Bocchino started driving 
by my home threatlng myself and my husband. That same 
morning while I was talking to a resident at my front door 
Bocchino drove by screaming at me that we had no right to 

close the pool and that I would get what's coming to me. r 

excused myself from the other resident and closed my front 
door. From this she drove by the pool tearing down the pool 
dosed sign. 

Ms. Bocchino spent the remainder of the morning sitting on a 
park bench directly across my home. Shouting threats at my 
house. She also tried to arrange a hostile meeting in front of 
my home. This prompted Vern at PDS to arrange security for 
my home. Since I was home alone and terrified. 

On August 30th, 2014, we encountered her at the garbage 
dumpsters. She once again started in on both my husband and 
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myself. Callfng us Nazis and that our time was coming' to get 
what we deserved. On advice from a medical professional we 
ignored her and went on our way home. Ms. Bocchino then 
followed us and tried to drive us off the road and into the 
retention pond. Failing thfs she drove her vehicle and blocked us 
from entering our garage. At this my husband lowered the 
driver's side window to ask Bocchino what her problem was. She 
yelled that we Nazis and need to quit harassing her. 

The last few months have been the worst of all. On November 
28th 2014, as I was putting up the year's holiday decorations 
Ms. Bocchino drove by. 1 was minding my own business, when 
she yelled out of her drive(s window that I was harassing her. 
And because I had my phone in my hand she accused me of 
taking her picture. I had not said a word to her and I dld not 
respond to her comments. Bocchino drove off in a huff. 

Several weeks later as Donald and Vern were doing a property 
inspection of whfch Bocchino and Julie Chavez were supposed 
to joJn them but did not and decided to do their own 
inspection, which included looking into people's front door 

· windows (of which I received three phone calls and one person 
to person complaint which I then passed on to Donald and Vern 
via my cell phone.) 

I was on my balcony when Bocchino and Julie Chavez passed 
my garage heading towards my front door. Upon seeing me 
the threats and harassing verbiage began. And again the 
accusations of taking her picture started again. I phoned 911 

I 
I 
I 
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FEB-6-2015 !0: 47P F'Rll11 TOOTHMRH 1012985975 

for the first time against Bocchino and Julie Chavez. The pollee 
arrived. and the two ladles proceeded to argue with the officer, 
but finally the women ceased their activities and went home. 
They later tried to have harassment charges filed against the 
pollee officer who responded to my call. 

December lOth 2014 things came to a head before the annual 
Board meeting got started. Bocchino was the first resident to 
come into the meeting room, and started belittling the board, 
PDS, and Donald. This can all be seen on the December Board 
of Directors video. 

Before the meeting started she tried to engage me by 

complaining about the colors chosen to paint the cabana 
tableS1 and that the work I did looked like a two year old did it. 
She told everyone not to eat the cookies I made because I had 
cats in my house. On and on Bocchino went f just ignored her. 

The followrng day we drove past each other and she started to 
say something to me but instead held both her hands over her 
face nearly running over a curb. 

On January 28th while Donald and Vern were again doing a 
proper:ty inspection and handling a private matter with another 
resident Bocchino again went out of her way to harass them 
both. Vern caught thfs on tape. 

Ms. Bocchino and several other residents who have aligned 
themselves with Ms. Bocchino are the reasons the Board · 

decided not to have any activities involving other residents, for 
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fear their anger and hostility will spill over into violence. As It 
stands now r am a prisoner In my own home afraid of opening 
my front door for fear Ms.·socchino or one of her followers will 
see me. I cannot enjoy the pool spa or the cabana I worked so 
hard at cleaning and refurbishing myself for the fear I will have 
a run in with these individuals. 

Bocchino has been obsessed with me my house and my 
marriage, she has spent days staJking my house taking pictures, 
filing complaints against me. She cannot stop with her 
harassing behavior. 

I live in a constant state of terror because of Bocchino and her 
gang of thuds. Having my home suffer criminal damage twice 
has made me. fearful of any knock or doorbell rings at my door. 

I cannot walk my dog In the community by myself for fear of 
personal harm from these individuals. 

Donald and I have had many more confrontations with 
Bocchino that we overlooked hoping things would get better 
but we realize that will never happen. 

Respectfully, 

Donna Toothman, 

~~~~~ 
Donald Toothman, 

Q.JJ~J~ 

P.6-'6 
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2/8/2015 
I 

RE: Patrlda Bocchino, Fountain Sha+ws 

I 
As the VI~ president of Fountain Sh~dows HOA I am wrltlng to you regarding the ongoing harassment 
of me,and the Board of Fountain Sh~dows by Ms. Bocchino • 

. 
I am the lucky one because I have ofy had to deal with Ms. Bocchino at our meetings, which I believe 
you have seen the videos. septemb r 10, 2014 we gave her a chance to speak to the board during the 
executive meeting, and she finished nd walked out, then came back In during the recess between 
meetings and got upset with me be use 1 would not listen to her continue her complaint since I was the 
only board member present. : 

i 

The other time I had a confrontatlo~; with her was at the annual meeting on 12/10/14. When the Sheriff 
officer asked me to sit next to her a d not leave, because she did not want ms. Bocchino sitting next to 
her gun. Ms. Bocchino then went o accusing me of stealing her seal I explained to her that the officer 
wanted me their and she went off o both of us. All of this Is on the video. 

I 

RiL"Ia,k j 

J'"' P ~aytan : 
VIce president Fountain Shadows HOA. 

! 

EXHIBIT 
B 
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March 4, 2015 

To whom It may concern, 

I have been the community manager for the Fountain Shadows HOA for the past seven years and have 
been a Community Manager for over 21 years. I have never had to deal with a person like Ms Patricia 
Bocchino before. 

Her aggressive behavior at the Board of Directors meetings has forced the Board of Directors to not only 

hire off duty officers for the regular Board meetings but to also video tape the meetings to protect the 

HOA against her numerous false allegations. 

I have been the target of several of her false allegations, one where she has called 911 and attempted to 

file charges against myself and the members of the Board. 

I am no longer able to perform my duties as the community manager. Part of my responsibilities include 

conducting regular community Inspections of the common areas. However, I cannot even perform these 

inspections as anytime 1 arrive at the community, Ms Bocchino will proceed to harass me and any Board 
member present. She has driven up and accosted me for no reason that I could discern. I have a short 

video on my iPad from my most recent Inspection with Mr. Toothman where she tells him to "shut the f. 

- up" and proceeds to dial 911. 

1/e~Ut &v#b 
Vern Carrillo, CAAM~, CMCNP, AMS• 
Community Manger 

EXHIBIT 
c 
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PS561 GLENDALE POLICE DEPARTMENT 
REPORT INVENTORY COVER PAGK 

FOR REPORT NO, ~ 1!2693 

REPORT TYPE 
OR OPFBNSB REPORT 
SU SUPPLEMENTARY 
SU SUPPLBMRNTARY 

••• 2ND OPJNVENTOR.Y ••• 

DATE 
12/1Dn014 
12/10/2014 
1211012014 

riME 
1802 
1803 
1802 

12/26n014 11:34 
@ 

OFFICER NO, 
168$0 
13075 
11177 

EXIllBIT 
D 
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PSS61 GLENDALEPOLICEDEPARTMENT 12126.12014 11:34 
~ OFFENSE REPORT Paso 2 

Report No1 ~ ~ 'l)'pe: 28 Date/Tintot 12fl0120J4J!l!l Oforti:1§8SO CA.STlGLJONEAUSTIN 

REPORT TITLE: SUBJ DlSl'URI3lNGIHARASSINO 
Reporting omeor: CAS'rlOLlONB.AUSTIN ti168SO 
Loealfon: 5959 W BROWN ST Apt/Sultill 
Dato & TlmeO~urred fromt 12/10/2014 1800 to: 12/1012014 ISO~ Grldr Cl14 
Associated Report No.(s)t 

Total Proporfy Takcnr $0.00 Recovered; $0.00 Da~~~agedt $0.00 
Caso Statu a: INFORMATION ONLY REPORT 

WITNESS{ES) AND/OR 0~ INVOLVED 
Person ReporUniJ 11 

BOCCHJNQ.TRIClA 
WITNESS(BS) AND/OR OTHERS 'INVOLVED 
RoaponJiblo Party 1 r 

DBPUTY DANJ!!L 
WlTNVSS(ES) AND/OR. OTII'ERS INVOLVED 
WliJJw 11 

TOOTHMAN DONALD 

SYNOPSIS 
ON 12110/14 AT APPROXIMATBLY lBDOHO'ORS PRI WASDISR.UPTIVBDURJNO A 
LOCAL liOAMBBTJNO RBLD AT 5959 W BROWN ST. AFTBR RBFUSJNG TO LBA VB 
PRl WAS'pHYSICAL'LYBSCORTED OtrrOFTHBRDOMBY:RPJ.PRt WAS LATBR. 
TRESPASSED FROM ALL PUTURl3 HOA MBBTINOS. PHOTOGRAPHS WBRB 
TAKBN OF .ALL ALLBOBD INJURIBS OF PRI. 

NARRATIVE 
14·15269) 
A. CASTrGLlONB #J68SO 
suarecr orsTOlUJJNO 
OFPSNSBRBPORT 
OBCEMBRR.10, 2014 2127 HOURS 

ON 12110/l4AT APPROXIMATELY 1810HOURS,lRESPONDBDWJTHMY 
PIBLI> TRAINING OPPICBR, OPPICBR SCHL'BD!R, TO A CALLRBOARDINO A 
SUBJECT DISlURBINO AT .5959 W, BROWN ST. CALL JNPOnMA TION STAT!iD 
PR WAS PUSHBD AND SHOVBO BY AN OFP-DUTY DBPUTY APTBR BBING TOLD 
TO LBA VB A LOCAL HOA M2Bml0, Pll ALSO RBQUBSTED MBDlCAL 
.A TJ'I!NTION DUB TO BRUISING FROMTHB INCJDBNT. 

UPON ARR1V AL, I SPOKB WITH PRI TRICIA BOCCHINO WHO lS A RESIDENT 
WJTH1N THB HOA. SHB JNFORMBD MB SHE WAS AT THB LmRAR.Y FOR HBR. 
HOA MBBTINO, SHB STATED AT THB CONCLUSION OF THB MBBTJNG, SHB 
WAS A nBMPTlNG TO OBT PAPBR.WORK l'llOMWI DONALD TOOTHMAN. SHE SAID 
SHB WAS TOLD TO LBAVB BY RPl DEPUTY DANIEL 1#1822. AJITBR.RHPUSJNCJ 
TO LEA VB, TlUCTA SAID DBPUTY PANJBL "TWJSTEOU HBit ARM DBHJND HBR 
BACK AND "SHOVBD0 HBR. OUT OP 1'HB ROOM. TRJCIA STATBD THAT SRB 
DBSIRBD PROSECUTION AGAINST DBWTY I>ANmL POR. ASSAULT. 

~--------------------------------------------·-·----------~ 
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PSS6l GLENDALE POUCE DEPARTMENT 
OFFENSE REPORT 

12126/2014 J 1:34 
Pagel 

Report Not _M 152693 Type~ Q!!. Dateltl111e1 12/J0/1014 UJ02 Oteri#~ CASTIGLIONE,AUSTIN 

I SPOKB WrrH DliPU'l'Y DANlRL AND SHE »lFORMBD MB THAT SHU WORKS 
OJIP·DUTY AT THB BOA MBBTINOS BBCAUSB TRB HOA BOARD01 DIRECTORS 
HAS HAD SBVBRAL PRIOlUNClDBNTS WlTH TRIClA BBINO DISOimBRL V IN 
nm PAST. DBPtrrY DANmL TOLD ME TRICIA WAS DISR.UPlWB m:R.OUOHOUT 
THAT BVBNIN01S MBBTINO AND RBFOS'BD TO LBA VB APTBRMULTIPLB 
RBASONABLB ltBQUBSTS H'AD BBBN MA'DB BY MBMBBRS OF THB HOA BOARD OP 
Dm:&:TORS. DBPUTY DANIBL STATBD SRB TOO TOLD TR.JCJA 70 LilA VU DV 
THE JU!QUBST OP THB HOA BOARD OF DTRIJCTORS. Al'TBR. CONTINUING TO 
l!.BPUSB TO LEA VB, DBPUTY DANIBL THBN TOOK CONTROL OF1'JUCIA1S 
RIGHT ARM AND PHYSICALLY ESCORTBD HBllOUT OP 1lU! R.OOM. 

IniEN SPOKBwmt WI DONALD TOOTHMAN WHO WORKS ON THB HOA 
BXECUTIVB BOARD AS A SECRETAR.Y. APTBR. mB MBB11NO WHBN TRJCIA 
BBCAMB DISRUPTIVB. 'DONALD ASKBD T1UCIA. TO LBA VB SBVRRAL TIMBS. BB 
TOLD MB HB DIRBCTBD DBPOTY DA'NIBL TO UMOVB TlUCIA PROM THB 
MBBTJNO. DONALD STA THO lT APPBARBD TO ffiM TRlClA OOT AOORBSSJVB 
AND DBFJANTTOWAR.D DBPUTY DA'NIHL JUST PRIOR. TO BBING PHYSJCAlL Y 
BSCOR.TED OUT OP THB ROOM, HB ALSO TOLD Mn THAT THE BNTIRB 
MBBTINO WAS VWBO R.BCORDJID SPECfi!JCALLV BBCAUSE TRICIA HAS BECOMB 
SO DISRUPTIVB. DONALD TOLD MBTHAT HBWOULD AnBMPT TO MAKB A 
COPY OFTHB VlOBO FORME AT A LATBR.DATB. 

UPON RBVmW OP THR VtD£0 RBCOIU>INO. fl' SHOWBD DONALD AND DEPUTY 
DANJBL TBLL TRICTAMULTJPLB TIMES THAT SHB 'NBBDBD TO LBAVB THB 
MBETINO. TRJCJA RBPUSBD ALL VERBAL COMMANDS BY DBPDTY DANIEL. AND 
WAS AR.GUMBNTATIVB. THB VIDEO THBN SHOWBD Dl!PUTYDANJBL PLACK 
TRICJA'S JUOHT ARM IN AN ESCORT HOLD AND WALK HER. OUT OF' THB 
ROOM. 

OLENDALB FIRB DBPAR.TMBN'l' BNGJNB 157 SHIFT C RESPONDED TO THE 
SCENB AND MEDICALLY CL'SAR.BD TR.ICIA (SBB THEIR INCIDBNT RBPORT 
1114-394489 FOil PUR.TfiBR DETAILS R.BOAR'DJNG THBnl tNVOLVBMBNT). J 
DID NOT NOTICB ANY VJSmLB BRUISING ON TRICJA WHILB ON SCBNB; 
HOWBVBR, OPFJCBR. COBBLBY #1 J 177 TOOK PltOTOOWH OF TJUCCA'S 
RBPORTBD lN1URIES. PLEASE REPBR TO THOSB PJCfURBS FOR ANY 
l'UR.THBR DBTAJLS IWOARDING POSSmLB INJ1JRIES. 

THB HOA COMMUNJTY MANAOBR. VBRN CARRILLO,ltBQtmSTBD THATTRICIA 
BB TR.BSPASSBD 'FROM ALL FUTURE MBBTJNGS. TRlCIA WAS THEN 
TRBSPASSBD AND LBFT THB AlBA APTBR SBVBRAL MJNUTBS OP ARGUING 
WITH OFFICERS ON SCENE. 

THIS CONCLUDES MY INVOLVBMBNT 1N nns MA'ITBRAT THIS TIMB. 

P.3~'6 
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6~9 T0: 2985975 

PSS61 ; ... GLENDALE .POLICE DEPARTMENT 
OFFENSE REPORT 

12126/2014 11:34 
Paso 4 

Rl!pOrl Not 14 JS2693 Type1.Q! Datefl'tme• J2fl0/20J4 J8DJ Otctfl•l6850 CASTIGLlONE.AVSTIN • . -- -
Vlcflms Asllatanu: 
Prfnta Attemped ' NO Prints Obtained 1 NO c.s.T. y 
Supervbor Approving Report : 

CRIMINAL OPPENSE(S) 
Offense 1: NOT A UCR.CRIME OR NOT lN JUIUSDICTION Codet (I DO 

Vlcllmt Suapect: 

STATISTICAL JNFORMAnON 
LOCATlONTYPEt 

OPPENSB 1 PUBLIC BUILDING 

INSTRUMENT EMPLOYIDt 
HANDS/PBBT 

CASE DECISION REPORT: 
0 UNKNOWN 

~ TOTAL 
NO REVIEW REGARDLESS OF TOTAL PLAG 
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JAN-8-2015 0B:31P FROM:TOOTHMRN 10:2985975 

PSS61 GLENDALEPOUCEDEPARTMENT 12126/2014 11:34 
... SUPPLEMENTARY Pago s 

Report No: ~ 152693 Types ~ Datefl'fmes 12110/2014 ~ Ofcr#: 13075 :BBRRENS.JAROD 

REPORT TITLE: SUBJ DJSTURBJNGIHARASSINO 

Reporting Ofncor1 BBHRBNS,JAROD f#l307S 
L<Jcnllon: S9"S9 W BROWN ST Apt/Sulter 

.Data & TUna Occurred from: 1211012014 1800 to; 1%/J0/2014 1802 Grid: Cll4 

Assodatod Report No.(s): 
Totoll'roparty Taken: .$0.00 Recovered: SO.OD 
CRSe Statua: INVHSTJCJATION CONTJNUBO 

NARRATIVE 
14·152693 
SUPPL'BMBNTAL R.'SPORT 
OWICBll BBHRBNS t# 1307$ 

Damaged: $0.00 

ON 1211012014 AT APPllOXIMATBLY 1803 HOURS IWASDlSPATCHBD TO 
S9S9 WBST BR.OWN STRBBT IN Rl30ARDS TO A SUBJBCT l>JSTUR.BJNCJ CALL. 
UPON MY ARRIVAL I CONTACTED TlliSHA WHO 'IU!LATBI> THB POLLOWINQ. 

TlUSHA ADVJSBD SHB WAS LOCATBD AT THB LIBRARY BBCAUSB SHEW AS 
ATTBNDNO AN HOA MBBTINO FOR HBR. COMMUNITY SHB RBSJDBS IN. 
DURJNO TRB MBBTINO SHB WAS ASKBD TO LBA VB BY ONE OF n£11 BOARD 
MBMBBRS TO WHJCH SHB DID NOT WANT TO LBA VB AND BBLmVBD SHB DID 
NOT JfAVB TO LHA VB. BBCAUSB SHB PAYS HBR HOA DUBS AND WAS 
DBMANDINO ANSWBRSPROM ONB OP f BOARD MBMBBRS. 

TRISHA ADVISED THERE IS AN OPP DU'IfY DBI'UTY THAT WAS ALSO LOCATBD 
AT THB MBBTJNO. TRISHA ADVISSD SHB WAS ALSO PA YINCJ FOR THB OFf 
DUTY DBPUTY TO BB AT Tim MBBTINO ks WBLL, BBCAUSB SHB PAYS lJBR 
HOA DUBS. TRISBA ALSO ADVJSBD S~PAYS TAXBS AND THBRBPOP.B PAYS 
FOlt MY JOB. ! 

TRJSHA ADVISED SHB WAS PUllTHBR. UPSBT BBCAVSB THB DBPUTY ASKED HBR 
LBA VB AND THB DBPUTYWOULDNOT ALLOWHBR TO OBTAIN PAPBRS nTAT 
SHB WANTED TO 08T BBFORB SHE LBPT. TRISHA STATBD TJm DEPUTY Tif8N 
ORABBBD HBilBYtiBR ARM AND PLACBD IT UP AOAJNST HER BACK 
FORCEFULLY AND PUSHBD HBil Our OP TBB MeBTJNCJ ROOM. 

TRJSHA ADVISED SHB BBLlBVBD THIS FORCE WAS NOT NBCBSBARY. 

IT SHOULD BB NOTED THAT DURINO MY CONVERSATION WITH TRJSHA SHB 
WAS ARGUMENTATIVE ANDWANTBD ANSWBJU BUT WOULD NOT LBT ME SPEAK 
ABOUT THB JNCIDBNT. 

TRJSHA CONTJNUBI> TO COMPLAIN AliOtrr HBll BACK. HURTING, 

TinS CONCLUDED MY CONTACT WmJ T.IUSHA ABOUT TinS JNCIDBNT. 
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JRN-B-2015 BB:32P FROMrTOOTHMAN 6239300259 10:2985975 

PSS61 GLENDALE POLICE DEPARTMENT 
SUPPLEMENTARY 

121.26.'2014 J1:34 
Page 6 

Report No: ~ .m..m Type1 §!! Date/Tfme: 12/10/2014 1803 Oterl#r13075 BERRENS.JAROD 

PLBASB RBFBR TO THB OF1BNSB RBPORT AND ANY OTHER SUPPLBMBNTAI.. 
kBPORTS FOR PURTIIBU>BTAILS. 

INPO'RMATlON ONLY 

BND NARRATIVB 

SUlPLEMENTARY 
ReportNo; ,M 1$2693 Typet §.!! Datelrlll:le:l2/10/2014Jm Otcr#;Ul77 COBBLSY1MTCHAftL 

RE1'0RTTl'l'LE1 DJSORDBRLV CONDUCT 

Reporllng Offlcen COBBtEY ,MJCHABL 1111171 
Loeatfan: ~959 W BROWN ST Apt/Sulf61 
Date & TtmeOccurrecJ fromr 12/10/2014 1800 to: 1211012014 1802 Grid: CR4 

Asaocfated Report No.(s)t 
Total Property Taken: SO.OO Recovered: so.oo Damaged: $0.00 

CBseStatus: lNFOR.MATION ONLYREPORT 
NARRATIVE 

ON 12/10/2014 AT ABOUT 1830 HOURS J RBSPONDBD TO A RBQUBST POll A UNIT 
WITH A CAMBRA AT THB BROWN LIBRARY LOCATED AT S9S9 W DROWN ST 1N THB 
CJTY OF GLBNDALB, AZ AND THB COUNTY OP MARICOPA. 
I CONTACTED mB OFPlCBll AT THB LOCATION AND WAS RBQUBSTBD TO PHOTOGRAPH 
A PEMAL WHO WAS llBPORTING AN INJURY TO HBJl ARMS. 
USINO MY DBPAR.TMBNT JSSUBD CAMBRA PROM MY ClUMB SCBNBOPPlCBR. (CSO) KIT, 
IPH~PH5D THBPEMALBAS RBQUBSTSD. 
WHEN l COMPLETBD THB l'HOTOOltAPBS SRE TOLl> MB SHB WOULD 00 HOMB AND 
TAKB HBROWN PICTURBS TO DOCUMBNT THBlNlURIBS. 
IDOWNI.OAJ)Im Tml PIIOTOilRAPHS THAD TAKBNFOR THIS RBPOJtT INTO DIMS FOil 
LATBR US! IN RBPBRBNCE TO THIS RBPOR.T. 
THIS BNDS MY JNVOLVSMBNT, NO FURTHBRJNFORMATION AS OP THIS REPORT. 

Vlcflms AJrlatancuJ 

Print. AHemped : NO Prfnts Obfafced : NO c.s.T. Y 
Supurvlsar Approving iloport' 

•••• BND OF 'REPORT •••• 

Page 6 
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TRIAL COURTS OF ARIZONA IN MARICOPA COUNTY 
Manistee Justice Court/AZ007043J/0707 14264 W. Tierra Buena Lane Surprise, AZ 85374 

INJUNCTION AGAINST WORKPLACE 
HARASSMENT 

Case No. ICC2015039699000 

Court ORI No. AZ007043J 

county I Maricopa 

Former Case No. 

I state IAz I 

PlAINTIFF EMPLOYER AUTHORIZED AGENT 

!Fountain Shadows Homeowners Association loonald Toothman 

And on behalf of Protected Person(s): 
Donald Toothman, Vern Carrillo, John Gaytan, Donna Toothman 

v. 
DEFENDANT DEFENDANT IDENTIFIERS 
(Patricia Bocchino 
First Middle Last 

DetenoanVPiaintifr Rch:>Ho nohtp: noighh~r 
Defendant's Address: 

8736 North 67th Lane 
Glendale, 1\Z 85345 

SEX RACE 

Female White 

EYES HAIR 

Blue Blono 

DRIVER'S LICENSE # 

008 HT wr 
Unknown 5'6" 170 

Arizona Prohibits Release of 
Social Security Numbers 

STATE EXP DATE 

AZ 

WARNINGS TO DJ:!F=ENDANT: This Injunction shall be enforced, even without registration, by tne court~ O( a ny :>tete~ the 

District of Columbia, any U.S. Territory, and may be enforced by Tribal Lands (1 S U.S.C. § 2265). Crossrng State, 
territorial or tribal boundaries to violate this Injunction may result in federal imprisonment (18 u.s.c. § 2262). Federal law 
provides penalties for possessing, transporting, shipping, or receiving any firearm or ammunition (18 U.S.C § 922(g}(8}}. 
Only the Court in writing, can change this Injunction. 
This In unction is effective for one ear from date of service. VERIFY VALIDITY call Holder of Record : 

THE COURT HEREBY FINDS: 
'T'hat. :~ hae juricdi~on ~VI)r tho D:ufiQ~ and SUbject matter, 
Add1t10nal wammgs are set forth on the next page(s). 

THE COURT, FINDING REASONABLE OAUS£, HEREBY ORDERS: 

NO CONTACT. Defendant shall have no contact with Plaintiff employer or other person while that person is on or at 
the employer's pro~rty or place of business or is performing official work duties except through attorneys, legal 
process, court heanngs and as follows: Mail/ Writing, 

NO CON~ ACT. Defendant shall have no contact with Protected Person(s) except through attorneys, legal process. 
court heanngs and as follows: Mail/ Writing, 

THE COURT FURTHER ORDERS: 

Effective: June 3, 2013 
Page I of2 Adopted by Administrative Directive No. 2013-03 
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PROTECTED LOCATIONS. Defendant shall not go to or near the Plaintiff employers or other Protected Person's: 
Workplace: 
• Fountain Shadows Homeowners Association: 14100 North 83rd Avenue Unit 200; Peoria, AZ 86381 

Other: 
• Fountain Shadows Homeowners Association : 5959 W. Brown , Glendale , AZ 85302 
• Donald Toothman: 8626 N Fountain Dr, Peoria, AZ 85345 
• Donna Toothman: 8626 N Fountain Dr, Peoria, AZ. 85345 
• John Gaytan: 6758 W Ruth Ave, Peoria, AZ 85346 

OTHER ORDERS. 

3/512015 Donald Watts 
Date Judicial Printed Name 

ADDITIONAL WARNINGS TO DEFENDANT: 
This is an official Court Order. If you disobey this Injunction (even if the Plaintiff contacts you), you may be arrested and 
prosecuted for the crime of interfering with judicial proceedings and any other crime you may have committed in 
disobeying this Injunction. If you disagree with this Injunction, you have the right to request a hearing which will be held 
within 1 0 business days after your written request has been filed in the Court that issued this Injunction. Nothing Plaintiff 
does can stop, change, or undo this Injunction without the Courfs written approval. You must return to Court to ask a 
judge to modify (change) or quash (dismiss) this Injunction. All violations of this Injunction should be reported to a law 
enforcement agency, not the court. 

Effective: June 3. 2013 Pa2e 2 of2 Adooted bv Administrative Directive No. 201 3-03 
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Manistee Justice Court/AZ007043J/0707 14264 W. Tierra Buena Lane Surprise, AZ 85374 

Case No. CC2015039699000 Defendant: Patricia Bocchino Date: 3/512015 

Defendant's Guide Sheet for Protective Orders • Please Read Carefully 

The following Information Is provided to further explain the protective order that has been served upon you and 
your responsibilities as the Defendant. 

1. You have been served with one of the following protective orders: 
[ ] ORDER OF PROTECTION: An Order of Protection is used for a "family" relationship between you and the 
Plaintiff. This can include any of the following: 
1) married now or in the past, 2) live together now or lived together in the past, 3) parent of a child in common, 4) 
one of you is pregnant by the other, 5) you are a relative (parent, in·law, brother, sister, or grandparent). or 6) 
current or previous romantic or sexual relationship. The Plaintiff has alleged that you have committed or may 
commit an act of domestic violence. 

[ ] INJUNCTION AGAINST HARASSMENT: The Plaintiff has alleged that you have committed a series of acts 
(more than one) of harassment against the Plaintiff within the last year. 

[X] INJUNCTION AGAINST WORKPLACE HARASSMENT: This Injunction, alleging a single act or series of acts 
of harassment, has been filed against you by an employer or owner of a business or operation for the benefit of an 
employee or the business 

2. OTHER PROTECTED PERSONS: It is possible that you will be referred to Superior Court if your children are listed 
as protected persons in this order. Only a Superior Court Judge can decide child custody or parenting time in a 
separate action. 

3. SERVICE AND EFFECT: This protective order is valid for one year from the date it was served on you and is 
enforceable by law enforcement in any state or tribal nation in the United States. 

4. PROTECTIVE ORDER HEARING: If you disagree with this protective order, you have the right to request a 
hearing which will be held within 5 to 10 business days after your written request has been filed in the court that 
issued this order. If a hearing is held and the Order remains in effect or is modified, and you and the Plaintiff 1) are 
married now or in the past, 2) live together now or lived together in the past, or 3) are parents of a child in common, 
you may be prohibited from possessing a firearm. This firearms prohibition may apply even if you fail to appear for 
the hearing. If you have questions as to whether your request for a hearing can result in this firearms prohibition, 
you should contact an attorney. The Court cannot give you legal advice. 

5. MODIFYING OR QUASHING (DISMISSING) THIS PROTECTIVE ORDER: Only a judge can modify or quash 
(dismiss) this protective order. If you file an action for maternity, paternity, annulment, legal separation, or 
dissolution against the Plaintiff, you need to advise this court at once. Nothing the Plaintiff does can stop, 
change, or undo this protective order without the Court's written approval. 

6. PLAINTIFF CONTACT: Even if the Plaintiff initiates contact, you could be arrested for violating this protective 
order. You have the right to request a protective order against the Plaintiff if you do not want the Plaintiff to contact 
you. However, orders are not automatically granted upon request. Legal requirements must be met. 

7. LAW ENFORCEMENT STANDBY: If standby has been ordered by the judge on this protective order, you may 
return to the residence once with a law enforcement officer to obtain necessary personal belongings. Neither law 
enforcement nor this protective order can resolve conflicts over property, title, furniture, finances, real estate, or 
other ownership Issues. 

8. FIREARMS: If the judge has ordered under state law that you shall not possess, receive, or purchase firearms or 
ammunition, you must surrender them within 24 hours after service to the law enforcement agency named on this 
protective order and should request them to issue proof of that surrendering. You may also be required to provide 
documentation to the court that firearms were transferred to the appropriate law enforcement agency. 

Effective: June 3, 2013 Page 1 of 1 Adopted by Administrative Directive No. 2013-03 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

Carpenter, Hazlewood, Delgado & Bolen, PLC 
Attorneys at Law 

1400 E. Southern Avenue, Suite 400 
Tempe, Arizona 85282 

t480.991.69491 f480.991.7040 
minuteentries@carpenterhazlewood.com 

Chad P. Miesen 024910 
Charlene Cruz 026692 

FOUNTSHAD.0025.1 

Attorneys for Defendant Fountain Shadows 
Homeowners Association 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

PATRICIA BOCCHINO, 
Case No. CV2015-012434 

Plaintiff, 

v. 

FOUNTAIN SHADOWS HOMEOWNERS 
ASSOCIATION, 

DEFENDANT'S RESPONSE TO 
PLAINTIFF'S FIRST REQUEST FOR 

ADMISSIONS 

Defendant. 

Defendant, Fountain Shadows Homeowners Association, ("the Association"), by and 

through its attorneys undersigned, for its response to Plaintiff's First Request For Admissions to 

Defendant Fountain Shadows Homeowners Association, states: 

Requests for Admissions 

I. Admit that the attorneys' fees assessed against Plaintiffs account were not 

incurred enforcing the collection of amounts due under the Declaration. 

ADMIT _x_ DENY __ 

2. Admit that the attorneys' fees assessed against Plaintiffs account were not 

incurred in connection with any lien provided for in the Declaration. 
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ADMIT DENY X 

2 3. Admit that the attorneys' fees assessed against Plaintiff's account were not 

3 incun-ed in connection with the foreclosure of any lien provided for in the Declaration. 

4 
ADMIT _x_ DENY _ _ 

5 
4. Admit that the attorneys' fees assessed against Plaintiff's account were not 

incurred enforc ing compliance with the term and conditions of the Declaration. 
6 

ADMIT DENY X 
7 

5. Admit that the attorneys' fees assessed against Plaintiff's account were not 

8 
incurred enforcing specific performance with the term and conditions of the Declaration. 

9 
ADMIT DENY X 

10 
6. Admi t that you did not request an award of attorneys' fees in connection wi th the 

11 Inj unction Against Harassment you filed against Plaintiff. 

12 ADMIT _x_ DENY __ 

13 7. Admit that you were not awarded attorneys' fees in connection with the Injunction 

14 Against Harassment you filed against Plaintiff. 

15 

16 

17 

18 

19 

20 

21 

22 

ADMIT _x_ DENY __ 

DATED this 25111 day of January, 2016. 

CARPENTER, HAZLEWOOD, DELGADO & BOLEN, PLC 

~ By: ____________________________________ _ 

Chad P. Miesen #024910 
Charlene Cruz #026692 
1400 E. Southern A venue, Suite 400 
Tempe, Arizona 85282 
Attorneys for Fountain Shadows Homeowners 
Association 

2 
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2 

3 

CERTIFICATE OF SERVICE: 

ORIGINAL of the foregoing mailed 
this 25111 day of January, 2016, to: 

Jonathan A. Dessaules 
4 DESSAULES LAW GROUP 

25353 North 16' 11 Street, Suite 110 
5 Phoenix, Arizona 85016 

Email: jdessaules@dessauleslaw.com 
6 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

3 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Sulte400 1 Tempe, Arizona 65262-5691 

t 480.427.2800 1 f 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: January 31, 2015 

Matter Description: Bocchino. Patricia Enforcement 12 
Matter 10: FOUNTSHAD.0025 

Legal Services Rendered: 

DATE: PROFESSIONAL: DESCRIPTION: 

1/4/2015 CPM 

IIS/201S MK 

1112/2015 AAK 

11161201S AAK 

1119/20 IS AAK. 

: • -til 1 U U Ill tl I \ II I • • 

: ' • • 1 , • 11 . • • n • •1 n 1 u. t ; • • ~ . • 1 • _ 

1122/2015 AAK. Begin drafting Verified Petition Against Workplace Harassment 

J/23/20 IS AAK. Continue drafting Verified Petition Against Workplace Harass1nent 

1129120 IS AAK. 

1129/20 IS CPM 

Rate Summary: 

Total Curr~tnt Legal S~trvlces Rendered: 

Allison A. Kline 
Chad P. Miesen 

3.70 hours @ $240.00 "' S 888.00 

0.70 hours @ $305.00 • S 213.50 

Invoice No. 135871 

HOURS: RATE: AMOUNT: 

O.SO JOS.OO 

0.70 240.00 

0.30 240.00 

0.30 240.00 

0.30 240.00 

1.30 240.00 

0.20 240.00 

0.60 240.00 

0.20 305.00 

s 

152.50 

168.00 

72.00 

72.00 

72.00 

312.00 

48.00 

144.00 

61.00 

1,101.50 

FOUNT000021 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282-5691 

t 480.427.2800 1 f 480.427.2801 

fountain Shadows Homeowners Association 

Invoice Date: January 31,2015 

Total Fees and Costs: 

Previous Balance: 

Matter Total: 

pgp: 6 

Invoice No. 135871 

$ 

$ 

s 

1,101.50 

o.oo 

1,101.50 

FOUNT000022 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 4001 Tempe, Arizona 85282-5691 

t 480.427.2800 1 t 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: March 31, 2015 

Maner Description: Bocchino, Patricia Enforcement 12 
Maner 10: FOUNTSHAD.0025 

Legal Services Rendered: 

DATE: PROFESSIONAL: DESCRIPTION: 

3/2/20 IS AAK 

3/4/2015 AAK Oral\ and Finalize Expedited PeHtl.on· for lnjun1:1.ion ac,ain$1 Workph~~e 
Harossmenl 

3/4/20 I 5 CPM 

3/4/20 1 S AAK : w • I i I I ,....., Ii i I I I I • ' U • t I U I U U I II i I • ' 

. . . 

3/5/201 S AAK Prepare for and attend hearing for Injunction Against Workplace 
Harassment. (Split with CPM) 

t • f I .. f li i !.t. I I I 3/S/201 S CPM etlan hearing. Meet with client '"11.•uun·•~ 

3/9/201 S V JO Receive and review the c:onfonned Injunction Against Workplace 
Harassment, and docket. 

3/9/20 1 S V JG Assemble documents and coordinate with process server lo begin service 
of Injunction upon Defendant, Patricia Bocchino. 

3/1812015 VJQ Received and reviewed the confonned Certificate of Service regarding 
service on Patricia Bocchino. and docket. 

3/31/2015 CPM 

Total Current Legal Services Rendered: 

Invoice No. 138684 

HOURS: RATE: AMOUNT: 

0.20 240.00 48.00 

1.00 240.00 240.00 

0.50 30S.OO IS2.SO 

0.20 240.00 48.00 

2.00 240.00 480.00 

2.00 JOS.OO 610.00 

0.20 170.00 34.00 

0.20 170.00 34.00 

0.20 170.00 34.00 

0.20 30S.OO 61.00 

s 

FOUNT000023 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282·5691 

t 480.427.2800 1 t 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: March 31, 2015 

Rate Summary: 
Vicki J. Goslin 
Allison A. Kline 

Chad P. Micsen 

0.60 hours @ S 170.00 = S I 02.00 

3.40 hours @ $240.00 = S 816.00 

2.70 hours @ $305.00 = S 82J.SO 

Disbursements & Other Costs Incurred: 
DATE: DESCRIPTION: 

3/9/201S Process Server Fee 

Current Billed Dlsbunements & Olher Services: 

Total Fees and Costs: 

Previous Balaoce: 

Matter Total: 

Invoice No. 138684 

AMOUNT: 

90.78 

s 90,78 

$ 1,832.28 

$ o.oo 

s 1,832.28 

FOUNT000024 



APP76

Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282-5691 

t480.427.2800 1 f480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: June 30, 2015 

Matter Description: 
MatteriD: 

Bocchino, Patricia Enforcement 12 
FOUNTSHAD.0025 

Legal Services Rendered: 

DATE: PROFESSIONAL:DESCRIPTION: 

6(23/201 S AAK ~ I' t I $II •• I • u ! - • " ! 

Total Current Legal Servl&:a Rendered: 

Rate Summary: 
Allison A. Kline 0.50 hours @ 5 240.00 = S 120.00 

Total Fees and Costs: 

Previous Balance: 

Matter Total: 

Pap: 4 

lnvoiceNo.142153 

HOURS: RATE: AMOUNT: 

o.so 240.00 120.00 

$ 

$ 

$ 

s 110,00 

120.00 

o.oo 

120.00 

FOUNT000025 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282-5691 

t 480.427.2800 1 t 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: July 31, 2015 

Matter Description: Bocchino, Patricia Enforcement 12 
Matter 10: FOUNTSHAD.0025 

Legal Services Rendered: 

DATE: PROfESSIONAL: DESCRIPTION: 

112312015 MK 

7/24/20 IS MAH 

7124/20 IS CPM re-snrdln~ 

7/29/2015 AAK ! 0111 1 { II. tl II II ' '' I I 

7/29120 IS MK 1 
t 1 1 • ~ • I 4 , I If h ~~ ~ ~I : I : ; It ~I I I II U I' I 

7/30/20 IS MK Review and redact transaction listing report of attorneys' fees and costs in 
order to provide copy to homeowner 

7/31/201 S VJG Review and prepare the Transactions Listing Report for production. 

Rate Summary: 

Total Current Legal Service. Rendered: 

Vicki J. Goslin 
Mark A. Holmgren 
Allison A. Kline 
Chad P. Miesen 

0.20 hours@ $170.00 "' S 34.00 

0.20 hours @ $320.00 = $ 64.00 
1.60 hours @ $240.00 "" S 384.00 

0.30 hours @ SJOS.OO "" S 91 .SO 

Invoice No. 143657 

HOURS: RATE: AMOUNT: 

0.80 240.00 192.00 

0.20 320.00 64.00 

0.30 305.00 91.50 

0.30 240.00 72.00 

0.20 240.00 48.00 

0.30 240.00 72.00 

0.20 170.00 34.00 

$ 573.50 

FOUNT000026 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282-5691 

t 480.427.2800 1 t 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: July 31, 2015 Invoice No. 143657 

SuR mary ofPayments and Adj ustmcnts: 

DATE: DESCRIPTION: AMOUNT: 

7/20/201S Check IS88 Invoke 1421S3 120.00 

Total Paymunts & Adjustmvnts: s 120.00 

Total Fees and Costs: s 573.50 

Previous Balance: $ 0.00 

Matter Total: s 573.50 

Pllp: 6 

FOUNT000027 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282-5691 

t 480.427.2800 1 t 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: August 31, 2015 

Matter Description: Bocchino, Patricia Enforcement 12 
Matter 10: FOUNTSHAD.0025 

Legal Serviees Rendered: 

DATE: PROFESSIONAL: DESCRIPTION: 

8/3/2015 AAK illlilllllDgCr regarding 

8/121201 S AAX. Phone ~II with homeowner to diseuss attorney fees on account and 
request for transaction report 

8126120 IS AAK 

Total Current Legal Services Rendered: 

Rate Summary: 
Allison A. Kline 0. 70 hours @ $240.00 "' S 168.00 

Summary ofPaymeots and Adjustments: 

DATE: DESCRJPTlON: 

8/121201 s Check 00 160 I lnvoic:c 143657 

Total Payments & Adjustments: 

~c: :Z 

Invoice No. 144998 

HOURS: RATE: AMOUNT: 

0.20 240.00 48.00 

0.20 240.00 48.00 

0.30 240.00 72.00 

s 168.00 

AMOlll'IT: 

S13.SO 

s 573.50 

FOUNT000028 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southern Ave. Suite 400 1 Tempe, Arizona 85282-5691 

t 480.427.2800 1 t 480.427.2801 

Fountain Shadows Homeowners Association 

Invoice Date: August 31, 2015 

Total Fees and Costs: 

Previous Balance: 

Matter Total: 

Invoice No.144998 

s 

s 

s 

168.00 

0.00 

168.00 

FOUNT000029 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
1400 E Southem Ave. Suite 400 1 Tempe, Arizona 85282·5691 

t480.427.2BOO 1 f480.427.2801 

f'ountain Shadows Homeowners Association 

Invoice Date: September 30,2015 

Matter Description: 
MatteriD: 

Bocchino, Patricia Enforcement 12 
FOUNTSHAD.0025 

Legal Servltes Rendered: 

DATE: PROFESSIONAL: DESCRIPTION: 

9/112015 AAK 

Total Current Legal! Servl~es Rendered: 

Rate Summary~ 
Allison A. Kline OJO hours @ S 240.00 = $ 72.00 

SummaryofPaymentsand Adjustments: 

DATE: DESCRIP110N: 

9/161201S Check 16221nvoice 144998 

Total Payments & Adjustments: 

Total Fees and Costs: 

Previous Balance: 

Matter Total: 

Pllae: I 

Invoice No. 146534 

HOURS: RATE: AMOUNT: 

QJO 240.00 72.00 

s 7%.00 

AMOUNT: 

168.00 

s 168.00 

s 72.00 

s 0.00 

$ 72.00 

FOUNT000030 
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Bates Number: 001172APP83

Carpenter Hazlewood Delgado & Bolen, PLC 
Transactions Listing Report 

Search Description: 

Search for: FOUNTSHAD.0025 Search by: Matter ID Stage: (all) Type: (all) 

MatteriD/Ciient Sort 
Matter Description Component 

Date Prof Narrative Task Code 

Statement Number: 0 

7/23/2015 AAK FOUNTSHAD.0025/ Fountain Shadows H 
Bocchino, Patricia Enforcement 12 

Receipt and review letter from homeowner's attorney 
regarding association account and the Association's 
authority to charge attorneys' fees to the 
homeowner. Review and analyze governing 
documents and Arizona law regarding charging 
homeowners for attorneys' fees because of 
misconduct. Draft letter to opposing counsel 
regarding the same. 

7/24/2015 MAH FOUNTSHAD.0025/ Fountain Shadows H 

Bocchino, Patricia Enforcement 12 
Review and revise correspondence to homeowner 
regarding fees for injunction against harassment. 

7/24/2015 CPM FOUNTSHAD.0025/ Fountain Shadows H 
·- --- · . . ... ..... . 

I 

7/29/2015 AAK FOUNTSHAD.0025 / Fountain Shadows H 
Bocchino, Patricia Enforcement 12 

Receipt and review email from homeowner 
requesting a copy our firms transaction report that 
details all attorneys' fees and costs a 

Statement Number: 0 

Statement Number: 135871 

1/5/2015 AAK FOUNTSHAD.0025/ Fountain Shadows . - - - . . - - - ... - ... ... .. 

. 
Injunctions Against Workplace Harassment statute 
and evidentiary standards in preparation for drafting 
complaint! petition. 

H 

1/12/2015 AAK FOUNTSHAD.0025/ Fountain Shadows H 
: • I I • e.. .. I I "' II "' I 

7/29/2015 3:29PM 

Units Price 

0.8000 240.0000 

0.2000 320.0000 

0.3000 305.0000 

0.3000 240.0000 

1.6000 

0.7000 240.0000 

0.3000 240.0000 

Value 

192.0000 

64.0000 

91 .5000 

72.0000 

419.5000 

168.0000 

72.0000 

Page: 1 



Bates Number: 001173APP84

Search Description: 

Carpenter Hazlewood Delgado & Bolen, PLC 
Transactions Listing Report 

Search for: FOUNTSHAD.0025 Search by: Matter ID Stage: (all) Type: (all) 

MatteriD/Ciient Sort 
Matter Description Component 

Date Prof Narrative Task Code Units 

ew 
current status of matter and strategize how best to 
proceed. 

1/16/2015 AAK FOUNTSHAD.0025/ Fountain Shadows H 0.3000 
Bocchino, Patricia Enforcement 12 
!' .. .. . • ... • .. • * • .. 

Price 

240.0000 

1/19/2015 AAK FOUNTSHAD.0025/ Fountain Shadows H 0.3000 240.0000 

1/22/2015 AAK H 1.3000 240.0000 
Bocchino, Patricia Enforcement 12 
Begin drafting Verified Petition Against Workplace 
Harassment. 

1/23/2015 AAK FOUNTSHAD.0025/ Fountain Shadows H 0.2000 240.0000 

Bocchino, Patricia Enforcement 12 
Continue drafting Verified Petition Against 
Workplace Harassment. 

1/29/2015 AAK FOUNTSHAD.0025/ Fountain Shadows H 0.6000 240.0000 

1/4/2015 CPM FOUNTSHAD.0025/ Fountain Shadows H 0.5000 305.0000 
Bocchino, Patricia Enforcement 12 
Discuss and strategize re owner conduct and 
possible injunction 

1/29/2015 CPM FOUNTSHAD.0025/ Fountain Shadows H 0.2000 305.0000 
:a I •• • .. .. I I - u - 1 

Statement Number: 135871 4.4000 

7/29/2015 3:29PM 

Value 

72.0000 

72.0000 

312.0000 

48.0000 

144.0000 

152.5000 

61 .0000 

1,101 .5000 

Page: 2 
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(h) These covenants 
assigns of any Owners, but no 
omission respecting any party 
an Owner. 

shall be binding upon the heirs and 
person shall be Liable for any act or 
wall except sucb as took place while 

ARTICLE VII 

Exterior Maintenance 

Section l. The Association shall p~:ovide exterior 
maintenance upon tbe CollliD.on Area and each Lot which is subject to 
assessment hereunder, as follows: 

(a) The Association shall paint e:<ter ior building 
surfaces and masonry/block fences. 

(b) fhe Association shall furnisn maintenance, repair 
and replacement of all the CoilliJJon Area as part of common 
eKpenses subject to the provisions of this Declaration, the 
Articles of Incorporation and the ByLaws. In addition 
thereto, the Association shall be responsible for repair, 
maintenance and replacement of masoury/ block walls on 
Lots, but shall not be responsible for any equipment there­
on serving a Lot. Such equipment sh<Jll be maintained at 
the expense of the Owner. The Association shall not be 
responsible for exterior or interior glass surfaces, such 
being the responsibility of the Lot Owner.. 

Unofficial Document 

Section 2. The cost of the maintenance, repair or replace­
ment for which the Association is responsible under Section 1 above 
shall be assessed uniformly to all Owners in accordance with Article 
IV of t:hi s Declaration~ except as provided in Sect ion J of this 
Article VI 1. 

Section 3. To the extent an Owner is legally responsible 
under Arizona law, the cost of any maintenance, repair or replace­
ment which results from the negligence or willfulness of an Owner, 
an Owner's guest or the occupant of an Owner"s Lot, shall be added 
to such Owner's regular assessment and shall be an assessment, lien 
and obligation of such Owner and shall become due and payable in all 
respects as provided in Article IV of this Declatation. 

Section 4. For the purpose solely of performing the 
maintenance, repair and replacement author! zed by this Article, the 
Associ at ion, througll its duly authorized agents or employees, shall 
have an easement for maintenance, repair and replacement and the 
right, after reasont~ble notice to the Owner. to enter upon any Lot 
at reasonable hours. 

-10-
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B:J 116154 
ARTICLE VIII 

Interior and Other Maintenance 

Each Owner shall be responsible for the upkeep and mainte­
nance of the interior of his Townhouse and for the maintenance, 
repair and replacement of the roof, t~e individual patio or balcony, 
the back yard fence, the windows, the Private Yard and all land­
scaping within the Private Yard and Lot 1 ines. All fixtures and 
equipment installed within the Private Yard boundary. Lot line or 
Townhouse. including utility lines, pipes. wires, conduits, air­
conditioning. heating. and other systems shall be maintained and 
kept in repair by the Owner thereof. All termite control shall be 
the responsibility of the individual Owners. 

ARTIChE IX 

Insurance 

Insurance shall be carried by the Association on the Prcp­
erty and shall be governed by the following provisions: 

Section l. Authority to Purchase. The Board shall pu.-­
chase and maintain certain insurance upon the Property. including 
but not limited to the insurance described in Section 2 below. wh1ch 
insurance is to be iJUrchased by the Association for the benefit of 
the Association' the Owners I Unofficialtocume~'1e First Mortgagees. as their 
interests may appear. Provisions shall be made for the issuance of 
certificates of endorsement to the First Mortgagee of any First 
Mortgage. Such policies and endo7aements thereon. or copies 
thereof. shall be deposited with the Association. The Board shall 
deliver a copy of the policies or certificate of insurance, or by 
and throu&h their agent advise the O"tiners of the coverage of said 
policies to determine which particular items are included within the 
coverage EO that the Owners may insure themselves as they see fit if 
certain items are not insured by the Association. Without: limiting 
the generality of the foregoing. it shall be each Owner's responsi­
bility to provide for himself Owner's liability insurance~ theft or 
other insurance covering personal property damage and loss, insur­
ance for each Owner's personal liability, and such other insurance 
which is ~ot carried by the Association as the Owner desires. 

::iection 2. Coverage. The Association shall maintain and 
pay for policies of insurance as follo~s: 

A. A multi-peril typ€ policy covering the entire 
I'roperty providing, as a minimum, fire and extended 
coverage, and all other coverage in kinds and amounts 
customarily acquired or required for projects similar in 
construct ion. location and use. including but not limited 
to vandal i.sm and malicious mischief. in an amount not less 
than one hundred percent (lOO~) of the insurable value 
(based upon replacement cost). 

-11-
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116154 
B. A comprehensive policy of public liability insur­

ance covering all of the Common Area and public ways in 
the Property in a mininum amount of at least One Million 
Dollars ($1, 000,000. 00) per occurrence. for personal 
injury and/or property damage. Such insurance policy 
shall contain a • severability of interest 11 endorsement 
which shall preclude the insurer from denying the claim of 
a Owner because of the negligent acts of the Association 
and its agents or other Owners. 

C. If the Project is located in an area identified 
by the Secretary of Housing and Urban Develop,ment as an 
area having special flood hazards, a "blanket ' policy of 
flood insurance on the Project must be maintained in the 
amount of the outstanding principal balances of the First 
Mortgage loans on the Units comprising the Project or the 
maximum limit of coverage available under the National 
Flood Insurance Act of 1968. as amended, whichever is less. 

D. The Associati,ln must obtain fidelity coverage 
against dishonest acts on the part of directors, managers, 
trustees, employees or 'lolunt:eers responsible for handling 
funds belonging to or administered by the Association. 
The fidelity bond or insurance must name the Association 
as the named insured and shall be written to provide 
protection which is in no event less than one and one-half 
times the insured • s ~-:'it- 1 ~m .. r~d annual operating expenses 
and reserves. In conn~c'tiomi." with such coverage. an appro­
priate endorsement to the policy to cover any person who 
serves without compensation shall be added if the policy 
would not otherwise cover volunteers. 

E. A workmen's conpensation policy. if necessary to 
meet the requirements of law. 

F. Such other insurance as the Board shall determine 
from time to time to be desirable. 

Section 3. Provisions Required. The insurance policies 
purchased by the Association shall, to the extent possible. contain 
the following provisions: 

A. The coverage afforded by such policies shall not 
be brought into contribution or proration with any insur­
ance which may be purchased by Owner or First Mortgages. 

B. There shall be no subrogation with respect to the 
Association, its emploJees. Owners and members of their 
household and their farnili rs and employees. or the Pol i­
cy(ies) should name said persons as additional insureds. 

C. A statement of the name of the insured shall be 
included in all policies. in form and substance similar to 
the following: 

-12-
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FOUNTAIN SHADOWS HOMEOWNERS ASSOGIATlON, 
for the use and benefit of the individual 
Owners (designated by name, if required). 

D. A standard Mortgagee clause which must be endorsed 
to provide that any proceeds shall be paid to the Associa­
tion for the use and benefit of First Mortgagees as their 
interest may appear. or which must be otherwise endorsed to 
fully protect the interest of First Mortgagees. their suc­
cessors and assigns. 

E. For policies of hazard insurance, a standard 
mortgagee clause shall provide that the insurance carrier 
shall notify the first Mortgagee named at least ten (10) 
days in advance of the effective date of any reduction in 
or cancellation of the policy. 

F. Any 11no other insurance 11 clause shall exclude 
insurance purchased by unit Owners or First Mortgagees. 

Section 4. First Mortgagee Protection. 

A. The Association shall provide each First Mortgagee 
with a letter wherein the Association agrees to give 
written notice to each First Mortgagee, or Servicer of a 
mortgage, or any entity or person designated by such Firat 
Hortgagee or Servicer JUnofficiaT"o~,;;..:;; .. er: 

(1) Damage to a Unit covered by a Fitst Mortgage 
exceeds $10,000.00 0 and/or 

(2) Damage to the Common Area and rehted facili­
ties exceeds $10,000.00. 

Notwithstanding any contrary provision hereof, the Associa­
tion shall have n<J duty to give written notices provided 
for herein to any first Mortgagee, unless such First Mort­
gagee shall deliver Ol" mail to the Association a notice 
stating the address of the First Mortgagee to which such 
~ritten notices are to be sent. 

B. Each hazard insurance policy shall be written by a 
hazard insurance curier which has a financing rating by 
Best's Insurance Reports of Class VI or better, or if such 
rating be discontinued, by a successor thereto Dr a similar 
such rating service. 

G. Each insurance carrier must be specifically 
licensed or authorized by law to transact business within 
the State of Arizona. 

D. First Mortgagees may pay overdue premiums. or may 
secure new insurance coverage on the lapse of a policy, 

-13-
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with respect to Boy insurance required to be maintained by 
the Association as provided in this part, and First Mortga­
gees making expenditures therefor shall be owed immediate 
reimbursement by the Association. 

Section 5. Non-Liability of Association/Board. Notwith-
standing the duty of the Association to obtain insurance coverage as 
stated herein, neither the Association nor any Board member shall be 
liable to any Owner or any other party if any risks or hazards are 
not covered by insurance or if the amount of insuranc~ is not ade­
quate, and it shall be the responsibility of each Owner to ascertain 
the coverage and protection afforded by the Associaticn's insurance 
and to procure and pay for such additional insurance coverage and 
protection the said Owner nay desire. 

Section 6. Premiums~ Premiums upon insurance policies 
purchased by the Association shall be paid by the Association as a 
Common Expense. except th.at the amount of increase over any annual 
or other premium occasioned by the use, misuse. occupancy. or aban­
donment of a townhouse or its appurtenances. or of th~ Common Ele­
ments by an Owner, shall be assessed against that particular Owner. 

Section 7. Insurance Claims. The As sociati(]n. acting by 
and through its Board. is hereby irrevocably appointed agent for 
each Owner and for each t.older of a First Mortgage or other lien 
upon a Lot, and for each Owner of any other interest in the Prop­
erty. subject to the pro1,ris ions contained herein, to adjust all 
claims arising under insurance pu;;;,~, 1!1 0:,,~m":nr purchased by the Association 
and to execute and deliver releases upon the payment of claims~ and 
the Board has full and complete power to act for the Association in 
this regard. 

Section 8. FNMA/CNMA or FHLHC. Notwi thstand ir~g any provi­
sion of this Article IX. if at any time any of the Lots are owned by 
or are covered by Mortgages which are held by the Federal National 
Mortgage Association {"FN~11 ), the Government National Mortgage 
Association ( 11GNMA") or the Federal Home Loan Mortgage Corporation 
("FHLMC"} (or any successor to such entities which per forms their 
present functions)~ the Bo~rd shall at all times carry all casualty. 
flood and liability insura:J.ce and a fidelity bond in such amounts 
and containing a 11 provisions as are required from tim:!! to time by 
such entities or such successors. unless such coverage is unavail­
able or waived by them in writing. 

ARTICLE X 

Damage and Repair 

If all or any pa~t of the Property in which the ~Jsociation 
owns an interest is damaged or destroyed by fire or otheE hazard, 
whether or not it shall be repaired or reconstructed. shall be 
determined in the following manner: 

-14-
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Section 1. Colll.ll!on Elements. If the damaged property is 
part of the Common Elements or any property in which the Association 
owns an interest. it shall be repaired or reconstructed. 

Section 2. Residence Units. In the event any townhouse is 
totally or substantially damaged or destroyed. the repair. recon­
struction or replacement there~{ shall be paid from the insurance 
loss proceeds. 

Section 3. Insurance Proceeds. An undivided share of 
insurance proceeds on account of damage to Conm.on Area shall be 
allocated to the Owners according to their membership in the Asso­
ciation. Proceeds, Lf any. on account of damage to Townhouses shall 
be held for t:he OwiJer s of damaged Townhouses in proportion to the 
cost of repairing th~ damage suffered by each such Owner, ~hich cost 
shall be determined by the Associ at ion. In the event a mortgagee 
endorsement has been issued as to a Townhouse. the share of the 
Owner shall be held in trust for the First Mort~agee and the Owner 
as their interest may appear. 

Section 4. Manner of Disbursemetnts. The proceeds from 
assessments and insurance shall he disbursed in the following manner: 

A. That port ion of the insurance proceeds. if any. 
representin~ damage to a townhouse shall be used to pay for 
the reconstruction and repait of said townhouse by dis­
bursements in payment of the costs of such repair and 
reconstruction to theunoffi~iii;;""u;:; or. if there is a mortgage 
endorsement, then to the Owner and the First Mortgagee 
jointly. 

B. The portion of insurance proceeds representing 
damage, the reconstruction and repair of which is the 
responsibi 1i ty of the Association, shall be disbursed in 
payment of the costs of such repait: and reconstruction in 
the manner requit·ed by the Board and upon approval of an 
architect qualified to practice in Ar hona and employed by 
the Association to supervise the work. 

Section 5. If the insurance proceeds. are insufficient to 
pay all costs of repair and rebuilding. the Board shall levy a 
special assessment to make up any deficiency. which assessments 
aha 11 be levied eq(Jally against all 0W"ners. If the insurance pro­
ceeds exceed the c<Jsts of repair and reconstruction, then following 
completion of such repai t" and tebui ld ing. the excess shall be paid 
over to all Owners and their holders of first Mortgages as their 
respective interests may appear. Each payment to an Owner and his 
Mortgagee shall be by joint payee check or draft. The assessment 
provided for herein shall be secured by the lien provided for in 
this Declaration. 

-15-
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ARTICLE XI 

Condemnation 

Section 1. If a portion of the Property should be taken by 
exercise of tile power of eminent domain, or should be tranr,ferred 
and conveyed to a condemning authority in anticipation of such 
exercise, the entire award made as compensation for such taking. 
including, but without limitation, any amc•unt awarded as severance 
damages, or the entire amount received and paid in anticipation of 
such taking, after deducting therefrom, in each case, reasonable and 
necessary costs and expenses. including, but without limitation, 
attorney•s fees, appraiser•s fees and court costs (which new amount 
is hereinafter in this Article referred to as the "Award"'} shall be 
paid to the Association, as trustee for all Owners. The Association 
shall, as sooll as practicable, cause the Award to be utilized for 
the purpose of repairing, replacing and restoring the affected area, 
including, if the Association deems it necessary or desirable, the 
replacement of any Common Area improvements so taken or conveyed. 

Section 2. If any Townhouse or portion thereof or the 
Common Areas c•r any port ion thereof is made the subject matter of 
any condemnation or eminent domain proceedings or is otherwise 
sought to be acquired by a condemning autl:lori ty, the holder of any 
first Mortgage, with respect to any such Townhouse and the servicer 
of such Mortgage, will be entitled to time:.y written notice of such 
proceedings or proposed acquisition and no provision of any document 
establishing the project will entitle the Owner of a Townhouse or 
other party to priority over unofficiaiDo;u,ent lOrtgage with respect to the 
distribution of the proceeds of any award or settlement. 

Section 3. If the cost of any repair and restoration shall 
exceed the amount of the Award. a special assessment shall be levied 
against the remaining Owners in an equal basis to the extent neces­
sary to make LJP such deficiency. The special assessment provided 
for here in shall be secured by the lien provided for in Article IV. 
paragraph 1. of the Declaration. 

ARTICLE XII 

Annexation 

Section 1. Notwithstanding any contrary provision of this 
Declaration, Declarant reserves the right to annex, in its sole 
discretion and without the consent of any other Owner or mortgagee, 
provided that the VA determines that the annexation is in accord 
with the general plan heretofore approved by them. at any time with­
in five (5) years from the date of this Declaration, all or any 
portion of the following described real property to the Property 
pursuant to this Declaration: 

See Exhibit A attached hereto and incorporated 
herei~ by this reference. 
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Nothing cor.tained in this Declaration shall obligate Declarant to 
annex any additional phase, land or im;aovements. Effectuation of 
any such annexation shall take place when Declarant records a plat 
describing such Phase. together with a Declaration of Annexation 
describing the pToperty to be annexed, referring to this Decla~ation 
by reference, sotting forth the number and description of the Lots 
included within such phase. Thereafter, the property described in 
such Declaration of Annexation shall be deemed a part of this prop­
erty. Upon compl~tion of any such annexation, all Owners of Lots in 
any such annexed phase shall have those rights and obligations set 
forth in this Declaration, and shall be treated as if the entire 
project had been developed at the same time. Upon each such annexa­
tion, a neloi' budget shall be prepared and the assessments shall be 
adjusted and levied as required, in accordance with this Declaration. 

ARTICLE XIII 

Use Restrictions 

Section 1. The Proper ties are hereby restricted to resi­
dential d~ellings for residential use, except for improvements 
within the Common ATea. All buildings or structures erected upo11 
said premises shall be of new construction and no building or struc­
tures shall. be moved from other locations onto said premises, and no 
subsequent buildings or structures other than residence units, shall 
be built on any Lot where the builder theretofore programmed ana 
constructed a Townhouse. No structures of a temporary character, 
trailer, basement, tent, shack, garage, barn or other out-building 
shall be used on any portion u~o~cialo!"u~.;;; Properties at any time as a 
residence, either temporarily or permanently. 

Section 2. Notwithstanding any provisions herein contained 
to the contrary. it shall be expressly permissible for the builder 
of a major portion of the development to maintain during the period 
of construction and sale of said Lots, upon such portion of the 
premises as such builder may choose, SJch facilities as in the sole 
opinion of said builder may be reasonably required. convenient or 
incidental to the construction and sale of said Lots, including bu!: 
without limitation, a business office, storage area, constructio'l 
yards, signs, model units and sales office. 

Section 3. No animatE· of any kind shall be raised, bred, 
or kept i11 any townhouse or in or upon any Common Area, except that 
a combination of not more than two (2) dogs. cats or household pet 
may be kept in each townhouse, subject to uniform ~ules and regula­
tions of the Association, and provided that no animal shall be kept, 
bred or rraintained for any commercial purpose. All pets must be 
leashed or otherwise contained when outside the townhouse and shall 
not be allowed to run loose. Any Owner keeping an animal on the 
Property shall indemnify and hold har:nless the Association for a11y 
loss. damage, cost or liability which the Association may sustain as 
a result of the presence of such ania:tal, whether- or not such ani­
mat• s presence has been approved by the Association. Notwithstanc:l­
ing the generality of the for-egoing, after (i) repeated violatio11s 
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of this subparagraph 1 (i i) ten (10) days • prior written notice to 
the Owner of such animal(s), and (iii) an opportunity for such Owner 
to have a hearing before the Board, such animal(s) may be taken from 
such Owner and given to any local organization whose function is to 
deal with stray or abandoned animals. 

Section 4. No advertising sig11s (except one of not more 
than five (5) square feet 11for rene• or 11 for sale" sign per Parcel)~ 
billboards. unsightly objectsJ or nuisances shall be erected, placed 
or /ermi tted to remain on the premises. nor shall the premises be 
use in any way or for any purpose which may endanger the health or 
unreasonably disturb the Owner of any Townhouse or any resident 
thereof. Further, no business activities of any kind whatsoeyer 
shall be conducted in any building or oo any portion of the premi­
ses; provided further, however. the foregoing covenants shall not 
apply to the business activities, sig~s and billboards. or the 
constructiOil and maintenance of buildings, if any, of the builder, 
its agents and assigns during the construction and sale period, and 
of the Association, its successors and assigns, in the furtherance 
of its powets and purposes, as herein set forth. 

Section 5. All clotheslines, equipment, garbage cans, 
service yards, woodpiles or storage piles shall be kept screened by 
adequate planting or fencing so as to conceal them from view of 
neighboring Lots and streets. All rubbish, trash or garbage shall 
be regularl! removed from the premises, and shall not be allowed to 
accumulate ~hereon. All clotheslines shall be confined to patio or 
balcony areaS o Unofficial Document 

Section 6. No vehicle of any type, boat, camper, motorcy­
cle, bicycle, tricycle or other wheeled toy shall be parked or left 
unattended 'ln any Common Area OT Lot except for pick-up or deliyery 
purposes or as permitted by the Board of Directors in uniform regu­
lations. 

The Board of Directors may from time to time permit or 
restrict vehicular parking on the Common Areas. Vehicles parked in 
restricted areas may be towed away at the vehicle Owner 1 s expense, 
including the sto~age charges. 

No vehicle of any type which is abandoned or inoperable 
shall be stored or kept on any Lot, parking area. street or drive 
within this subdivision in such a manner as to be seen from any 
other Lot or from any streets. drives or alleyways within this 
subdivision. 

Section 7. Except in the individual patio areas, no plant­
ing or gardening shall be done, and no hedges shall be erected or 
maintained upon the Lots, except such as arc installed in accordance 
with the initial construction of the buildings located thereon or as 
approved in accordance with Architectural Control provisions in 
Article Y bereof. No fences or walls shall be erected or maintained 
on any of the Properties without approval of the Architectural 
Control Committee as provided in this Declaration. 
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Section 8. The Common Area shall remain undivided, it 
being agreed that this restriction is necessary in order to preserve 
the rights of the Owners with respect to the operation and manage­
ment of th~ Common Area. No Owner shall have the right to bring an 
action fot partition, or to subdivide or partition his own Lot or 
the common area. 

Sect ion 9. Except as set forth in Article V hereof. no 
exterior television. radio, CB or othet antennas of any sort shall 
be erected. placed, allowed or maintained upon any portion of the 
improvements to be located upon the Properties. nor upon any struc­
ture situated upon said real property. 

Section 10. No noxious or offensive activity shall be 
carried on upon any Lot or any part c:Jf the Properties. nor shall 
anything be done thereupon which may be, or may become, an annoyance 
or nuisance to the neighborhood, or which shall in any way interfere 
with the £lUiet enjoyment of each of the Owners of his respect! ve 
Townhouse, or which shall in any way increase the rate of insurance. 

Section 11. The rights and duties with respect to sanitary 
sewer and water, cable television, electricity. gas and telephone 
lines and facilities shall be governed by the following: 

(a) Whenever water, sanitary sewer. electricity, gas, 
cable television or tPlPnhnnP. connections, lines. cables or 
a11y p0rti00 thereof J Uai-'i~Doc0r

1 haYC been installed Within the 
Properties, the O~ner of any Lot or the Association in the 
c~se of the Common Area, served by said installation shall 
have the right, and are hereby granted an easement to the 
extent necessary therefor, to enter upon or have a utility 
company enter upon any port ion of the Properties in which 
said installations lie. to repair, replace and generally 
maintain said installations. 

{b) The right granted in subparagraph {a) above shall 
be only to the extent necessary to entitle the Owner or 
Association serviced by said installation to its full and 
reasonable use and enjoyment, aAd provided further that any 
one exercising said right shall be responsible for restor­
ing the surface of the easement area so used to its condi­
ti~n prior to such use. 

(c) In the event of a dispute between Owners with 
respect to the repair or rebuilding of said connections, or 
with respect to the sharing of the cost thereof, upon writ­
ten request of one of such Owners addressed to the Associa­
tion, the matter shall be submj tted to its Board of Direc­
tors, who shall arbi t:rate and dec ide the dispute and the 
decision of the Board shall be final and conclusive on the 
parties. 

-19-



APP95

19830146154_28 

B:J 116tS4 

Sect ion 12. All Owners and occupants shall abide by the 
Association's Articles of Incorporation and Bylaws and any rules and 
regulations a~opted by the Association, as amended from time to time. 

Section 13. No Lot shall be leased by an Owner, nor land­
lord-tenant relationship established unless such lease or landlord­
tenant relationship is in writing and the lessee or tenant has 
agreed in writing that the lease is subject in all respects to the 
provisions of this Declaration~ the Arti!!les of Incorporation and 
the Bylaws of the Association, and all tules and regulations duly 
adopted by the Associ at ion, as amended from time to time. Said 
writing shall provide that any failure of the lessee or tenant to 
comply with the terms of such documents or rules and regulations 
shall be a default under the lease. No l€ase shall be per~itted for 
transient or hotel purposes. Transient or hotel purpose shall be 
defined as a lease or rental of less than thirty (30) consecutive 
days. 

ARTICLE XIV 

Duties and Powers of the ~ssociation 

In addition to the duties and powers enumerated in its 
Articles of Incorporation and Bylaws, or elsewhere provided for 
herein, and ~ithout limiting the generality thereof, the Association 
shall: 

(a) Own, mainttino'fficiaiDocument~ otherwise manage all of the 
Common Area and all facilities, improvements and land­
scaping thereon, and all other property acquired by the 
Association. 

(b) Pay any teal and person~l property taxes and other 
charges assessed against the Comrron Area. 

(c) Have the authority to obtain, for the benefit of 
all of the Lots and the Common Area, all water, gas, sewer 
and electric service and refuse collection and to pay for 
such services to the extent that said services are not 
individually metered or otherwise directly billed to the 
individual Lots. 

(d) Grant easements where necessary for utilities and 
sewer facilities over the Common Area to serve said area 
and the Lots. 

(e) Have the authority to employ a manager or other 
persons and to contract with independent contractors or 
man<~ging agents to perform all or any part of the duties 
and responsi bi 1i ties of the Association. The Association, 
thr~ugh its Board of Directors. shall have the express 
authorization~ r igbt and power to enter into one or more 
management agreements with thir~ parties in ordet to facil­
itate efficient operation of all buildings, i~provements 
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and Common Area. It shall be the primary purpose of such 
management agreements to provide for the administration. 
management, repair and mai11tenance of said real property, 
all improvements thereon designated as common elements, and 
the exterior walls of th~ Townhouses; and to assess, 
collect and apply the management and common expenses, and 
to enforce the Declaration of Covenants. Conditions and 
Restrictions. The terms of said management agreements 
shall be as determined by the Board of Directors to be in 
the best interests of the Association. and shall be subject 
to the Articles of Incorporation, the Bylaws and this 
Declaration of Covenants. Conditions and Res trictic·ns 
affecting said property. Rotwithstanding the above, ~ny 
and all such management agreements shall be written for a 
term not to exceed one year, subject to renewal by agree­
ment of the parties for successive one year periods, and 
shall further provide that said management agreement may be 
cancelled and terminated by the Board of Directors for any 
reason whatsoever upon gi~ing thirty (30) days written 
notice of such cancellation and termination to the managing 
entity. The Board of Directors shall make all necessary 
arrangements for continuity of management and ma intenallce 
prior to the expiration of the term of any prior management 
agreements or the termination of the same. Any and all 
management agreements shall be entered into with a resp~n­
sible party or parties having considerable experience with 
the management of a pru:fti~;::i'"Do',~.ntf this type. 

Each Owner shall be bound by the terms and conditions 
of all management agreements: entered into by the Owner's 
Association. A copy of all management agreements shall be 
available to each Owner upon request. 

(f) Contract for and pay fire, casualty, liability 
and other insurance insuring the Association, its property 
and its Board of Directors a~d Owners. 

(g) Contract for and pay maintenance, gardenin~. 
utilities, materials and supplies, and services relating to 
the Common Area, and to employ personnel necessary for the 
operation of the project. ioclud ing legal and accounting 
services provided, however, that any such service contract 
shall be limited t:o a duration of one (1) year unless a 
longer teem is approved by a majority of the members of the 
Association. 

(h) Delegate its powers to its coD:i.lllittees, officers 
and employees. 

(i) Pr'ovide for maintenance, repair and replacemen.t 
of all items as provided for in Article VII hereof. 
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(j) At the request c·f the rub lie body author he:l to 
accept such and with the approva of two-thirds (2/3) <:~1: 
each class of members, dedicate those portions of the G~mmon 
Atea which are used for "O'ehicular ingress and egress as 
public streets. 

(k) Be a member of the Roadway Association and pay a 
prorata share of all costs and expenses of the Roadway Asso­
ciation. 

ARTICLE XV 

Easements 

Section 1. Blanke~ Easement for Utilities. There is hereby 
created a blanket easement upon~ across, over and under the Collliiton 
Area for ingress, egress, installation. replacing, repa1r1ng and 
maintaining all utilitiesJ including but not limited to, ~ater, 
sewers, gas, telephones and electricity, irrigation facilities and a 
cable television system. By virtue of this easement. it shall be 
expressly permissible for the prodding e lectricalJ utility. cable 
and/or telephone company to erect and maintain the necessary poles 
and other necessary equipment on said property and to affix and main­
tain cable~ electrical and/or telephone ~ires, circuits and conduits 
on. above, across and under the roofs and exterior walls of Town­
houses. Notwithstanding anything to the contrary contained in this 
paragraph, no sewers, electrical lines, water lines or other utili­
ties tray be installed or reloc<.'!."~~~ocu~~·. the Properties, except as ini­
tially programmed and approved by ~be Developer of said Properties or 
as approved by the Association's Board of Directors. These easements 
shall in no way affect any other rEcorded easements on the Properties. 

Section 2. Easement for Encroachment Due to Construction. 
Each rownhouse and the Coffilllon Area shall be subject to an easement 
for encroachments created by construction, settling and overhangs and 
balconies. as designed or constructed and for the maintenance of 
sameJ so long as it stands. shall and does exist. In the Event a 
Townhouse is partially or totally destroyed and then rebuilt, the 
Owners of all Lots agree that minor encroachments on parts of the 
adjacent Townhouse or Common Area due to construction shall be per­
mittel and that a valid easement for said encroachment and the main­
tenance thereof shall exist. 

Section 3. Reciprocal Easements. 
beneficial easement over the Goll!Dlon Areas 
Owners of Lots on the property, including 
therEto pursuant: to Article XII. 

ARTICLE XVI 

Private Yards 

There shall be reciprocal 
for the benefits of all 

additions and annExations: 

Section 1. The Lots include Private Yards, which are de­
fined as the enclosed portions of the Lot excluding the building 
thereon. 
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Section 2. The rights of the respective parties with 
respect to the use of Private Yards, which may abut a vall of the 
dwelling unit on the adjoining Lot ( .. abutting dwelling unit" 
herein), shall be as follows: 

(a) Nothing shall be erected, planted or maintained 
within such Private Yard area which might impede or inter­
fere with any necessary and reasonable maintenance~ repair 
or restor at ion of any structural wall located on or adja­
cent to the abuttin~ dwelling unit. 

(b) The Owner of the Private Yard shall not drive any 
nails, screws. bolts or other objects of any kind whatso­
ever into, nor attach any object to the wall of the abut­
ting dwelling unit. 

(c) The Owner of the abutting dwelling unit shall have 
the responsibility for painting and repairing any struc­
tural wall owned by him and facing onto the Private Yard 
(to the extent such repair and painting is not the obliga­
tion of the Association), provided, however, that in the 
case of damage to £uch a wall caused by the Owner of the 
Private Yard, his family. guests, servants, agents. or 
invitees, such repairs shall be made at the expense of the 
Owner of the Private Yard. If an action at law be required 
to enforce payment for such repairs, the prevailing party 
shall be entitled to recover the costs of suit, including 
reasonable attorneys• fees. No repairs, additions, altera­
tions and/or restorati..LJ.:'~~'1" 1 ~~mentony such structural wall shall 
be commenced. erected or maintained or the paint colors 
therefor selected until the plans and specifications, 
showing the natureJ lr::ind, shape, height, materials. loca­
tion, color and approximate cost thereof shall have been 
approved by the Architectural Control Committee. 

After completion of such repairs, additions, altera­
tions or restoration, the Owner of the abutting dwelling 
unit shall restore the Private Yard to the condition in 
which it existed imnediately prior to the commencement of 
such work. 

{d) The Owner of the abutting Lot shall have the tight 
and an easement of drainage over, across and upon the 
Private Yard for water resulting from the normal usage of 
the adjoining Lot and the Owner of the Private Yard shall 
maintain the easement area in such manner as will not 
interfere with such drainage. 

Section 3. The Owner and occupants of a Townhouse may use 
the Private Yard in any re.,sonable manner not prohibited by this 
Declaration, the Articles of Incorporation and Bylaws of the Asso­
ciation~ the rules and regulations adopted by the Board of. Directors 
of the Association, all as amended from time to time, or by law. 
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Section 4. All boundaries of Private Yards. save those 
which are structural walls of dwelling units, will be fenced by 
Developer. No fence shall be moved or removed at any time, and any 
changes in size or c,Jlor. shall be subject to review by the Archi­
tectural Control Committee pursuant to Article V hereof. 

Section 5. Each Owner shall keep his Pd vate Yard aod all 
improvements therein or thereon, in good order and repair and free 
of debris. including but not limited to the seeding, watering and 
mowing of a 11 lawns • and the pruning and cutting of all trees and 
shrubbery, all in a manner and with such frequency as is consistent 
with good property management. In the event an Owner shall fail to 
maintain his Private Yard and the improvements located thereon, as 
provided herein. the Association, after not ice to the Owner and 
approval by vote of the Board of Directors, shall have the right to 
enter upon said Pr i~at:e Yard to correct d rain.age and to repair. 
maintain and restore the Private Yard, fences and any other improve­
ments erected thereo~. All costs related to such correction, repair 
or restoration shall become a lien upon such Owner • s Lot, and such 
lien may be enforced in the same manner as an assessment levied in 
accordance with Article IV hereof. 

Section 6. The Association shall have the right at a 11 
reasonable times to enter into any Private yard for the purpose of 
carrying out its obligations of maintenance, repair and replacement. 

ARTICLE XVII 

Section 1. Attorneys• Fees. In the event the Association 
employs an attorney or attorneys to enforce the collection of any 
amounts due pursuant to this Declaration or in connection with any 
lien provided for herein, or the foreclosure thereof, or to enforce 
compliance with or specific performance of the terms and conditions 
of this Declaration. the Owner, Owners and parties against whom the 
action is brought shall pay all attorneys 1 fees, costs and expenses 
thereby incur red by the Associ at ion in the event the Association 
prevails in any such action. 

Section 2. Enforcement. The covenants, restrictions, 
reservations and conditions contained herein shall run with the land 
and shall be binding upon all persons purchasing, leasing, subleas­
ing. occupying, owning or otherwise having an interest in any Lot on 
said property, their heirs. executors, administrators, successors. 
grantees and assigns. After the date on which this instrument has 
been reco-rded. these covenants. restrictions. reservations and con­
ditions may be enforced by the Association or its Board of Di rec­
tors, which shall have the right and duty to enforce the same and 
expend Association rronies in pursuance thereof, and also may be 
enforced by the Owner of any Lot. Any lien, liability or obligation 
arising as the result of a breach of said covenants, restrictions. 
reservations and conditions shall be binding upon and effective 
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against any Owr_er of a aid premises, other than one whose title 
thereto is acquired by foreclosure of a mortgage or deed of trust, 
and sheriff's sale or equivalent proceedings, who shall take title 
to said premises free and clear of the lien hereof for all said 
charges pursuant to the provisions of this Declaration that have 
accrued up to the time of said foreclosure, and subject to the lien 
hereof for all said charges that shall accrue subsequent to the 
foreclosure, and provided also that the breach of any of said cove­
nants, restrictions. reservations and conditions may be enjoined, 
abated or revieved by appropriate proceedings, notwithstanding the 
lien or existence of any such mortgage or deed of trust. All 
instruments of conveyance of any interest of all or any part of said 
Lots shall contain reference to this instrument and shall be subject 
to the covenants, restrictions, reservations and conditions herein 
as fully as though the terms and conditions of this instrument were 
therein set forth in full. The terms and conditions of this instru­
ment shall be binding upon all persons: affe~ted by its terms, whe­
ther or not express reference is made to this instrument in any such 
instrument of C(lnveyance. Enforcements sha 11 be by proceedings at 
law or in equity against any person or persons violating or attempt­
ing to violate any covenant either to restrain violation or to re­
cover damages. 

Section 3. Saving Clause. The invalidity of any one or 
more phrases, sentences, clauses, paragraphs or sections hereof 
shall not affect the remaining portions of this instrument or any 
part thereof, all of which are inserted conditionally on their being 
held valid in law and in the euu:-;ot ~.,at one or more of the phrases, 
Sentences 1 clauSeS> paragraphS noQI~ ocuSeCtiOOS COntained herein should 
be invalid or shJuld operate to render this agreement invalid, this 
agreement shall be construed as if such inva:lid phrase or phrases. 
sentence or sentences, clause or clauses. paragraph or paragraphs. 
section or sections had not been inserted. In the event that any 
provision or provisions of this instrument appear to be violative of 
the Rule against Perpetuities, such provision or provisions shall be 
construed as being void and of no effect as of twenty-one (21) years 
after the death of the last surviving incorporator of FOUNTAIN SHAD­
OWS HOMEOWNERS ASSOCIATION or twenty-one (21) years after the death 
of the last suryivor of all of said incorporators• children or 
grandchildren wh(l shall be living at the time this instrument is 
executed, whichever is the later. 

Section 4. Parking. Each Townhouse will contain a two-car 
garage and the O~ner or occupants of the Townhouse shall park their 
vehicles in said garage and not in the driveway or on the Common 
Area, except as otherwise permitted by this Declaration or by 
Uniform rules and regulations promulgated fr,lm time to time by the 
Board of Directors of the Association. 

Section 5. Gender. Wherever the context of this document 
requires, words used in the masculine gender include the feminine 
and neuter, the singular number the plural and the plural the singu­
lar. 
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Section 6, Amendment. 1he covenants and restrict ions of 
this Declaration shall run 1<(ith and bind the land for a teim of 
twenty (20) years from the date tbis Declaration is recorded. after 
which time they shall be automatically extended for successive 
periods of ten ( 10) years. This Declaration ma)' be amended by an 
instrument signed by the Owners of not less than two-thirds (2/J) of 
the Townhouses. Any amendment must be recorded in the Madcopa 
County Recorder•s Office. 

As to the Feder a 1 National Jotor tgage Association (FNHA), the 
Government National Mortgage Asso~iation (GNMA), and the Federal 
Home Loan Mortgage Corporation (FHLMC), so long as may be required 
to fully amortize any mortgage owned by FNMA, GNI1A and FHLMC oo any 
of th£ Lots; and as to the Federal Housing Administration (?HA), 
Veterans Administration (VA) or the Federal Home Loan Mortgage Cor­
poration (FHLMC), so long as there is a Class B membership outs~and­
i ng, n) amendment shall be made wh~ch would be deemed to be in con­
flict with. or contrary to, the terms of any promissory note, mort­
gage, regulatory agreem_ents or document executed by the Association 
or any of the Owners of residence units for the purpose of obtaining 
insurance or financing involving FHMA. FHA, VA, GNMA or FHUIC vi th­
out obtaining written approval and consent of FNMA, FHA, VA, GNnA or 
FLHMG. 

Section 7. Annexation. Additional residential property 
and Conmon Area may be annexed to the Properties with the conseot of 
two-thirds (2/3) of each class of members. 

Unofficial Document 

Section 8. FHA/VA Approval. As long as there is a Class B 
membership, the following actions ~ill require the prior approval of 
the Federal Housing Administration or the Veterans Administration: 
Annexation of additional properties, dedication of Cammon Area, and 
amendment of this Declaration of Covenants, Conditions and Restric­
tions. 

ARTICLE XVlll 

Fountain Shadows Roadway Association 

Section l, Membership in the Roadway Association shall be 
limited to the Association and the Fountain Place Homeo~ners• Asso­
ciation. 

Section 2. Membership in the Roadway Association cannot be 
abandoned or terminated for any reason whatsoever. 

Section 3. The Roadway Association shall insure. maintain, 
repair and replace Diana Avenue, a private street, ,...hich runs 
east-west between 67th Avenue a~d 69th Avenue in the Citv of 
Glendale, State of Arizona. and 68th Avenue, a private street, ;hich 
runs north-south between Diana Avenue and Butler Drive, in the City 
of Glendale, State of Arizona. The costs and expenses incurred and 
to be incurred by the Roadway Association shall be billed to the 
members in prorata shares and shall be paid promptly. 
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Section 4. The costs and expenses of the Roadway Asso­
ciation billed to the Association and the Fountain Place Homeowners• 
Association shall be consioered common expenses of said associations 
and be a part of the regular assessments levied against their re­
spective members. 

IN WITNESS WHEREOF • the undersigned, being the Declarant 
here~;~s her~u~~~3~et its hand and seal this ~ day of 

STATE OF ARIZONA 

County of Maricopa 

) 
) ss. 
) 

NBS DEVELOPMENT CORPORATION, an 

::i·~;rp:i 
It~ l;y;Jt>_,__ 

On this, the day of • 1983, 
before me, the undersigned Notary Public. personally appeared 

• who acknowledged himself to be the 
·-----~~---o"'f-N""I;:-;S DEVELOPMENT CORPORATION. an Arizona 

COrporation, and that he, a:unofficiaiDocum;nt OffiCer' 1 being SO authorized. 
executed the foregoing instrument for the purposes therein 
contained. by signing the name of the said corporatior, by himself 
as such officer. 

Notal: PUbliC 

My Commission Expires: 
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"EXHIBIT A"' 

That part of the Southeast quarter of the Northeast quarter of Section 
36, Township 3 North, Range 1 East of the Gila and Salt River Base 
and Meridian, Maricopa County, Arizona, more particularly desc~ibed 
as follows: 

BEGINNING at the Northeast corner of said Southeast quarter 
thence South, along the East line of said Southeast quarter, a distance 

of 674·75 feeti 
thence South 88.46'2~" West, a distance of 45.01 feet to a line 

~5.00 feet West and parallel with the East line of said Section 36, 
also being the TRUE POINT OF BEGINNING; 

thence South, alon~ said parallel line, a distance of 312.50 feet; 
thence South 88ra46 24" "''est, parallel with the North line of the 

South half of the North half of the Southeas·t quarter of. the Northeast 
quarter of said Section 36, a distance of 614.23 feet~ 

thence North, parallel with the East line of said Section 36, a 
distance of 660.00 feet to the North line of the South half of the 
North half, of the Sout~east quarter of the Northeast quarter of said 
Section 36 • 

thence North 88°~6 1 24" East, alon2 said North line, a distance 
Of 302.16 feet; UnofficiaiDocument 

thence South. parallel with the East line of said Section 36~ a 
distance of 240~70 feet; 

thence West. a distance of 64.00 feet; 
thence South~ a distance of 108.17 feet; 
thence North 88°46'24'" East. a distance of 376.09 feet t.o the TRUE 

POINT OF BEGINNING. . 
Said parcel contains 289.998.73 square feet or 6.657) acres more or less. 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 

Attorneys at Law 

1400 E. Southern Avenue, Suite 400 

Tempe, Arizona 85282 

t 480.427.2800 | f 480.427.2801 

minuteentries@carpenterhazlewood.com  

Chad Miesen 024910 
Charlene Cruz 026692 
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Attorneys for Defendant 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
 

PATRICIA BOCCHINO, 
 

 Plaintiff, 
 
v. 
 
FOUNTAIN SHADOWS 
HOMEOWNERS ASSOCIATION, 
 
 Defendant. 
 

Case No.: CV2015-012434 
 

DEFENDANT’S RESPONSE TO 
PLAINTIFF’S MOTION FOR 

SUMMARY JUDGMENT 
 

AND 
 

CROSS-MOTION FOR SUMMARY 
JUDGMENT 

 
(Assigned to the Honorable 

Douglas Gerlach) 
 

 
 

 Defendant, Fountain Shadows Homeowners Association (the “Association”), by and 

through undersigned counsel, hereby submits its Response to Plaintiff’s Motion for 

Summary Judgment (the “Motion”) and also moves this Court for entry of summary 

judgment in its favor. Because there are no genuine issues of material fact and the law 

supports the actions taken by the Association, Plaintiff’s Motion should be denied and 

summary judgment should be entered in favor of the Association. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

E. Hailes, Deputy
3/28/2016 4:24:00 PM

Filing ID 7300095
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 This Response and Cross-Motion is supported by the following Memorandum of 

Points and Authorities, the Association’s separate Response to Plaintiff’s Separate 

Statement of Facts, the Association’s separate Controverting Statement of Facts (“CSOF”) 

and separate Declaration of Vern Carrillo, and all of the pleadings and matters of record 

filed with the Court, all of which are incorporated herein by this reference. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. Introduction and Factual Background 

 The Association is a planned community association and nonprofit corporation 

located in Glendale, Arizona, whose members are owners of lots within the planned 

community.  See CSOF at ¶ 1.  The Association and its members are governed by the 

Declaration of Covenants, Conditions and Restrictions for Fountain Shadows (the 

“Declaration”), recorded in the Office of the Maricopa County Recorder at No. 1983-

146154.  See CSOF at ¶ 2.  The Association and its members are also subject to the Articles 

of Incorporation, Bylaws, and other Rules and Regulations adopted by the Association 

(referenced collectively herein as the “Governing Documents”).  See CSOF at ¶ 3. 

 Plaintiff, Patricia Bocchino (the “Plaintiff”), was an owner of a lot located within 

the Fountain Shadows community until the sale of her lot on or about September 24, 2015.  

See CSOF at ¶ 4.  Incident to her ownership of property within Fountain Shadows, she was, 

until the sale of her lot, a member of the Association. See CSOF at ¶ 5 

 Plaintiff violated the Declaration and other Governing Documents by acting in a 

harassing manner constituting offensive behavior.  See CSOF at ¶ 6.  The Declaration 

prohibits members or residents in the community from carrying on any offensive activity: 
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No noxious or offensive activity shall be carried on upon any Lot or any part 
of the Properties, nor shall anything be done thereupon which may be, or may 
become, an annoyance or nuisance to the neighborhood, or which shall in any 
way interfere with the quiet enjoyment of each of the Owners of his respective 
Townhouse, or which shall in any way increase the rate of insurance. 
 

Declaration at 19 [Art. XIII, Sec. 10]; see CSOF at ¶ 7.   As a result, the Association sought 

and obtained an Injunction against Workplace Harassment on March 5, 2015 from the 

Manistee Justice Court.  See CSOF at ¶ 8.   

 In or around September of 2015, Defendant was contacted by a title/escrow 

company to provide a payoff of amounts due to the Association.  See CSOF at ¶ 9.  

Pursuant to the Declaration, including Article IV, Section 1 and Article XVII, Section 1, 

the Association included in its payoff disclosure all attorneys’ fees and costs incurred as a 

result of Plaintiff’s violations of the Governing Documents.  See CSOF at ¶ 10. 

 In connection with the sale of her lot, the Plaintiff paid what the Association had 

disclosed as due in its payoff disclosure to the title/escrow company.  See CSOF at ¶ 11.  

Plaintiff did not contest or challenge the payoff disclosure prior to payment.  See CSOF at ¶ 

12. 

II. Legal Argument 

A. The Contract entitles Association legal fees incurred to enforce 
Compliance with the Declaration. 
 

 “[I]t is well-settled in Arizona that ‘[c]ontracts for payment of attorneys' fees are 

enforced in accordance with the terms of the contract.’ ” McDowell Mountain Ranch Cmty. 

Ass'n v. Simons, 216 Ariz. 266, ¶ 14, 165 P.3d 667, 670 (App.2007), quoting Heritage 

Heights Home Owners Ass'n v. Esser, 115 Ariz. 330, 333, 565 P.2d 207, 210 (App.1977).  
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In this case, provision in the Declaration provides: 

In the event the Association employs an attorney or attorneys to enforce the 
collection of any amounts due pursuant to this Declaration or in connection 
with any lien provided for herein, or the foreclosure thereof, or to enforce 
compliance with or specific performance of the terms and conditions of this 
Declaration, the Owner, Owners and parties against whom the action is 
brought shall pay all attorneys’ fees and costs and expenses thereby incurred 
by the Association in the event the Association prevails in any such action.   
  

See CSOF at ¶ 10.  

 The Declaration prohibits members or residents in the community from carrying on 

any offensive activity.  Specifically, Article XIII, Section 10 of the Declaration provides: 

No noxious or offensive activity shall be carried on upon any Lot or any part 
of the Properties, nor shall anything be done thereupon which may be, or may 
become, an annoyance or nuisance to the neighborhood, or which shall in any 
way interfere with the quiet enjoyment of each of the Owners of his respective 
Townhouse, or which shall in any way increase the rate of insurance. 
 

See CSOF at ¶ 7.  

 Plaintiff breached the Declaration by harassing the Association’s board members 

and employees of the Association’s managing agent, Planned Development Services, Inc. 

by engaging in a series of acts that have caused the board members to be both seriously 

harmed and annoyed.  See CSOF at ¶ 8.  Plaintiff removed “closed” signs at the 

Association pool that were required by Maricopa County Health Services.  Id.  Plaintiff 

used e-mail, voice mail, phone conversations and her presence at Association Board of 

Directors meetings to continuously harass the members of the Association.  Id.  Her actions 

required members of Glendale Police Department, including SWAT team members, to 

attend the Association’s Board of Directors meetings. Id.   
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 As a result of her actions, the Association incurred attorneys’ fees, costs and 

expenses to enforce Plaintiff’s compliance with the terms and conditions of the contractual 

Declaration, including but limited to filing and obtaining an Injunction Against Workplace 

Harassment.  See CSOF at ¶ 9.   

 In Plaintiff’s Motion for Summary Judgment, she claims that the Association is not 

entitled to attorneys’ fees and costs because they were not awarded in the judgment in favor 

of the Association for Injunction Against Workplace Harassment; that the Declaration does 

not provide for a basis for recovering attorneys’ fees and costs in an injunction action; and 

the Injunction Against Workplace Harassment statute does not provide for an award of 

attorney’s fees and costs in an uncontested injunction. The plain language of the 

Declaration’s provision for attorneys’ fees, costs and expenses, however, do not require that 

such fees and costs be litigated in a lawsuit and ultimately awarded in a judgment.  The 

plain language of this provision specifies that if the Association prevails in an action 

seeking enforcement of the terms and conditions of the Declaration, then the Association is 

entitled to all attorneys’ fees, costs, and expenses.   See CSOF at ¶ 11.   

 Plaintiff also asserts that the legal fees incurred by the Association to enforce her 

compliance with the Declaration are not authorized by the Arizona Condominium Act.  The 

Association does not claim it is entitled to legal fees under the Arizona Condominium Act.  

The Association relies on the contractual Declaration.   The Association employed an 

attorney to enforce Plaintiff’s compliance with the terms of the Declaration and prevailed 

in obtaining an Injunction Against Workplace Harassment in its favor.    
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B. Plaintiff Fails to Meet The Burden of Proving the Legal Fees are Clearly 
Excessive 

 
To establish a claim that the Association is not entitled to all of its legal fees pursuant 

to a provision in the Declaration awarding the Association all of its attorneys’ fees, a 

homeowner has the burden of showing that the attorneys’ fees were clearly excessive, and if 

such showing was not made, then association would be entitled to receive the full amount of 

requested attorney fees.  McDowell Mountain Ranch Community v. Simons, 216 Ariz. 266, 

270, ¶ 16, 165 P.3d 667, 671 (App.2007).  An agreement by the parties as to the amount of 

attorneys’ fees is not contrary to public policy and is analogous to a contract for indemnity 

and a contractual fee provision stipulating to a certain amount or percentage of attorneys’ 

fees “is binding only to the extent that it is reasonable; however, where the services have 

been rendered, and the amount stipulated is not obviously excessive, the stipulation as to the 

amount should govern.”  Elson Dev. Co. v. Ariz. Sav. & Loan Ass’n, 99 Ariz. 217, 407 P.2d 

930 (1965).   

Plaintiff has failed to provide any evidence to support that the legal fees incurred by 

the Association for her harassing and offensive behavior is clearly excessive.  In fact, 

Plaintiff paid in full all of the legal fees incurred by the Association and did not contest the 

amounts prior to payment. 

III. Conclusion 

The Association respectfully requests that the Court deny Plaintiff’s Motion for 

Summary Judgment and grant summary judgment in favor of the Association.   
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Carpenter, Hazlewood, Delgado & Bolen, PLC 

Attorneys at Law 

1400 E. Southern Avenue, Suite 400 

Tempe, Arizona 85282 

t 480.427.2800 | f 480.427.2801 

minuteentries@carpenterhazlewood.com  

Chad Miesen 024910 
Charlene Cruz 026692 
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Attorneys for Defendant 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
 

PATRICIA BOCCHINO, 
 

 Plaintiff, 
 
v. 
 
FOUNTAIN SHADOWS 
HOMEOWNERS ASSOCIATION, 
 
 Defendant. 
 

Case No.: CV2015-012434 
 

DEFENDANT’S RESPONSE TO 
PLAINTIFF’S SEPARATE 
STATEMENT OF FACTS  

AND 
DEFENDANT’S 

CONTROVERTING STATEMENT 
OF FACTS  

 
 

(Assigned to the Honorable 
Douglas Gerlach) 

 
 

 Defendant Fountain Shadows Homeowners Association (the “Association”), by and 

through undersigned counsel, hereby submits its Response to Plaintiff’s Separate Statement 

of Facts and the Association’s Controverting Statement of Facts.   

Response to Plaintiff’s Separate Statement of Facts 

1. Disputed.  See Defendant’s Controverting Statement of Facts (“CSOF”) below at ¶ 

8. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

K. Laird, Deputy
3/28/2016 4:39:00 PM

Filing ID 7300259
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2. Undisputed. 

3. Undisputed. 

4. Undisputed. 

5. The Association asserts that the “Transaction Listing Report” speaks for itself.  

6. The Association asserts that the invoices to the Association speak for themselves.  

7. The Association asserts that Invoice 135871 speaks for itself.  

8. The Association asserts that Invoice 138684 speaks for itself.  

9. The Association asserts that Invoice 142153 speaks for itself.  

10. The Association asserts that Invoice 143657 speaks for itself. 

11. The Association asserts that Invoice 144998 speaks for itself. 

12. The Association asserts that Invoice 146534 speaks for itself.  

13. Disputed. See “CSOF” below at ¶ 11 

14. Undisputed.  

15. The Association asserts that the ledgers speak for themselves and are accurate. See 

Exhibit D (Declaration of Vern Carillo at ¶ 7). 

16. The Association asserts that the ledgers speak for themselves. Id. 

17. The Association asserts that the ledgers speak for themselves. Id. 

18. The Association asserts that the ledgers speak for themselves. Id. 

19. The Association asserts that the ledgers speak for themselves. Id. 

20. The Association asserts that the ledgers speak for themselves. Id. 

21. Disputed. See “CSOF” below at ¶ 11 

22. The Association asserts that the Accounting Transaction ledger speaks for itself. Id. 
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23. The Association asserts that the Financial Transaction ledger speaks for itself. Id. 

24. The Association asserts that the ledgers speak for themselves. Id. 

25. Undisputed.  

26. Undisputed. 

27. Undisputed.  

28. Undisputed 

29. Undisputed. 

30. Undisputed. 

31. Undisputed.  

32. Disputed. See “CSOF” below at ¶ 11 

33. Undisputed.  

Association’s Controverting Statement of Facts 

1. The Association is a planned community association and nonprofit corporation 

located in Glendale, Arizona, whose members are owners of lots within the planned 

community.  See A.R.S. § 33-1802. 

2. The Association and its members are governed by the Declaration of Covenants, 

Conditions and Restrictions for Fountain Shadows (the “Declaration”), recorded in 

the Office of the Maricopa County Recorder at No. 1983-146154.  See Exhibit A 

(Declaration at 1). 

3.  The Association and its members are also subject to the Articles of Incorporation, 

Bylaws, and other Rules and Regulations adopted by the Association (referenced 

collectively herein as the “Governing Documents”).  See generally Chapters 24 
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through 40 of Title 10 of the Arizona Revised Statutes; see also Exhibit A 

(Declaration at 20 [Art. XIII, Sec. 12]). 

4. Plaintiff, Patricia Bocchino (the “Plaintiff”), was an owner of a lot located within 

the Fountain Shadows community until the sale of her lot on or about September 24, 

2015.  See Plaintiff’s Complaint at ¶ 5; see also Plaintiff’s Statement of Facts at ¶ 

29. 

5. Incident to her ownership of property within Fountain Shadows, she was, until the 

sale of her lot, a member of the Association.  See Exhibit A (Declaration at 3 [Art. 

III, Sec. 1]). 

6. Plaintiff violated the Declaration and other Governing Documents by acting in a 

harassing manner constituting offensive behavior.  See Exhibit B (Injunction against 

Workplace Harassment); see also Exhibit A (Declaration at 19 [Art. XIII, Sec. 10]). 

7. The Declaration prohibits members or residents in the community from carrying on 

any offensive activity: 

No noxious or offensive activity shall be carried on upon any Lot or 
any part of the Properties, nor shall anything be done thereupon which 
may be, or may become, an annoyance or nuisance to the 
neighborhood, or which shall in any way interfere with the quiet 
enjoyment of each of the Owners of his respective Townhouse, or 
which shall in any way increase the rate of insurance. 

 
See Exhibit A (Declaration at 19 [Art. XIII, Sec. 10]).   

8. As a result, the Association sought and obtained an Injunction against Workplace 

Harassment on March 5, 2015 from the Manistee Justice Court.  See Exhibit B 

(Injunction against Workplace Harassment). 
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DECLARATION OF COVENANTS, CONDITIONS 
AND R!STRICTIONS FOR 

FOUNTAIN SHADO~S 83 146154 

The undersigned, owner of that certain real property 
situated in Maricopa County, Stare of Arizona, to-wit: 

FOUNTAIN SHADO~S UNIT I, according to a plat there­
of recorded in the Office of the Maricopa Recorder 
in Book ~of Hbps, at page~: 

hereby declares that all of the uid property shall be held, sold 
and conveyed aubject to the following eaaements, restrictions, 
covenanta and conditions, which" are for · tn·e purpose of protecting 
the value and desirability of, and which shall run with, the real 
property and be binding on all parties having any right, title or 
interest in the described properties or any part thereof, their 
heirs, successors and assigns, and shall inure to the benefit of 
each owner thereof. 

Tlrs lnstnuwmt Filcli lt1r ltQlt1! by llCOR TTn E 
INSURANCE COfAPAHY K &II ~mmochdon 

onty.' n "'' 110( ~ cu~ as to <ts c:uo.rtion 
or aa to itl tt1.ct Uj)O(I 171e CUe. 

ARTICLE I 

Definitions 

Section 1. "As soc is t ion" 
HOHEO~NERS ASSOCIATION, an Arizona 

shall mean 
non-profit 

FOU~AlN SHADOWS 
corporation, its 

successors and asaigns. 

Section 2. "Coaunon Area" shall mean all real property and 
improvements thereon owned by the Association for the common use and 
enjoyment of the Owners, as shown on the Plat. 

Section 3. "Declarant" shall medn NBS DEYELOPHF.NT CORPORA­
TION, an Arizona corporation, its successors, and assigns, 1f such 
succcusors or assigns should acquire more than one undevelopec! Lot 
fro~ the Declarant for the purpose, pf development. 

Section 4. "Developer" shall mean NBS DEVELOPMENT CORPORA­
TION, an Arizona corporation, and its successors and assigns, and to 
any other contractor who builds foe resale a significant number of 
the houses on the subject property. 

Section 5. "First Mortgage" shall roean a first lien deed 
of trust, as well as a first mortgage, on a townhouse. "First 
Mortgagee" means the holder of a first mortgage, as well as a bene­
ficiary or trustee under a first deed of trust, ita successors and 
aasigns. 

Section 6. "Lot" or "Townhouse" shall be synonymous and 
shall mean any plot of land shown upon the recorded aubdivision map 
or plat of the Propectiea with the exception of the Common Area. 

S798A-6 
• 
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83 :1.461:!)4 
Sect ion 7. "Mortgage" includes deed o ( trust: 

includes a beneclci a ry under a deed of trust; and 
includes a Trustor under a dee d of trust. 

"Mortgagee" 
"Mortgagor" 

Section 8. "Occupant'' meMnl a person or person•, including 
an Owner, legally in pos •e asion of a townhou~e. 

Section 9. "Owner" shall mea n and refer to the record fee 
a imp le Owner, whether one or more persona or ent 1 t lea, of equitable 
title (or legal · title 1f equitable title ha s Clerged) of any Lot 
which i a a part of the Properties. Owner ahall not include a person 
or entity having an ownership interest merel{ as security for the 
performance o ( an obligation . In the case o Lots, the fee a !mple 

· · ·· '"title t ·o · ~~othlc:h ·· ·ir-ve s ted of record in .a Trust ee. pursuant ._J.o. ArizPo.a 
Revised Statutes, Section 33-801, et aeq., legal title shall be 
deemed to be in the Trustor. 

Sect !on 10. "Plat" means the plata of aurvey of the Prop- • 
erty and of all townhouses aa recorded in the office of the Maricopa 
County in Boolc , ' " " of Mapa, at page ·'ll_, and any subsequent addi­
tions and / or amendments thereto . 

Section 11. "Properties" shall mean and refer to that 
certain real property hereinbefore described together with any 
impro vements thereon, and such additions thereto as may hereafter be 
b rought within the jurisdiction of the Assoc i ation . 

Section 12 . "Roadway Association" shall mean the FOUNTAIN 
SHADOWS ROADWAY ASSOCIATION, an Arizona non-profit corporacion, its 
successors and assigns. 

The aforesaid definitions shall be applicable to 
Declaration and also to any Declaration of Annexation (unless 
context shall prohibit), filed pursuant to Article XII hereof. 

ARTICLE 11 

Property Rights 

t h is 
the 

Section 1. Owner's Eastments of En o ment. Every Owner 
sha 11 have a right an easement ot enjoyment in an to the Common 
Area which shall be appurtenant to and shall pass with the title to 
every Lot, 'ubject to the following provisions: 

(a) The right of the Association to charge reasonable 
admission and other fees for the use of any recreational 
facility s!cuated upon the Common Area . 

(b) The right of the Association to suspend the 
voting rights and right to use of the recreational faclli­
tiea by an Owner for any period during which any assessment 
against the Owner'& Lot remains unpaid; and for a period 
not to exceed 60 dayQ. fClr any infraction of its published 
rules and regulations. 
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(c) The right of the Association to dedicate or 
transfer all or any part of the Co=on Area to any public 
agency, authority or utility for such purposes and subject 
to such conditions as may be agreed to b[ the members. No 
such dedicAtion or transfer shall bee fective unless an 
instrument signed by two-thirds (2/3) of each class of 
members agreeing to such dedication or transfer has been 
recorded. 

(d) The right of the Association to limit the number 
of guests of members. 

··""' ("'e ·) ~~· The r-I-ght of the Association to establish uniform 
rulet~ and regulations pertaining to the use of the"'-C'o'muion­
Area and the recreational facilities thereon. 

(f) The right of Developer (and ita sales agents and 
representatives) to the reasonable use of the Co=on Area 
for display, sales, le.ssing and exhibit purposes., which 
right Declarant hereby reserves to Developer. This reser­
vation of right shall end upon •conveyance of the last Lot 
described herein (ot as annexed in accordance with Article 
XII hereof). 

Section 2. Delegation of Use. Any Owner may delegate, in 
accordance with the Bylawa, his right of enjoyment of the Colll!llon 
Area and facilities to the members of his family, his tenants, or 
contract purchasers who reaide on the property. 

Section 3. Waiver of Use. No member may exempt himself 
from personal liabi 1 i ty for assessments duly levied by the As soc !a­
t ion, nor release the Lot owned by him from the liens anj charges 
hereof. by waiver of the use and enjoyment of the Com.mon Area, and 
the facilities thereon or by abandoncent of his Lot. 

ARTICLE I I I 

Hembership and Voting Rights 

Section 1. Hemuership in the Association, except for 
membership of the incorporators, the Decla.-ant and th~ first Board 
of Directors, shall be limited to record owners of equitable title 
(or legal title if equitable title has merged) of Townhouses con­
structed or planned to b~ constructed on the property described 
herein or on any duly annexed pq>perty. An Owner of a Townhouse 
shall automatically, upon b~coming the Owner of a Townhouse, beco~e 
a member of the Association, and shall remain a member of the Asso­
ciation unt!! such t1me aa his ownership ceas~s for any reason, at 
which tim: h!; member11hip in said Association shall automatically 
cease. Ownership of a Townhouse shall be the sole qualification and 
criteria for membership. The foregoin& ia not intended to include 
persons or entities who hold an interest merely as security for the 
performance of an obligation. 
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A member s hip in the As s oci a tion shall not be tran• ferred, 
pledged or alienate d in any ~•Y· except upon the sale of such 
Townhouse a nd then only to the purcha s er thereof, or by intestate 
succeaaion, te s tamentary dispos ition, foreclo s ure of mortgage of 
record or other lega l proces s. Any attempt to cuke o prohiblt:ed 
trans fer 1a void and ~ill not be ref1ected upon the book& and 
r e corda of the Aa s ocl a t:lon. The Association shall record the trans ­
f e r upon the books of the As sociation and i s sue a ne~ membership to 
a purchaser a nd there upon the old membership outstanding in the name 
of the seller s hall be null and void . 

The record o~ner of equitable title (or legal title if 
equitable title h~s mer_ged) . of eac.h....T~wnhouse shall be entitled - to 
one membership ln the Association. for himself and hls family resid­
ing in the Townhouse, which membership shall be 11ubject to all of 
the provialons of the Association's Articl~s of lncorrnration. 
Bylaws, ~...:~nagement: Agreement and this Ueclaration, as now n effect 
or duly adopted or amended. 

Sec:t:ion 2. Every Owner of a Townhouse which is subject to 
assessment shall be a member of the Associati•on. Helllbership shall 
be appurtenant to and may not be separated from ownership of any 
Townhouse which is subject to assessment. 

Section 3 . The Association shall hsve two cla11ses of 
voting membership, as follows: 

Class A. Class A membeu shall be all Owners. with 
the exception of the Declarant, and shall be entitled to 
one vote for each Townhouse owned'. \.'hen more than one 
person holds an interest in any Townhouse, all such persons 
shall be members. The vote for such Townhouse shall be 
exercised as they among themselve!: determine, but in no 
event shall more than one vote be cast with re,pect to any 
Townhouse . 

Clas~ B. The Class B member(s} shall be the Declarant 
and ahall 6; entitled to three (3} votes for each Townhouse 
owned or contemplated to be cr~ated and annexed to this 
Declaration and to the Association pur11u~nt to Article 
Xll. Initially, therefore, Declarant shall be entitled to 
case i~s vote baaed upon l¥~ Townhou~es. 1he Class B 
membership shall cease and ~onverteJ to Class A ~ember­
ahip on the happening of either of the following events, 
whichever occurs earlier: 

(a) Within 120 days after the total votes outstanding 
in the Class A membership equals the total votes 
out s tar~ing in the Claaa B membership; or 

(b) January l, 1988 . 

-I.-
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ARTICLE IV 

Covenant for Maintenance Assessments 

Section 1. Creation of the Lien and Personal Oblig5tion of 
Assessments. The Dec l~rant, for each Townhouse owned wl thin the 
Properties, hereby covenants, and each Owner of any Townhouse by 
acquiring an ownership interest therein, whether or not it 1hall be 
so expressed 1 n the conveying document, is deemed to covenant and 
agree to pay to the Association: (l) annual assesamenta or charges; 
and (2) special assessments as authorized by the Association'• Bo.ard 
of Directors •• . - , .?~uch assessment to be establish~d and collected as 
provided herein. . .. ·-·--

The annual and special asaessments, to~ethcr with interest, 
costs of colleccion and reasonable attorneys fees, shall be a 
charge on the land and shall be a cone inuing lien upon the Lot 
against which each such asse!>olllO::!.i.. is made. Each such assessment, 
together with interest, costs of collection and reasonable attor­
neys' fees, ahall also be the personal obligation of the person who 
was the Owner of such Lot at the time when the assessment fell due. 
The personal obligation for the delinquen~ assessment& shall not 
pass to his successors in title unless expressly assumed by them. 

Section 2. Purpose of Assessments. The assessments levied 
by the Association shall be used exclusively to promote the health, 
safety and general welfare of the residents in the Properties and 
for the improvements and ma intenauce of the Coamon Areb { ro the 
extent required by this Declaration), and of the improvements situa­
ted thereon. The assessments shall cover the cost of water and 
sewer for the Common Area and the Lots and all repa ira, re?lacement 
and maintenance of the Cotnmon Area (to the extent required by this 
Declaration) and all other authorized activities and facilities, 
including but not limited to, common yard maintenar.:e, sprinkler 
system, swimming pool, spa, recreational facilities, exterior walls 
and exterior painting of Townhouses. costs of ndditior.al common 
facilitie,; and improveDJents, and t~txcs and insuranr.e, as may, from 
time to time, be authorized by the A~s:>ciation's Board of Direc­
tors. The assessments shall also cover a prorata share of all the 
costs and expenses of the Roadway Association. 

The Board of 01 rectors shall fix the amount· of the annua 1 
assessment against each Lot at least thirty (30) days in advance of 
each annual assessment period. ~ritten notice of the annual assess­
ment shall be sent to every Owner subject thereto. The due dates 
shall be established by the Board of Directors. The Association 
shall, upon demand. and for a reasonable charge, furnish a ~ertifi­
cate signed by a represenc .. ti • e of the Association selling forth 
whether the aase&s:nencs on a specified Lot have been paid. A prop­
erly executed certificate of the Association aa to the status of 
assessment• on a Lot ls binding upon the Association a& of the date 
of its issuance. 

Section 3. Establishment of Assessment. Declarant and 
each Owner of a Townhouse covenants for themselves and their heirs, 
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1uccea1or• and •••igns, that 1uch To11nhou1e 1hall be 1ubject to an 
a11esament, in an amount to be determined by the A••ociation and as 
permitted by thia Declaration . The amount to be paid by the members 
of the Auociatlon shall be establiahed annually by the Board of 
Directors. 

The annual assesamenctl provided for herein s ·hall commence 
as to each Lot on the first day of r:he month follo11ing occupancy or 
conveyance of the fir•t Lot to an Owner other than the Declarant. 
Pr lor to occupancy or conveyance of the f 1 rs t Lot, the Declarant 
ahall be aaseued and pay for each Lot ~o~hich it o~o~ns and 11hich has 
been annexed an amount equal to twenty-five percent (251) of the 
regular a1fsessment. In the event funds received by the Association 
are inadequate to pay fOT ' current ·ope-racing and maintenance expeq­
ses. Declarant shall be responsible on a current basi• for any 
deficit, excluding delinquencieS' in payment of aa•e••mentl by ocher 
Q..,ners, in the budget o( the Association, up to but not exceeding 
the aQOunc of the regular assessment. Declarant's reduced • a.laes•­
ment shall at least pay costa of insurance and the reserve for 
replacement attributable to unsold Lots as determined by coat 
accounttng principles. The period of reduced assessments shall 
terminate as to each unsold Lot when it• is rented, le'ased, occupied 
or conveyed, ~o~hichever first occurs. The period of reduced assess­
ments shall terminate as co the entire Propertie11 no l-ater than 
January 1, 1988. No assess111ent sh:~ll be levied against Lots in 
phases not yet annexed . 

Section 4. Haxi.cum Annual Assessment. Until January 1 of 
the year immediately following the conveyance of the first Lot to an 
O~o~ner, the maximum annuAl ... ssessment shall be eioht hundred 

and forty (S 840.00 ) per Lot. 

(a) From and. after January 1 of the year iEIIIIIediately 
following the conveyance of the first Lot to an O~o~ner, the 
maximum annual assessment 111ay be increased effective Janu­
ary 1 of each year wirhout a vote of the membership by ten 
percent (lO't) per ,,num or a percentage proportionate to -
the increase, l f any, of the Consumer Price Index publ ish~d 
by the Department of L11bor, Washington, D. C. , or any suc­
cessor agency or successor index, 11hJchever is higher. 

(b) From and after JanucJry 1 o( the year immed lately 
following the conveyance of the first Lot to an Owner, the 
maximum annual assessment may be increased for the next 
succeeding year above that permitted by Subaection (a) 
above by a vote of the members, provided that any auch 
increase shall have the assent of two-thirds (2/3) of the 
votes of each clars of memuers who are voting in person or 
by proxy, !t s meeting duly called for this purpose, 
writ::en not ice of which shall be ;cnt to all members not 
lesa than thirty (JO) days nor more than sixty (60) day• in 
advance of the meeting setting forth the purpose of the 
meeting . The limitat!on11 hereof shall not apply to any 
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chang~ in the maximum and basia of 
talcen aa an incident to a merger or 
the Aaaociation ia authorized to 
Arliclea of Incorporation . 

the aaaetumt!nta under­
conaoltdation In which 
participate under ita 

Section 5. Sp~clal Aaaeaamenta. In addition to the annual 
asaeaamenta author!zed above, In any assessment year the Aaaociation 
ma) levy a •pecial aueaament, applicable to that year only, for the 
purpose of defraying, in whole or in part, the cost of any conatruc­
tlon, reconatruction, repair or replace·ment of a capital improvement 

· upon the Common Area or upon property within the jurisdiction of the 
Roadway Aaaociation, including fixtures and personal property re­
lated thereto, provided that any such assessment shall have the 
assent of two-thirds (2/3) of the votes of each class of members who 
are voting · tn·· petaon or by proxy at ·a meeting · duly cal·led fot .. ' t:his 
purpos~. or at an annual meeting. 

Section 6. Uniform Rate of Assessment. Both annual anti • 
special assessments must be fixed at a uniforw rate for all Lots and 
may be collected on a monthly basis or other reasonable basis as 
determined by the Board. 

' 
. Section 7. Effect of Nonpayment of Assessments; Remedies 

of the Associat i on. Any assess::~eot not paid within thirty ()0) days 
·· atter the due oate shall, at the elecc-ion of the Association, pay a 

"lat~ charge" in a sum to be detere~ined by the Association, t>ut not 
to exceed SlO. 00 per each month~y delinquent assessment, or ten 
percent (lUl) of the amount of such assessment, whichever is 
higher. The Association may bring, without electing a remedy, any 
and all actions and aee\: any and all relief against the Owner 
personally obligated to pay the same, and/or to foreclose the lien 
against the Lot in a lHe manner as a mortgage of real property,· and 
such Owner hereby expressly grants to the As soc lat ion the power o~ 
sale in connection with said lien. No Owner may waive or otherwise 
escape liability for the assessments provided for hereby by non-use 
of the CoiiXDon Area or abandonment of his Townhouse. ln any act ion 
taken against an Owner to collect delinquent assessments, whether 
through lien foreclosure or otherwise, the Ovner shall be obligated 
co pay, in addition co any and all other amounts required herein, 
all costa and all attorneys' fees incurt'ed by the Association in 
such action . 

Section 8. Subordination of the Lien lo Hortga~es. The 
lier. of the assessments provided for hP.rein shall be subor inate to 
the Uen of any first mortgage or deed of trust. Sale or transfer 
of any Townhouse shall not nffect the assessment lien. However, the 
oale or transfer of any Townhou~e pursuant to mortgage foreclosure, 
deed of trust sale, or any proceeding in lieu thereof, shall exting­
uish the lien of such assessments as to payments which became due 
prior to auch sale or tranofer . No sale or transfer shall relieve 
such Townhouse from liability for any assessments thereafter becom­
ing due or from the lien thereon. 
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Sf!ct ion 9 . Replace10ent Fund. Th£ annua 1 caa intenance 
aAae aament shall tnclude an amount for a replacement fund, which the 
Board of Director• decen:inea co be adequate for the 111ai.ncenance, 
repair and replacement of Common Ares improveG~<ants and auch amount 
shall be .sec aside as a pro rata portion of each installment of the 
regular maintenance assesAcaenta. 

ARTICLE V 

Architectural Control 

Sect:ion 1. Except •• set forth in Sect:ion 2 below, or J\S 

planned, placed, erected or maintained by the Developer, no build-
ing, fence,-~vall-; · pacio- cover, awning, antenna; · or other scruct:ut'e , - - -· 
shall be commenced, erected or maintained upon the properc:iea, nor 
shJ\ll any exterior .ecdition to, or chongc or alteracion th.::rei.n , l>(o 
made until the plAns and specification_a shoving the nat:urc, kind, 
shape, height, materials and locat:ion of· the same have been t.ubmi~-
ted to and approved in wri.ting as to harmony of external design and 
location in relation to surrounding structures and topography by t:he 
Board of Direct:ora of t:he Associat:ion, or by an Architectural Con-
trol Commit: tee ("the Committee") appointed by the Hoard. In t:he 
event the Board, or the Committee, fails to _approve or disapprove 
such desi·gn and locat:ion '-'ithi.n thirty (30) days aft:er said plans 
and speclficAtions have been aubmitt:ed t:o it, approval · will not be 
required ~nd this Article will be deemed to have been fully complied 
with . 

Section 2. One or more oucside antennas may be erected, 
placed or CD& in ta ined on 1\ Lot: vi thout the approval of the Board or 
the Committee, provided that it complies with the Archit:ectural 
Control Guidelines promulgated by the Board or the Co111mittee and is 
harmonious as co design and location l.n relation tu surrcundir.g 
structures and c:opography. An addit:ion mt~y also be made to each 
Townhouse in acc.:>rdance with plana and specifications developed by 
De•1eloper and fqed with the Board or the Committee without t:he 
approval of the DoArd or the CoQmicc:ee, provided that the addition 
and che construction thereof comply with the Architectural Control 
Guidelines promulgated by the Board or the Committee and 111eec the 
requirements of the Building Code of the City of Glendale. 

ARTICLE VI 

Party Walls 

T~e rights and dutie~ of the o~nera of residence units with 
retipect: to party walla shall be governed by the following: 

(a) Each wall, iucluding patio or balcony valls, which is 
constructed as part of the nriginal construction of .o ;:..,.,iuo::llct: 
unit, .any part of which is placed on the dividing line betwe~n 
separate units, shall constitute a party wall. With respect co any 
such wall, each of the adjoining owners ~hall assume the burdens and 
be en~itled to the benefits of these restrictive covenanc:s , and, to 
the ~xtent not inconsistent herewith, the general rules of lav 
regarding party valls shall be applied thereto. 
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(b) The colt of rea•onable repair and m.:llntenance of a 
party vall 1hall be 1hared by the adjoining ovn11r1 of •uch . vall ln 
proportion to the u•e thereof, without prejudice, however, to the 
right of any Ovner to call for a larger contribution from the . 
adjoining Owner under any rule of law regarding liability for neg­
ligent or willful act• or omi1sions. 

(c) In the event any scch party wall is damaged or 
de•troyed by some cau1e other than the act of one of the adjoining 
owners, his agents, tenants , licensees, guests or family (including 
ordinary wear and tear and deterioration from lafae of time), then, 
in such event, both auch adjoining. ownera shal proceed forthwith 
to rebuild or repair the same to as good condition a• formerly at 
their joint and_equal expense. 

(d) Notvlthatandin& any other proviaion of this Article, 
an Owner who, by hie negligent or willful act, cauaea any party 
wall to be exposed to the el~ments shall bear the whole cost of 
iurniahing the nece1sary protection against such element•. 

(e) The right of any Owner to contribution from any other 
Owner under this Article shall be appurtenant to ~ he land and shall 
pass to such Owner'• successors in title. 

(f) In addition to meeting the other requirements of 
these restrictive cov<!nants and of any building code or sicilar 
regulations or ordinances, any CNner proposing to modify, malce 
additions to or rebuild his residence unit in any manner which 
requires the extension or other alteration of any party wall, shall 
first obtain the written consent of the adjoining CNner. :iowever, 
said written consent shall not be required for an Own~r t? ~onsrruct 
an ad~ition to ~is Town~ouse in accordance with the plans and speci­
fications promulgated by Developer and filed with the Board or the 
Architectural Control Committee. 

(g) In the event of a dis?ute between o~nera with respect 
to the repair or rebuilding of a party wall or with reapect to the 
sharing of the cost thereof, then, upon written request of one of 
such Ownery addressed to the Association, the matter shall be sub­
mitted to arbitration under such rules as !flay from time to time be 
adopted by the Association. If no such rules have been adopted, 
then the matter shall be submitted to three arbitrators, one chosen 
by each of the Owners and the third by the two so chosen, or, if the 
arbitrator cannot agree as to the selection of the third arbitrator 
within five (5) days, then by any Jud~te of the Superior Court of 
Haricopa County, Arizona. A determination of the matter signed by 
any two of the three arbitrators shall be binding upon the Owners, 
who shall share the cost of arbitration equallj· . In the event one 
party fails to choose an arbi~rator within C<!n (10) ~-ys afLer 
personal receipt of a reQuest In writing for Arbltr~tion fro!ll the 
other varty, then said other party shall have the right and pQwer to 
choose both arbitrator•. 
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(h) Theae covenant• 
aaaigna of any Owners, but no 
omiaaion reapecting any party 
an Owner. 

ahall be binding upon the heira and 
person shall be liable for any act · or 
wall except such as toolc place while 

Section 1. 
maintenance upon the 
asaesament hereunder, 

ARTICLE VII 

Exterior Maintenance 

The Aasociation 
Co=on Area and each 
as followa: 

s ha ll provide ext e r i or 
Lot which iP subject to 

- .. (a) · The ·- ··Asaoc!atlon shall paint exterior building 
surfaces and masonry/bloclc fences. 

(b) The Association shttll furnish maintenance, repair 
and replacement of all the Co=on Area as pait of COD'IJllon 
expenses subject to the provisions of this Declaration, the 
Articles of Incorporation and the ByLaws. In addition 
thereto, the Association ahall be responsible for repair, 
maintenance and replacement of masonry/ block walls on 
Lots, but shall not be . responsible for any equipment there­
on ser.ving a Lot. S~:.~ch . equ·ipment sha.ll be maintained Ht 
the expense of the Owner. The Association slioll not be 
responsible for exterior or interior glass surfaces, such 
being the responsibility of the Lot Owner. 

Section 2. The cost of the maintenance, repair or replace­
ment for which the Association is responsible under Section 1 above 
snau o~: dbhe»&~d uniformly to all Owners in accordance with Article 
lV of this Declaration,. except as provided in Sectil)n 3 of this 
Article VI l. 

Section 3. To the extent an Owner is legally responsib l e 
under Ar !zona law, the cost of any maintenance, reps i r or replace­
ment which results from the neg] igence or willfulness of an Owner, 
an Owne'r's guest or th~ occupant of an Owner'<~ Lot,, shall be added . 
to such Owner's regular assessment and shall be an assessme:nt, lien 
and oblig~tion of such Owner and shall become due and payable in all 
respects as provided in Article IV of this Declaration. 

Section 4. For the purpose solely of performing the 
maintenance, repair and replacement authorized by this ,\rticle, the 
Association, through its duly authorized agents or employees, shall 
have an easement for maintenance, repair and replacem"'nt and the 
right, after reasonabl..! notice to the Owner, to enteJ; upon any Lot 
at reasonable hours. 
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lnt~rior and Other Maintenance 

Each Owner shall be responsible for the upl..eep and mainte­
nance of the interior of his Townhouse and for the maintenance, 
repair and replacement of the roof, the individual patio or balcony, 
the back yard fence, the windows, the Private Yard and all land­
scaping 11ithin the Private Yard and Lot linea. All fixtures and 
equipment installed 11lthin the Private Yard boundary, Lot line or 
Townhouse, including utility linea, pipes, wires, conduits, air­
conditioning, heating, and ocher systems shall be maintained and 
kept in repair by the Owner thereof. All termite control shall be 
the responsibility of the individual 011nera. 

ARTICLE I X 

Insurance 

Insurance shall be carried by the Association on the Prop­
erty and shall be governed by the follo11ing •provisions: 

Section 1. Authority to Purchase. The Board shall pur-
chase and maintain certain insurance upon the Property, including 
but not limited to the insurance described in Section 2 below, which 
insurance is to be purchased by the Association for the benefit of 
the Association, the Owners, and the First Mortgagees, as their 
interests may appe!!r. Provisions shall be made for the issuance of 
certificates of endorsement to the First !1ortgagee of any First 
Mortgage. Such policies and endorsements thereon, or =')pies 
thereof, shall .be deposited with . the As soc iat ion. The B.>ard shall 
deliver a copy of the ~olicies or certificate of insurance, or by 
and through their agent advise the Owners of the coverage of said 
policies to determine which particular items are included within the 
coverage so that the Owners may insure themselves as th~y see fit if 
certain items sre not insured by the Association. Without limiting 
the geneLality of the foregoing, it shall be each Owner's responsi­
bility to provide for himself Owner's liability inBurance, theft or 
other insurance covering personal property damage and loss, insur­
ance for each Owner's personal liability, and such other insurance 
which is not carried by the Association as the Owner desires. 

Section 2. Coverage. The Association shall maintain and 
pay for policies of insurance as follows: 

A. A multi-peril type policy covering tbe entire 
Property providing, ss a minimum, fire and extended 
coverage, and all other coverage in kinds and amounts 
customarily acquired or required for projects similar in 
construction, location and use, including but not limited 
to vandalism and malicious mischief, in an amount not lesB 
than one hundred percent (1001) of the insurable value 
(based upon replacement cqst). 
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B. A comprehenai¥e policy of public liability inaur­

ance covering all_., of · the Comoouu Area and public waya in 
the Property in a ; minimum amount of at leaat One Million 
Dollar• ($1.000,000.00) __ :· per occurrence, for personal 
injury and/or preipert'y " dama~e. Such insurance policy 
ahall contain a .. ' aeverability of intereat " endoraement 
which ahall preclude the insurer from denying the claim of 
a Owner because of ~- t-he negligent acta of the Association 
and Ita agents or other Owner a . 

C. lf the Project is located in an a rea identified 
by the Secretary of Housing and Urban Develop,ment as an 
area hav-ing· special flood hazards, s "blanket' policy of 
flood insurance on the Project must be maintained in the 
amount of the outstanding principal balances of the First 
Mortgage loans on the tini ts ccmpr: ising the Project or the 
maximum limit of coverage avai~able under the National 
flooci Insurance Act of 1968, as amended, whichever is less . 

D. The Association wust obtain fidelity coverage 
against dishonest acts on the part of directors, manatzers, 
trustees, employees or volunteers responsible for handling 
funds belonging to or administered by the Association. 
The fidelity --bond or insurance must name the Association 
as the named insured and shall ue ~ritten lO provide 
protection which is in no event less than one and one-half 
times the insured's estimated annual operating expenses 
and reserves. In connection ~ith such coverage, an appro­
priate endorsement to the policy to cover any person who 
serves without compensation shall be added if the policy 
would not otherwise cover volunteers. 

E. A workmen's compensation policy, if nece£sary to 
meet the requirements of law . 

F. Such other insYrance as the Board shall determine 
from time to time to be desirable. 

Section 3. Provisions Required . Th<!! insurance policies 
purchased by the Association shall, to the extent _ possible, contain 
the following provisions: 

A. The coverage afforded by su~h policies shall not 
be brought into contribution or proration with any insur­
ance which may be purchased by Owner or First Hort~ages. 

B. There shall be no subrogation with respect to the 
Association, its employees, Owners and me!Dbers of ~heir 
household and their familirs and employees , or the Poli­
cy(ies) should name said persons as additiona l insureds. 

C. A statement of the name of the insured shall be 
included in all policies, in form and substan.:e si~il.ar tu 
the following: 
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FOUNTAIN SHADOIJS HOMEOWNERS ASSOCIATION, 
for th~ uae and benefit of the individual 
Owners (designa ted , by name, if required) . 

D. A standard Mor~~-a~;::e·~- clause which mua t be endorsed 
to provide that any proc:eeda ahall be paid to the Associa­
tion for the u11e and benefit of Firat Mortgagees as their 
interest may appear, or which must be otherwiae endorsed t o 
fully protect the intereat of Firat Mortgageea, their suc­
cessors and aaaign11. 

E. For policiea of hazard inaura nce, a standard 
mort&agee clause shall provide that the insurance carrier 
shall notify the First Mortgagee named at least ten (10) 
days In Ddvllnce of the effective date of any reduction in 
or cancellation of the policy. 

F. Any "no other inaurance" clause shall exclude 
insur~nce purchased by unit Ownera or Firat Mortgagees. 

Section 4. First Mortgagee Protection. 

A. The Association shall provide each First Hortgagee 
with a letter wherein the Aaaociation agrees to give 
written notice · to each First Mortgagee, or Servicer of a 
mortgage . or any ent icy or person de a lgnated by such Fl rs t 
Mortgagee or Servicer . whenever: 

(1) Da.mage t') a Unit covered by a First Mortgage 
exceeds $10,000.00; and/or 

(2) Damage to the CoiD!IIon Area and related facili­
ties exceeds $10,000.00. 

Notwithstanding any cor.t r 11ry provision hereof, the Associa ­
tion shall have no duty to give written notices provided 
for herein to any Firat Mortgagee, unless such · F1 rat Mort­
gagee shall deliver or mail to the Association a notice 
stating the address of the First Mortgagee to which such 
written notices are to be sent. 

B . Each hazard insurance policy shall be written by 11 

hazard insurance carrier which has a financing rating by 
Best's Insurance Reports of Class Vl or better, or if such 
rating be discontinued, by a succeuor thereto or a similar 
such rating service. 

C. Each insurance carrier must be specifically 
licensed or authorized by law to transact business within 
the State of Arizona. 

D. 
BE'CUre 

First Mortgagees may pay overdue premiums, 
new insurance cov~rage on the lapse of a 
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with r ea pe ct to an y ina urance r equired to be maintained by 
the Aa1ociation as provid ed in thi • part, and Fir a t Mortga ­
gee• maring expenditure• therefor 1hall be owed immediat e 
reimbur 1ement by the Aa1ociation. 

Section 5 . Non-Llabll!t of Assoclac:ion Board. Notwith-
l tanding the duty of t e A~•oc a c on to o ca n na uranc e coverage as 
stated herei n , n e ither th e Aaaoci~tlon nor any Board membe r 1hall be 
liable to any Owner or a ny other party if any rl aka or haza rd • are 
not covered by ina ura nce or if the ·amount of insurance I a not ade ­
quate, and it a hall be the responaiblllty of each Owner to aacertain 
the cove rage· and protect ion afforded· by the A,; soc iation ' a · inaurance 
and to procur e and pay for a uch additional 1 naurance coverage and 
protection the said Owner mRy desire . 

Section 6. Premiums . Premiums upon insurance policies 
purchased by the Association shall be paid by the Association as' a 
Common Expense, except that the amount of increase over any annual 
Or Other rremfum Occasioned by the Use, miRUSe, OCCUpancy , Or aban­
donment o a townhouse or lea appurtenancea, or..,! the Co111111un Ele­
ment• by an Owner, shall be asseased against that particular Owner. 

Section 7. Insurance Claims. The Assoc!atio"l , acting by 
and th~o~ftSBoard, is hereby 1 rrevocably appointed agent for 
each Owner and for each holder of a f1 rsc Mortgage or ocher ll.en 
upon a Lot, and for each Owner of any other interest in the Prop­
erty, subject to the provisions contained herein, to adjust all 
claims arising under insurance pollclea purchased by the Association 
and to execute and deliver releases upon the paymenr f)( cla ims, and 
the Board has full and complete power to act for the Astociation in 
this regard. 

Section 8. FNHA/GNHA or FHLHC. Notwithstanding any prt>vi -
sion of this Article lX, if at any ti111e any of the Lots are own ed by 
or are covered by Mortgages _which are held by the Federal National 
Mortgage Association ("r.NMA" ) , the Government National Mortga~e 
Association <':GNHA" ) or the federal Ho111e Loan Mortgage CorporAtion 
{"FHI..MC") (or any successor to such ent 1 tIes wh lch per forms their 
present functions), the Board shall at all timea carry all casualty, 
flood and liability insurance and a fide ll ty bond in such amounts 
and containing all provl~ions as are required from time to t -ime by 
such entities or such successors , unl e ss such coverage is unavail­
able or waived by them in writing. 

Ai\TICLE X 

If all or any par: of the Property in which the :..J sociation 
owns an interest is damaged or destroyed by fire or othe r hazard, 
whethe r or not it shall be repaired or reconstructed, ahall be 
determine rl in the following manne:: 
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Section 1. Coa:IQ)()n Elements. If the damaged property is 
part of the GO~D~Don Elements or any property in which the Aeaociation 
owns an interest, it shall be repaired or reconstructed. 

Section 2. Residence Units. In the event any townhouse is 
totally orsubstantially damaged or destroyed, the repair •. recon­
struction or replacement thereof shall be paid from the insurance 
lots proceeds. 

Section 3. insurance Proceeds. An undivided ahare of 
insurance proceed¥ on · account - of damage to CoiDI!Ion Area _a hall be 
allocated to the Owner~ according to their membership ln the Auo­
cl,tion. Proceeds, if -any, on acco~n~ of damage to Townhouses shall 
be h~ld for the Owners of damaged To~.mhousea In prop?rtlon to the 
cost of repairing the damage suffered by each such Owner, which cost 
11h~tll be detcr:nined by the Assoclacion. In the event a ::ortbagee 
endorsement has been issued as to II Townhouse, u- .. share of the 
Owner shall be held in trust for the First Hortgr.gee and the Owner 
as their interest may appear. 

Section 4. Hanner of Disbursememts. The proceeds from 
assessm~nts and insurance shall be disbursed in the (ollow{ng manner: 

A. That portion of the insurance proceeds, if any, 
representing damage to a townhouse shall be used to pay for 
the r~constructlon and repair of - said townhouse by d!s­
buraements in payment of the costs of such repair and 
reconstruction to the Ownf'!r, or, if there is a mortg"'ge 
endorsement, then to the Owner and the First Mortgagee 
jointly. 

B. The portion of insurance proceeds representing 
damage, the reconstruction and repair of which Is the 
resp.-nsibility of the Asaociation, shall be di11burs~d in 
payment of the ccata of auch repair 1tnd reconstruction in 
the manner required by the Board and upon app:-qval of an 
architect qualified to practice in Arizona and employed by 
the Association to supervise the work. 

Section 5. If the insurance proceeds are insufficient to 
pay all costa of repair and rebuilding, the Board shall levy a 
special ~saessment to make up any deficiency, whic~ assessments 
shall be levied equally against all Owners. If the insurance pro­
ceeds exceed the coatll of repair and reconstruction, then following 
completion of auch rep11ir and rebuilding, the exceRS shall be paid 
over to all Owners and their holders of first Hor:.gages as their 
respecttve interests may appear. Each payment to an Owner and his 
Mortgagee shall be by joint payee check or draft. The asseument 
provided for herein shall be secured by the lien provided for in 
this Declaration. 
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ARTICLE XI 

Cond e mn•tion 

s ~ccion 1. If a portion of the Pro?erty should be t a ken by 
exercise of the power of e minent doClain, or should be tr a nsf er red 
and conv e y e d co a condemning authority in anticipaclon of s uch 
exe rcii e , the encire award Clad e as compensation for such taking, 
including, but ~Jithout limitation, any aCI>Ounc awa rded as sever a nce 
d a01ag e1. , or the entir e acount received a nd p a id in ant icipation of 
s uch taking, after deducting therefrom, In each case, rea.aon a ble and 
nece Js ary co • t • and expen a ea, including, but ~Jithout limita tion, 
attorney' • f ee s, appraiaer's fees and court cost s (which new a 01ount 

· ta h e r e inafter in this Article referred to as the "Award") •hall be 
paid to the Asaoclation, as trustee for all Own e rs. The Aasocia~lon 
shall, a• •oon as practicable , c .a uae the Avard to be utili~ed for 
the rurrnRe nf repAiring, replacing and restoring the affected are~, 
including, if the Association dee01s it necessary or de a lrable, the 
replace01ent of any Common Area improvements so taken or conveyed. 

S ec:ion 2. If any To..,nh.:>use or portion thereof or the 
ColiiiDon Areas or any portion thereof is 01ade the subject matter of 
aoy condemnation or eminent domain proceedings or is other~Jis e 
sought co bt- acquired by a condemning authority, the holder of any 
first Horcgage, with respect co any such Tovnhouse and the servlcer 
of such Mortgage, •·ill be entitled to timely written notice - of such 
proceedings or proposed acqui&ition and no provi&ion of any document 
establishing the project Yi ll entitle the o._.ne:- of a Townhouse or 
other party to priori cy over such mortgage Yi th respect to the 
distribution of the proceeds of any aYsrd or settlement. 

Section 3. :f the cosc: of any repair and restoration shall 
exceed Lhe amount of the Award, a special assessment shall be levied 
agair:st the remaining Owner£~ in an equal basis to the e xt e nt neces­
sary to 111ak:~ up such deiiciency. The special a&aesslllent provided 
for her e in shall be secured . by ·theo lien provided for in Article IV, 
paragraph 1, of the Declaration. 

ARTICLE XI I 

Annexation 

Section l. Notwithstanding any contrary provision of this 
Declaration , Declarant reserves the right to annex , in ita sole 
discr e tion and without the consent of ~ny olh~r Owner or 111ortgage e, 
provided that rhe VA determines that the ar.nexation i& in accord 
\lith the general plan heretofore approved by them, at any time with­
in five (5) years from the date of chis Declaration, all or a ny 
portion of the following described real proper t y to the Property 
pursuant to thia Declaration: 

See Exhibit A attached her e to a~d incorporated 
here in by this reference . 
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Nothing contained In thil Declaration ahall obligate Declarant to 
annex any additional phaae, land or improvements . Effectuation of 
any auc:h aonexar::ion shall take place when Declarant recorda a plat 
describing such Phaae, together with a Declaration of Annex<~tion 
describing the property to be annexed, referring to this Declaration 
by reference, aetting forth the number and deacription of the Lots 
included within such phase. Therea.fter, r::hc property described in 
such Declaration of Annexatioo shall be deeced a part of this prop­
er-ty. Upon completion of any such annexation, all CNners of Lots in 
any auch annexed phase shall have thos:e rie;hts and obligations aet 
forth in tbi• Declaration, and shall be treated 1111 1 f the entire 
project had been developed at the same time. Upon each such annexa­
tion, a neY budget shall be prepared and the asaessments shall be 
~dju11ted and levied as required, in accordance Yith this Declaration. 

ARTICLE X I I I 

l:.;e Restrictions 

Section 1. The Properties are hereby restricted to resi-
dential d~ellinga for residential use, except for improvements 
Yithin r::he Cotn:llon Area. All buildings: or acructures erected upon 
said premises shall be of new construc:ticn and no b'uilding or struc ­
tures shall be moved free other locations onto sald premises, and no 
subsequent buildings or structures other than residence units, shall 
be built: on any Lot where the builder theretofore programmed and 
constructed a Townhouse. No structures of a tecporary character, 
r::railer, basement, tent, shacl::, garage, barn or othet: o-ut-building 
shall be used on any portion of the Pro:>erties at any time as a 
residence, either r::emporarily or permanently. 

Section 2. Notwithstanding any provisions herein contained 
to the contrary, tr:: ahall be expressly per<DiRsible for the builder 
of a major po-rtioo of the development to maintain during the period 
of construction and aale of said Lots, upon such portion of the 
p.remises as such build~r may choose, such faciiir::ies as in the sole 
opinion of said builder may be reasonably requi r ed, · convenient or 
incidental to the c:onatruction and sale of . said Loc:s, including but 
without limitation, ~ busineas office, storage area, construction 
yards, signs, model units and sales office. 

Section 3 . No animals of any l::ind shall be raised, bred, 
or lcept in any townhouse or in or upon any Co=on Area, except that 
a combination of not more than two (2) dogs, cats or household pet 
may be l::ept in each townhouae, subjec:c to uniform rules and regula­
tions of the Association, and provided that no animal shall be l::ept, 
bred or maintained for any CO!III:Dercial purpoae. All pets muH be 
leashed ot otherwise contained when outside the townhouse and shall 
not ~ alloYed to run loose. Any CNner keeping an animal on the 
Property shall indemnify and hold har111lcss the Association for any 
leas, damage, coat or liability which the Association may sustain as 
a result of the presence of such animal, whecner o-r not such a:d­
mal's presence has been approved by the Aaso-:iation. NotYithatand­
lng the generalir::y of r::he foregoing, after (i) repest:ed violations 
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of chit s ubpa r ag r a ph, ( 1 1) t e n (10) d a ys' pr lor li d tt e n not ice to 
the Owne r of s uch a nima l( s ) , a nd (111) an opporcunlc1 for s uch rwner 
co have a hea ring be for e the Bo a rd, s uch a nimal( • ) may b e t aken from 
1uch Owner and g iv e n to any local organization who•• function is to 
deal with s tr a y or a bandoned an imal s . 

Se cc ion t.. No a dv erti sing s igns ( ex c e p:: one of not more 
than five (.S) s qua re feet "for rent" or "fc,r s al e" sign per Parcel), 
billboarda, un a ightly objects, or nuisance s ehall be e rected, placed 
or permi~ted r o remain on the premises, nor sha ll the premise s be 
uaeo in a ny way .or for any purpo ae which may endanger the health or 
unre a son a bly di s turb th~ Owne r of any Townhouse or .sny re a id e nt 
thereof. furthe r, no busine 111 activiti e • of any kind whatsoever 
shall be conducted in any building or on any portion of the premi­
ses; provid e d furtr.er, however, the foregoing cov e nant a s h a ll not 
apply to the bu s iness activities, signs and billboa rds , or the 
C':."'IBtruction and malnc:enDnce of buildings , if a n;, of the builder, 
its a~ents and as • igns during the construction and sale period, a11d 
of the Associ a tion. it: succes11ors a nd assigns, in the furtherance 
of its powers and purposes, as he rein set forth. 

Seccion 5. All cJotneslinea, equlpmeni, garbage cans, 
serv.ice yards, woodpiles or storage piles shall be lcepc screened by 
adequate planting or fencing ao as to conceal thea~ from view of 
neighboring Lots and stre e ts. All :-ubbish, trash or garbage ·shall 
be regularly r ea~oved from the premises, and shall not be a1lowed co 
accumulate ther eon. All clotheslines shall be con( !ned to patio or 
balcony areas. 

Section 6. No vehicle of any type, boat, camper, motorcy-
cle, bicycle, tricycle or othe r wnee led toy shall be parked or left 
unattended on a ny Common Area or Lot except for piclc - up or delivery 
purposes or u pe ra~!tted by the Board of Directors in uniform regu­
lations. 

The Board of Director• may from time co time permit or 
restrict vehicular parking on the Common Areas. Vehic) es parked in 
restricted areas may be t,'wed away at the vehicl e Owner's expense, 
including the storage charges. 

No vehicle of any type which is abandoned or inoperable 
shall be stored e,r lcept on any Lot, parting area, street or drive 
within thi s subdivision in such a manner as to b e seen from any . 
other l.ot or from any streeta, drives or alleywaya within this 
subdivision. 

Section 7. Exce-pt in the individua l patio areas, no plant -
ing or gardening shall be done, and no he dge s a ha ll be erected or 
a~aincained upon the Lot s , except auch aa a re ins talled in a ccordance 
with the initi a l cons truction of the buildings loca t ed th e r e on or as 
approved in ac cord a nce with Architectural Control provi s ions in 
Article V her e of. No fenc e & o:- walls a hall be erected or maintained 
on any of the Properties without a pproval of the Architectural 
Control Committee as provided in this Declaration. 

-18-



FOUNTSHAD000052APP138

~ : ~:·;. ~ . . . 
. .. 

8:1 146154 

Section 8. The Coemon Area shall remain undivid~d, it 
beinr, agreed that thi• restriction Ia neceuary in order to preserve 
th•. rlfhta of the Own e r& with respect to the operation and ~anage­
menc: o the Co=on Area. No Owner shall have the right to bring an 
action for partitlqn, or to subdivide or partition his own Lot or 
the co=on area. 

Section 9. Excepc: aa set fc-::t!". In Article Y hereof, no 
exterior r:elevi• l on, radio, CB or other ant e nnas of any aort 1hall 
be e r ected, placed, allowed or m,dnt~ined upon any porc:ion of the 
lmprovementll to be located upon the Propertiea, nor upon any struc­
ture J!tuated upon said real property. 

Sectlon 10 . Ho noxious or offensive activir:y shall be 
carried on upon any Lor: or any part of the Propertlea, nor shall 
anything be done thereupon which may be, or may become, an annoyance 
or nuisance t o the neighborhood, or which shall in any way int:ertere 
with the quiet enjoyment. of each of the Owners of his respective 
Townhouse, or which shall in any way increase the rate of insurance. 

Section ll. '!he rights and duties 11lth respect to sanitary 
sewer and ·water, cable television, electricity, gas and telephone 
lines and facilities shall be governed by the following: 

(a) ~hen·ever water , sanitary se~o~er, electricity, gail, 
cable television or telephone connections, lines, cables or 
any portion thereof, are or have been installed ~o~ithin the 
Properties, the 011ner of any Lot or the Association in the 
case of the Common Area, served by said Installation shall 
have the right, and are hereby grantee an erasement to the 
extent necessary the refor, to enter upon or have a utility 
company enter uron any portion of the Properties in wr.ich 
said installations lie, to repair, replace and generally 
maintain said installations. 

(b) The dghc granted in subpar-agraph (a) ·above shall 
be only to ~he extent necessary to entitle the 0\JTler or 
Association serviced by said installation to its fu!.l and 
reasonable use and enjoyment, and provided further that any 
one exercising said right shall be responsible for r"!stor­
ing the sut·face of the easement area so used to its condi­
tion prior to such use. 

(c) ln the event of a dispute bet .. ·een O~o~ners with 
respect to the repair or rebuildin>t of said connections, or 
with respect co the shadng of the cos:: thereof. upon ~o~rit­
ten request of one o~ such Owners addressed to the Atuocis­
tion, the matter shall be aubalitted to lt1 Board of Direc­
tors, who shall arbitrate and decide the d i spute and the 
decision of the Board shall be final a nd conclu~ive on the 
pa:-; ies. 
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Se ction 12. All Owner• and occup a nt • s hal l abide by the 
Aa1oclatlon's Articles of Incorpor a tion and Bylaws and a ny rul e s and 
r e gulation• a dopt e d by th e Association, as amended from time to time. 

Section 13. Ho Lot shall be leased by an Own e r, nor land­
lord-tena nt relat ions hip e s t a bli s hed unleaa s uch le.ue or landlord­
tenant r e l at ions hip i s in writing and · the l essee or tenant ha s 
a gr ee d in writing th a t the leaae 1• s ubject in al l respect ~ to the 
provi s ion s of thi a Decl a r a tion, the Artlcl'es of Incorporation and 
ct; a Bylaws of the A••oclatlon, a nd all rules and rejitulatlona duly 
adopt e d by tne Association, • • ame nded from time lo cim e . Said 
writing •hall provide th3t . a ny f ailur e of the l eue~ or tenant to 
comply wl t h the t e r cu: of such docum e nts or rule • and reguhtions 
shall be a def a ult under· the lea se . No lease shall be pertnitted for 
~=anslent or hot e l purpose• . Transient or hotel purpose shall be 
defined .a s a lease or rental of ltss than thirty ()v) . consecutive 
days. 

ARTICLE XIV 

Duties anrl ru~~rs o[ the Assoclntlon 

In a ddition to the duties and ro"'ers e nuoerated in Its 
Articles of Incorporation and Bylaw, , or elsewhere provided for 
herein, anti without limiting tho:! generality thereof, the Association 
shall: 

( a ) Own , maintain and otherwise manage all of the 
Common Area and all facilities, improvements and land­
scaping the r e on , and all other property acquired by the 
Association. 

(b) Pay any real and personal property taxes and other 
cha rge• aaaesaed against the Common Area . 

(c) Have the authority to obtain, for the benefit. of 
all of the Lots and the Common Ares, all water, gas, sewer 
and -:lectr!c service and refuse collection and to pay for 
such se rvices to the extent thac: said services are not 
individually meter e d or otherwise directly billed to th e 
i nd 1 vi d u a 1 l...o t J . 

(d) Gr a nt easement• where necessary for utilities and 
sewer f aciliti es over the Co=on Area to <&e:-ve said area 
and the Lots. 

( e ) Ha~·c ~he author! ty co em;. loy a manager or other 
par s ons and to controct with independent concractors or 
mana ging agents co perform all or any part of t he ducies 
and responalbilities of th e Association. The Auociation, 
through it a Board of Directors, shall have :he expr ess 
authorization, right and power to enter into one or more 
ma nagement a greements with third psrt!e a (n orde r co facil­
it a t e e ffici e nt oper a tion of all build.ngs, improvements 
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and Co=on Area. lt shall ' be the primary purpoae of such 
management agreement• to provide for the adadniatration, 
management, repair and maintenance of said real property, 
all Improvement& thereon deaignated as coaDOn el~menta, and 
the exterior ~all• of the To~nhouaes; and to assess, 
collect and apply the management and CC>aii:DOn e.xpenaea, and 
tv . enforce the Declar ... r!nn of Covenants , Conditiona and 
Reatrictlona. The terma of Aa{d management agreeroenta 
snall be .u determined by the Boud of Directors to be in 
the beat intereata of the Aaaociation, and ahall be subject 
to the Articles of Incorporation, ·the Bylaw• and thi1 
Declaration of Covenant• , Conditions and Reatrictions 
affecting 1111ld property. Notwithatanding the above, 11ny 
and 11ll such management agreement• ahall be written for a 
lerm not to exceed one year. aubject to renewal by agree­
roent of the parties for succeaaive one ye11r perioda, and 
shall further provide that said management agreement may be 
cancelled and terroinated by the B.oard of Directors for any 
reason whatsoever upon giving thirty (30) days ~rltten 
notice of such cancellation and termination to the 111anag!ng 
entity. The Board of Director• shall make all neces&'ary 
arrangementa for cuntinuity of management and maintenance 
prior to the ex-piration of the term of ·any prior ·lr1!nagement 
agreements or the termination of the same. Any and all 
management agreements sht.ll be entered into with a . respon-

: sible .. party or parties having considerable •experience with 
the management of a project of this type. 

Each o~ner shall be bound by the terms and conditions 
of all management agreements entered i11t0 by the Owner's 
Association. A copy of all management agreements shall be 
available to each OYner upon requeat. 

(f) Contract for and pay fire, casualty, liability 
snd other Insurance insuring the Association, its property 
snd its Board of Directors and o~nera. 

(g) Contract f">r and pay maintenance, gardening, 
utilities, materials and supplie5, and service• relating to 
the Common Area, and to employ personnel necessary for the 
operation of the project, including legal and accounting 
aervi.:es provided, however, that any such service contract 
shall be 1 imi ted to a duration of one (1) year unless a 
longer term ia approved by a majority of the members of the 
Association. 

(h) Delegate its powers to ita co111111!ttees, officers 
and employee:s. 

(i) Provide for maintenance, repair and replacement 
of all items aa provided for in Article VII hereof. 
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{J) At the request of tile rubllc body authorized to 

a ccept s uch and with the approva of two-thirds (2/3) of 
each claas of members, dedicate those portion• of the Common 
Area which are uted for vehlcul.lr ingreat ~nd egreat as 
public ttreeta. 

(1:) Be a member of the Roadway Astociation and pay a 
prorata share of all coats and expentes of the Roadway Asso­
ciation . 

ARTICLE XV 

Easements 

Section l. Bl.:~nl:et Ea11ement for Ut i lities. There Is hereby 
created a blanlcet easement upon, across, over and under the Common 
Area for ingress, egress, installation , ·replacln~. repairing and 
maintaining all utilities , including but not limited to, water. 
sewers, gaa, telephones and electric i ty, irrl&ation facilities and a 
cable television system. By virtue of this easement, It shall be 
expressly permissible for the providing electrical, utility, cable 
Rnd / or telephone coapany to erect and maintain the necessary poles 
and other necessary equipment on said property and to a f fix and maln­
'tain cable, elect-rical and / or telephone wires, circuits and conduits 
on. above. across and under the roofs And ex tcr ior wa ll s of Town­
houses. Notwithstanding anything to the contrary contained · in this 
paragraph, no sewer s , electrical lines, water lines ~H ot her ••t i li­
ties may be installed or relocated on :he Propert les, except as ini­
t i ally programmed and approved by the Developer of said Properties or 
as approved by the Association's Board of Directors. These ease~ents 
shall in no way affect any other recorded easements on thr. Properties. 

Section 2. Easement for Encroachment Due to Construction. 
Each Townhouse and the Co~m~on AreA aha 11 be subject to · an ea11ement 
for encroachments created by construction, settling and overhangs and 
balc?nies, as designed or constructed and {nr the IUaintenance of 
same, to long as lt stands, shall and does exist. In the event a 
Townhouse is partially or totally destroyed and then rebuilt, the 
Owners of all Lots agree that a.inor encroachment» on parts of the 
adjacent Townhouse or Common Ar~a due to construction shall be per­
mitted and that a valid easement for said encroachment and the msln­
tenance thereof shall exist. 

Section 3. Reciprocal Easements. Ther~ shali be r~clprocal 
beneficial easement over the Collmlon Areas· for the benefits of all 
Owners of Lots on the property, including additions and annexations 
thereto pursuant to Article XII. 

ARTICLE XVI 

Private Yards 

Section l. The Lots include Private Yards, which are de­
fined as the enc:loaed portions of the Lot excluding the buil,...ing 
thereon. 
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Section 2. The rights · of the re1pective partiea vlth 
respect co the u•e of Private Yarda, which may abut a vall of the 
dwelling unit on the adjoining.,;,:. Lot ("abutting dwelling unit" 
herein), •hall be aa fol.lova: , ... , .•. 

--·!': 

(a) Nothing ahall be erected, planted or maintained 
within •uch Private Yard area which might impede or inter­
fete with · any necesaary and reasonable maintPnance, repair 
or restoration of any structural wall located on or adja­
cent to the abutting dwelling unit. 

(b) The Owner of the Private Yard •hall not drive any 
nat 1•. •crew•, bolts or other object• of an{ kind whatso­
ever into, nor attach any object to the wal of the' abut­
ting dwelling unit. 

(c) The Owner of the abutting dwelling unit aha11 have 
the res pons 1 bi 11 ty for painting and tepa iring any struc­
tural wall owned by him and facing onto the Private Y~trd 
(to the extent su·ch repair and painting is not the obliga­
tion of the As•ocl~ttion), provided, however, that In the 
case of damage to such a wall caused by the Owner of the 
Private Yard, his family, guests, servants, agents, or 
invitees, such repairs &hall be made at the expense of 'the 
Owner of the Private Yard. If an action at law be required 
to enforce payment for such repairs, the prevailing party 
shall be ent 1 t led to recover the costs of 1ui t. including 
reasonable attorneys' fees. No repa 1 rs, additions, a Itera­
tions and/or restoration of any such structural wall shall 
be commenced, erected .or maintained or the paint colors 
therefor selected until the plans and specifications, 
showing the nature, kind, shape, height, materials, loca­
tion, color and approxim3te cost thereof shall have been 
approved by the Architectural Control Committee. 

After completion of such repairs, additions, altera­
tions or restoration, the Owner of the abutting dwelling 
unit shall restore the Private Yard to the condition in 
which it existed immediately prior to the coaunencement of 
such worlc. 

:; ·.· .. · 
(d) The Owner of the abutting Lot shall have the right 

and an eaaement of drainage ouer, across and upon the 
Private Yard for water resulting from the normal uaag~ of 
the adjoining Lot and the Owner of the Private Yard shall 
maintain the eaaement area in ~uch manner as will not 
int erfere with ;uch drainage. 

Section 3. The Owner and occupants cf a Townhouse may use 
the Private Yard in any reuonable manner not prohibited by this 
Declaration, the Articles of Incorporation and l'ylaws of the Asso­
ciation, the rules and regulation• adopted by the Board of Dlr~clorti 
of the Association, all as amended from time to time, or by law. 
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Section 4. All bound a rlea of Private Yarda, ea ve thoae 
which a r e atructural wa ll a of dwelling unitJ, will be fe nced by 
De veloper. Ho fenc e • hall be moved or - removed at a ny time, and a ny 
c ha ng•• in al ze or color, a ha ll be aubject to r e view by the Archi­
tectural Control Committee pur1u a nt to Articl e V hereof. 

Section S. Each Owner shall keep hh Private Yar d and all 
improvements therein or thereon, in good orde r and repai r and free 
of debril, including but not l1111lted to the 11eding , watering and 
mowing of a ll lawna, and the prunir:0 .tnd cutting of •11 treea and 
a hrubbery, all in a manner a nd with auc h frequency aa 1• consiatent 
with good rroperty management. In the event an Ovner s hall f a ll to 
maintain h a· Private .Yard and the i111froveme n t a located ther eon , as 
provided her e in, the Aeaoclacion, a ter notice to the Owne r and 
approval by vote of the Boa rd · of. Directora , a ha ll ha ve the right. to 
e nter upon 1uld Private Yard to correct drainage and to repair, 
maintain and r e atore the Private Yard, fenc es and any other improve­
ments e rected thereon. All costs related to a uch correction, repair 
or restor a tion ahall become a lien upon such Owner'• Lot, and such 
lien may be e nforc e d In the aame manner as an as1e1ament levied in 
a ccordance with Article IV hereof. . 

Section 6. The Assoch1tion ahall ha ve the right at all 
r easona ble t ime4 co enter i nco any PrIvate 'yard for the purpose of 
carryin~ out its· obligations of maintenance, r e pai·r .and replacement . 

ARTICLE XVI I 

General Provisions 

Section 1. Attorney,• feea. In the event the Association 
emplc.,s an attorney or attorneys to enforce the collection of any 
amounts due purauant to this Declaration or in connection with any 
lien provided for her e in , or the forecloeure thereof, or to enforce 
compliance with or specific performance of the terms and condition• 
of this Declaration, the Owner, Owners and partie• aga inst whoa~ the 
action iJ brought ahall pBy all llttorneya' f ees , cos t a and expenses 
ther~by incurred by the Association in the e vent the Association 
prevail• in any such action . 

St-ction 2. Enfnrcement. The covenant•, restrict i ons , 
reaervationa and conditions contained herein ehall run ~ith the l~nd 
and shall be binding upon all peraona purchaa!ng, l easi ng, subleas­
ing. occupying, own ing or otherwise having an inte r e st in •ny Lo t . on 
said p roperty, their heirs , executors, adadni a tratora , svc:.·e~:•vra, 
gran tees and a1algna. After the date on which this instrument !uta 
been recorded, lheee covenanta, reatrictione, reae rvatfona and con­
ditions a~ay be enf orce d by the Association or its Board of Direc­
tor s, which a ha ll have the right and duty to enforce the same and 
expend Aa1ociation monies in purauanct- ther eof, and also may be 
enforced by the Owner of any Lot. Any lien, liability or obligation 
aria in~ as the result of a bre ach of sa id c ovenan t •, restrictions, 
re a ervat iona and condition& s hall be binding upon a nd effective 
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aga 1 nat any Own• r of a aid pread aea, other than one who•e title 
thereto 11 acquired by foreclosure of a mortgage or deed of trust, 
and sheriff'• •ale or equivalent proceeding&, who •hall Cake title 
to •aid premilea free and clear of the lien hereof for all . aaid 
charges pur•uant to the proviaiona of thia Declaration that have 
accrued up to the time of aaid foreclosure, and •ubject to the lien 
hereof for all said charges that shall accrue 1ub1equent to the 
foreclo•ure, and provided also that the breach of any of •aid cove­
nants, re¥trictiona, reservation• and condition• may be enjoined, 
abated or reviewed by appropriate proceeding•, notwithltanding the 
lien or exiltence of any auch mortgage or deed of trust. All 
in•trumenta of conveyance of any interest of all or any part of said 
Lots 1hall contain . reference to thia . .inatrument and 1hall be subject 
to the covenant•, re1trlctiona, reaervations and conditione herein 
as fullt aa though the term• and conditions of thi• ln1trument were 
therein 1et forth ln Cull. The terms and conditions of thl1 inatru­
ment •hall be binding upon all persons affected by Ita terms, whe­
ther or not expreaa reference i1 made to thi1 inatrument in any such 
instrument of conveyance. Enforcement• ahall be by proceedings at 
law or in equity against any person ·or per1ona, violating or attempt­
ing to violate any covenant eith'!r to restrain violation or tore­
cover damages. 

Section J. Saving Clause. The lrvalidlty of any one or 
more phrale8, sentences, clauses, r•ragraphs or sections hereof 
shall not affect the remaining port ons of this Instrument or any 
part thereof, all u( which are inserted conditionally on theIr being 
held valid in law and in the event that one or more of the phrases, 
sentences, clauaea, paragraphs or sectiona contained herein should 
be invdlid or should operate to render this agreement Invalid, this 
agreement shall be construed as if such invalid phrase or phrasea, 
sentence or sentences, clause or clauses, p3ragraph or par,..grR~hs, 
section or sections had not been Inserted. In the event that any 
provision or provisions of this instrument appear to be violative of 
the Rulo against Perpecui~lea, such provision or provisions shall be 
construed as bein~ void and of no effect a1 of twenty-one (21) years 
after the death of the last surviving incorporator of FOUNTAIN SHAD­
O~S HO~EOYNERS ASSOCIATION or twenty-one (21) years Jfter the death 
of the last survivor of all of said incorporators' children or 
grandchildren who ahall be living at the time this Instrument is 
executed, whichever is the later. 

I 

. Section 4. Parking. Each Townhouse will contain a two-car 
gsrage and the Owner or: occupants of the Townhouse ahall parlc their 
vehicles in said garage and not in the driveway or on the Co!lllllon 
Area, except as othervi~e permitted by th1• ~eciaracion or by 
Uniform rules and regulations promulgated from time to time by the 
Board of Directors of the Association. 

Sect ion S . Gender. ~he rever the context of this document 
requi rea, words uaed in the masculine gender include the feml nine 
and neuter, the aingular number the plural and the plural the singu­
lar. 
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Section 6. Amendm~nt. The cov~nant1 and rettrlctfon• of 
this Declaration thall run with . and bind the land for a term of 
twenty (20) year• from the dace thlt Declaration it recorded, after 
which time th~y •hall be automatically extended for tucceative 
period• of ten (10) years. Thi• Declaration may b~ amended by an 
inttrument signed by the Owners of not le•• than two-thirds (2/3) of 
the Townhoutet. An{ amendment must be recorded in the Maricopa 
County Recorder'• Of ice. 

Aa to the federal Nat tonal Hortgage Aatoc fat ion (FNHA), the 
Government National Hortgage · Aatociation (CNHA), and the Federal 
Hom~ Loan Hortgage Corpor"t ion (FHUiC), 10 long as may be required 
to fully amortize any mortgage owned by FNHA, CNHA and fHUiC on any 
of th~ Lots: and as to the Federal Housing Admfniatration (FHA), 
Veterans A<.lminiatrat ion (VA) or the Federal 'Home Loan Hortgage t:or­
por:stion (FHI..'iC), so long as there 1• ., Claa• B m~mberahip oulaland-
1ng, no amendm~nt shall be made which wculd be deemed to be in con­
flict with, or contrary to, the termA of any promiuory note, mort­
gage, regulatory agreements or document executed by the Aaaociation 
or any of the Ownera of rr•lrlence unite for the purpote of obtaining 
insurance or tinancing Involving FNHA, FHA, VA, CNMA or FHLHC with­
out obtaining written approval and consent of FNHA, FHA, VA, CNHA ... or 
FLHHC. 

S~ct ion 7. Annex at ion. Addi tiona 1 rea !dent ia 1 property 
and · Coaxnon Area may be annexed to ·the Propert lea with the con1ent · of 
two-thirda (2/3) of each claea of members. 

Section 8. FHA/VA Aoproval. As long a• there 11 a Class B 
membership, the following actions will require the prior approval of 
the Federal Housing Administration or the Veterans Administration: 
Annexation of additional properties, dedication of Com.m~n Area, and 
amendment . of thh Declaration of Covenants, Conditions and Rea~tric­
tlona. 

ARTICLE XVIII 

Fountnin Shadows Roadwny Association 

Section l. Membership In the Roadway Association shall be 
limited to the Association and the Fountain Place Hom~ownera' Aaso­
ciation. 

Section 2. Hembershlp In the Roadway Association cannot be 
abandoned or ~erminated for any reason whatsoever. 

Section J. The Roadway As•ociation shall fnsu~e. maintain, 
repair and replace Diana Avenue, D private street, which run5 
east-~est b~tween 67th Avenu~ and 69th Avenue ln the City of 
Glendale, State of Arizona, and 68th Avenue, a private street, which 
runs norch-south between Diana Avenu~ and Butler Drive, in th~ City 
of Glendale, State of Arizona. The coats and expenses incurred and 
to be inc:urr~d by the ~oadway Aaaociat ion ahall be billed to th-. 
members in prorata shares and shall be paid promptly. 
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Section 4. T:,e coata and expenaea of tha Roadway Aaso-
clatlon billed to the Aaaoclatlon and the Fountain Place Homeowners' 
Aaaoclatlon ahall be conaldered common expenses of aald aasociationa 
and be a p~trt of tha regular aasessments levied againat their re­
apectlve members. 

IN WITNESS \./HEREOF, the undersigned, being the Declarant 
h•r•?f'· .~• hereunto aet Ita hand and aeal thla _}£_day of 
--..L~"''~~t.~J~t~_l_ ___ , 198 3. 

NBS DEVELOPMENT CORPORATION, an 

:~I '31J;;{Jj:l 
1 t 8 ___!Jr._-· ·----

' 

STATE Of ARIZONA 
ss. 

County of Maricopa 

On this, the day of , lQAi , 
before me, the underaigned Notary Publ~c, personally appeared 

, who acknowledged hlm1elf to be the 
---------------------o~t--~H-.8S DEVELOPMENT CORPORATION, an Arizona 
corporation, and chat he, as 1uch officer, being to authorized, 
executed the foregoing Instrument for the purposes therein 
contained, by signing the na;De of lhe said corporation by hicaelf 
u auch off leer. 

WITNESS my hand and seal. 

Hy Commiasion Expires: 

/ .. 
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' · WHEN RECORDED MAIL TO: 84 332750 
Lars 0. Lager~n 
PAVILACK, SPACK ' 
6900 E . Camelback 
Suite 800 
Scottsdale, AZ 

MULCHAY, P.C. 'f [ :.·;>;.Oi:J IN Offi .I'\L R~..c··; .-51 
Rd . OF MARICOr>A Cv~i~, f, A;,,z:,.,. ·" 

SECOND AMENDMENT TO DECLARATI N OF 
COVENANTS, CONDITIONS AND RESTR CTIONS JUl31 '84 ·JI ~ 

FOR \toO nSTR 85251 

BILL HENRY, ~OUNTY 1-:E • 

FEE ,.("~ PG~ ? P.S. : ..../ . 1 

FOUNTAIN SHADOWS 

The undersigned, owner of that certain real property 
situated in Maricopa County, State of Arizona, to-wit: 

FOUNTAIN SHADOWS UNIT I, according to a plat thereof 
recorded in the Office of the Maricopa County Recorder in 
Book 250 of Maps, at page 48. 

WHEREAS, a certain Declaration of Covenants, Conditions. 
and Restrictions has been placed on said _property and has been 
recorded on April 21, 1983, at No. 83-146154 and an Amendment to 
Declaration of Covenants, Conditions and Restrictions has been. 
recorded on December 2, 1983, at No. 83-484281, with the Maricopa 
County Recorder; 

WHEREAS, as part of said Declaration of Covenants, Con­
ditions and Restrictions, as amended, the right to amend is 
g~anted to the Owners of not less than three-fourths (3/4) of the 
Townhou3es; 

WHEREAS, the undersigned represents the Owners of not 
less than three-fourths (3/4) of the ToWnhouses; and 

WHEREAS, the undersigned is desirous of amending said 
Declaration of Covenants, Conditions and Restrictions, as amended. 

NOU, THEREFORE, the Declaration of Covenants, Conditions 
and Rea trictions for Fountain Shadows recorded on April 21, 1983, 
at No. 83-146154 and the Amendment to Declaration of Covenants, 
Conditions and Restrictions recorded on December 2, 1983, at No. 
83-484281, with the Haricopa County .Recorder, shall be amended as 
follows: · 

1. 
following: 

Delete Article XVIII and substitute therefor the 

8418A-6 

,. 
. -· 

ARTICLE XVIII 

Fountain Shadows Roadway Association 

Section 1. Membership in the Roadway Association 
shall be limited to the Association and other homeowners 
or condominium associations formed within the legally 
described areas as shown in Exhibit "B" attached hereto 
and incorporated herein by this reference. 

Section 
cannot be 
whatsoever. 

2 Membership in the Roadway Association 
abandoned or terminated for any reason 

......... ,,. .. . · .' 
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Section 3. The Roadway Association shall insure, 
maintain, repair and replace Diana Avenue, a private 
street, which runs east-west between 67th Avenue and 69th 
Avenue in the City of Glendale, State of Arizona, and 
68th Avenue, a private street, which runs north-south 
between Diana Avenue and Butler Drive, in the City of 
Glendale, State of Arizona. The costs and expenses 
incurred and to be incurred by the Roadway Association. 
shall be billed to the members in prorata shares and 
shall be paid promptly . 

Section 4. The costs and expenses of the Roadway 
Association billed to the Association and its other 
homeowners or condominium association members shall be 
considered common expenses of said associations and be a 
part of the regular assessments levied against their 
respective members. 

2. All articles, sections and subparagraphs not expres­
sly amended by this Amendment shall continue in full force and 
effect with no changes therein . 

IN WITNESS WHEREOF, the undersigned, being the Declarant 
herein, has hereunto set its hand and seal this 24-l:f:-' day of 

July , 1984. 

STATE OF ARIZONA 

County of liaricopa 

) 
) sa. 
) 

NBS DEVELOPMENT CORPORATION, an 
Arizona corporAtion 

On this, the ~ </-If/ day of · . , 1984, be iqrt! me, 
the undersigned Notary 1'UOilc, person. y a eared ~ ~~tr< ., .4- ...-

; s dent of NBS !>EVELOPHENT CORPORATION, an Arizona 
._. )~ ·! ~ .. -~...; , who acknowledg hims f to be t 

corporabon, and that he, as such officer, being so authorized, 
executed the foregoing instrument for the purposes therein 
contained, by signing the name of the said corporation by himself 
as such officer. 

WITNESS my hand and seal. 
LJ1~ I I ( - -

. ' • ..,_._, -£> />' """".:..-

Hy Commission Expires: 

a£t.j.,. 4 11 .r.r-
IT ' 
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(e) Have the authority to employ a manager or other 
per~:ons and to contract with independent contractors or 
managing agents to perform all or any part of the duties 
and responaib1lit1ea of the Auociation. The Aeeocia­
tion, through ita Board of Directors, ahall have the 
express authorization, right and power to enter into one 
or more management agreements with third parties in order 
to facilitate efficient operation of all buildings, 
improvements and Common Area. It ahall be the primary 
purpose of such management agreements to provide for the 
administration, management , repair and mnintenance of 
said real property, all improvements therE: on designated 
as Common Areas, and the exterior walla of the Townhouses; 
and to asses~, collect and apply the management and common 
expenses, and to enforce the Declaration of Covenants, 
Cond!tions and Restrictions. The terms of said =anage­
ment agreements shall be as determined by the Board of 
Directors to be in the beat intereata of the Association, 
and shall be subject to the Articles of Incorporation, 
the Bylaws a nd this Declaration of Covenants, Conditions 
and Restrictions affectin1; a aid property. Notwithatand­
ing the above. any and all such management agre~menta 
shall be written for a term not to exceed one year, aub­
ject to renewal by agreement of the parties for aucces­
aive one year periods, and shall further provide that 
aaid management agreement may be cancelled and terminated 
by the Board of Director• for any reason whatsoever upon 
giving thirty (30) days written notice of auch cancella­
tion and termination to the managing entity. The Board 
of 'Directors shall make all neceuary arrangements for 
continuity of mam.gement and maintenance prior to the 
expiration of the term of any prior management agreements 
or the termination of the same. Any and a 11 management 
agreements shall be entered into with a responsible party 
o:- partie• having considerable experience \lith the manage­
ment of a project of thia type. 

Each Owner shall be bound by the terms a nd conditions 
of all management agreement& entered into by the Owner's 

· Association. A copy of all management agreements shall be 
available to each Owner upon requeat. 

6. Delete se~tion 6 of Article XVII and substitute there­
for the following: 

Section 6. Amendment. The covenant~ and restric­
tion• of thia Declaration shall run with and bind the 
land for a term of twenty (20) yeara from the date this 
Declaration ie recorded after which time they shall be 
automatically extended lor aucceaaiva perioda of ten (10) 
yeara . Thia Declaration may be &mended by an instrument 
aigned by the Owners of not leaa than three-fourtha (3/4) 
of the Townhouaea. Any amendment muat be recorded in the 
Maricopa Count; Recorder'• Office . 
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Ae to the Federal National Mortgage Association 
(YNMA), the Government National Mortgage Association 
(GNMA), end tht>. Federal llo111e Loan Mortgage Corporation 
(FHLMC), ao long ae may be required to fully a=ortize any 
mortgage o>med by YNMA, CNMA and FKLHC on any of the 
Lota; and ae to the Federal Housing Administration (FHA), 
Veteran• Administration (VA) or the Federal Home Loan 
Mortgage Corporation (FHLHC), eo long ae there ia a Claee 
B membership outstanding, no a mendment ehall be made which 
would be deemed to be in conflict vith, or contrary to, 
the terms of any promissory note, JDortgage, regulatory 
agreements or document executed by the Assoc i ation or any 
of the Owners of residence unite for the purpose of 
obtaining insurance or financing involving FNHA, FHA, VA, 
CNMA or FKLMC without obtaining vritten approval and 
consent of YNMA, FHA, VA, CNMA or FLliMC. 

7. Delete section 1 of Article XVIII and substitute 
therefor the following: 

Section 1. Membership in the Roadway Asaociation 
ahall be limited to the Auociation, Fountain Place One 
Condominium Association and Fountain Place Two Homeowners' 
Association, ita aucceaora and aaaigna. 

8. Delete section 4 of Article XVIII and substitute 
therefor the following: 

Section 4. The coat a and expense a of the Roadway 
Association billed to the Association, the Fountain Place 
One Condominium Association and Fountain Place Two Home­
o>mere' Association shall be considered colDlllon expenses 
of eaid associations and be a part of the regular aaeees­
menta levied against their respective JDembera. · 

9, All articles, aectione and eu~paragraphs not expres­
sly amended by this Amendment shall continue in full force and 
effect with no changes therein. 

IN WITNESS WHEREOF, the undersigned, be~ng, the Declarant 
her~ln, 

1
haa hereunto eet ita hand ato<.l eeal thia ....LJ:..:3:. day of 

Nov...,.trr , 1983. 

!4&'.iJ)Pf&it. t4WOC:J 

NBS DEVELOPMENT CORPORATION, an 
Arizona corporation 

-4-
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STATE OF ARIZONA 
••• 

Coun~y of Maricopa 

On thh, the 1.!-r-;..ay of .;/,.._J,_... 1983, before me, 
the under 1 ned Notary ""J5UI)!lc, persona~eared -..,.....------

' ~ho acknovledged himaelf to be the 
-4:e;:J~--'-""~~'---- of NBS DEVELOPMENT CORPORATION , a-n-A.,..r...,ir-z-o-na 
corporat on, an t at he, as 1uch officer, being ao authorized, 
executed the foregoing instrument for the purposes therein 
containe~, by 1igning the n&llle of the 1aid corporation by himself 
aa such officer . 

WITNESS my hand and seal . 

Hy Co::~::~~~.u ion Expires: 

I 
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which right Declarant hereby reserves to Developer. This 
reaervation of right ahall end upon conveyance of the 
lout Lot described herein (or as annexed in accordance 
vith Article XII hereof), or April 15 , 1990 whichever 
first occura. 

3. Delete Section 3 of Article IV and aubatituto therefor 
the following: 

Section 3. Establishment of Aaeesement. Declarant 
and each Owner of a Townhouse covenants for themselves 
and their heirs, aucceseore and assigns, that such suc ­
cessor• and assigns, that 1uch Tovnhouse shall be aubj~~t 
to an asse1ament, in an amount to be deten:~ined by the 
Auociation and aa permitted by thie Declaration. The 
amount to be paid by the membera of the Aaaociation shall 
be established annually by the Board of Directora. 

The annual esaeasmenta provided for herein ahall com­
mence aa to each Lot on the firat day of the month follow­
ing occupancy or conveyance of the first Lot to an Owner 
other than the Dec l arant. Subsequent to occupancy or con­
veyance of the first Lot, the Declarant ahall be asaeased 
and pay for each Lot which it ovna and which haa been 
annexed an amount equal to twenty-five percent (251) of 
the regular aaseaament. In the event fund• received by 
the Aaaociation are inadequate to pa: for current operat­
ing end maintenance expenses, Declarant shall be respon­
sible on a current basis for any deficit, excluding del­
inqueociea in payment of esaesamenta by other Ovners, in 
the budget of the Auociation, up to but not exceeding 
the amount of the regular ea sea sment. Declarant' s 
reduced asseasment shall at leeat pay coats of insurance 
and the reserve for replacement attributable to unsold 
Lots as deten:~ined by cort: accounting principles . The 
period of reduced assessment• shall terminate as to each 
unsold Lot vhen it ia rented , leased, occupied or con­
veyed, whichever firat occura. Th~ period of reduced 
aueau1enta ohall terminata ea to the entire Properties 
no later than January 1, 1988. No uaeument 11hall be 
levied againat Lota in phaaea not yet annexed. 

4. Delete SeL·cion 1 of Article X and aub10titute therefor 
the following: 

Section 1. Common Areas, 
ie part of the Common Areas or 
Association ovna an interest, 
reconstructed. 

If the damaged property 
any property in which the • 
it shall be repaired or 

S. Delete subparagraph (e) of A~ticle XIV and substitute 
therefor the following: 

-2-

··-~· .. -~· 
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tiCOR TITLE INSUIWf"r 
- COMPAHf' 

AXE:NDMENT TO DECLAAAnON OF 
COVENANTS, CONDITl~g; AND RESTRICTIONS 8J 

484281 
FOUNTAIN SRA.OO\IS 

The underaigned , owner of that certain real property 
situated in Maricopa County, State of Arizona, to-wit: 

FOUNTAIN SHADO\IS UNIT I, according to a plat thereof 
reco:ded in the Office of the Maricopa County Recorder in 
Book -~ of 11apc, at page • 8 • 

\lHEREAS, a certain Declaration of Covenanta, Cond 1 tiona 
and Restrictions haa been placed on aaid property and haa been 
duly recorded on Ap~il 21, · 1983, at No. 83-146154 with the 
Maricopa County Recorder'• office; 

\lHE:REAS, as part of a aid Declaration of Covenants, Con­
ditione and Reatrictiona the right to amend ie granted to tho 
Owner• of not leaa than two-third• (2/3) of the Townhouaea; 

~EREAS, the undersigned represents the owners of not 
lese than two-third• (2/3) of the Tovnhousea ; and 

VHEREAS , t he underaigned 11 de~iroua of amending ~aid 
Declaration of Covenant• , Conditione and Restriction•. 

N0\1 , THEREFORE, the Declaration of Covenants, Condition• 
and Restriction• f~r Fountain Shadow• recorded on April 21, 1983, 
at No. 83-146154 with ~h~ Maricopa County Recorder's office ahall 
be amended aa follows: 

1. Delete Section 2 of Article I and substitute therefor 
the folloving: 

Section 2, "Co111111on Area!' 'lfithin FOUNTAIN SHADO\IS 
ahall be those areas decignated 11 Co111111on Areaa" or Tract A 
and ! as chovn on the Plat. Tract B has been or will be 
~onveyed to the Aaaociation . Tract A has been or vill be 
conveyed to t he Road·~ay Aaeociation. All "Co111111on Areaa" 
ehall be ovned by the Aeeociation and the Roadway 
Auociation at the time of the conveyance of the first 
Townhouse. 

2. Delete subparagraph (f) of Section 1 of Article II 
and aubetitute there for t~a following: 

(f) The right of Developer (and ita aalea agents 
and repreaentative•) to the rea1onable use of the CoCilllon 
Areaa for display, aala e , laaaing and exhibit purpoaea, 

RECORDEO IM OfFI ~"\. ft(CO:\~ 
7350A·6 Or M-'RICOi'A COUN I't, ARitONA 

. : 
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When Recorded Mail To: 
Fountain Shadows HOA 
16814 N. 33rd Drive 
Phoenix, AZ 85023 

II 
OFFICIAL RECORDS OF 

MARICOPA COUNTY RECORDER 
HELEN PURCELL 

96-0699328 10/01/96 03:44 
oUt• 1 or 2 

THIRD AMENDMENT TO DECLARATION OF 
COVENANTS, CONDITIONS AND RESTRICTIONS 

FOR 
FOUNTAIN SHADOWS HOMEOWNERS ASSOCIATION 

The undersigned is owner of that certain real property 
situated in Maricopa county, State of Arizona, to wit: 

FOUNTAIN SHADOWS UNIT I AND FOUNTAIN SHADOWS UNIT II, 
according to a plat thereof recorded in the Office of the Maricopa 
County Recorder in Box 250 of Maps, at page 48. 

WHEREAS, a certain Declaration of Covenants, Conditions and 
Restrictions has been placed on said property and has been recorded 
on April 21, 1983, at No. 83-146154 and an Amendment to Declaration 
of Covenants, Conditions and Restrictions has been recorded on 
December 2, 1983, at No. 83-484281, with the Maricopa County 
Recorder, and a Second Amendment to the Declaration of Covenants, 
Conditions and Restrictions has been recorded on July 31, 1984, at 
No. 84-332750, with the Maricopa County Recorder; 

WHEREAS, as part of said Declaration of Covenants, Conditions 
and Restrictions, as amended, the right to amend is granted to the 
Owners of not less than · three-fourths . (3/4) of the Townhouses; 

WHEREAS, the undersigned represents the Owners of not less 
than three-fourths (3/4) of the Townhouses; and 

WHEREAS, the undersigned is desirous of amending said 
Declaration of Covenants, Conditions and Restrictions, as amended. 

NOW, THEREFORE, the Declaration of Covenants, Conditions and 
Restrictions for Fountain Shadows recorded on April 21, 1983, at 
No. 83-146154 and the Amendment of the Declaration of covenants, 
Conditions and Restrictions recorded on December 2, 1983, at No. 
83-146154, with the Maricopa County Recorded, and the Second 
Amendment to Declaration of Covenants, Conditions and Restrictions 
recorded on July 31, 1984, at No. 84-332750, with the Maricopa 
County Recorder, shall be amended as follows: 

Page 1 of 3 
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1. In Article IV, Section 2, Paragraph 2, delete the words 
"the due dates shall be established by the Board of Directors.", 
and substitutes thereof the following: "The annual assessment shall 
be divided into twelve (12) equal monthly assessments which shall 
be due on the first day of each month. 

2. Delete Article IV, Section 7,. and ·Substitute therefore the 
following: 

Section 7. Effect of Nonpayment of Assessments; Remedies of 
the Association. Any assessment not paid within fifteenth (15) 
after the date due shall, at the election of the Association, pay 
a "late charge" in a sum to be determined by the Association, but 
not to exceed $10.00 per each monthly delinquent assessment, or ten 
percent ( 10%) of the amount of such assessment, whichever is 
higher. Said assessments are due on the first day of each month 
and considered to be delinquent . after the fifteenth day of· each 
month. The Association may bring, without electing a remedy, any 
and all actions and seek any and all relief against the owner 
personally obligated to pay the same, andjor to foreclose the lien 
against the Lot in a like manner as a mortgage of real property, 
and such Owner hereby expressly grants to the Association the power 
of sale in connection with said lien. No owner may waive or 
otherwise escape liability for the assessments provided for hereby 
by non-use of the common area or abandonment of his townhouse. In 
any action taken against an Qwner. to collect delinquent 
assessments, whether through a lien foreclosure or otherwise, the 
Owner shall be obligated to pay, in addition to any and all other 
amounts required herein, all costs and all attorneys' fees incurred 
by the Association in such action. 

Page 2 of 3 
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IN WITNESS WHEREOF, the undersigned, being the President and 
Secretary of the Board of Directors of Fountain Shadowsjiomeowners 
Asso~ati~n , ~s hereunto set its hand and seal this / day of 

•r-f!:- ·:, r v.;:' 1 1996 • 
I 

FOUNTAIN SHADOWS HOA 

STATE OF ARIZONA 
ss . 

County of Maricopa - . / 

on this, the ~ day of .:;)~frl<Jrff.!t , 199§..., before me , 
the undersigned Notary Public , persbnally appeared 7.t'l(!.. / :,' ·· 

!(',.. r. -f-t':i , who acknowle.._dged ?t;ms~_,lf ~o be..., the : .. P(!.<'~ I ~,f./,.- of 
Founlain Shadows HOA ,._and I 0 {/(/(2' I r ::>e :!;' --:'.;.. '1, who acknowledged 
himself to be the '-)c c.. R.a. -taf!..t, of Fountain Shadows HOA, 
and that he, as such officer , ~eing so authorized, executed the 
foregoing instrument for the purpose therein contained. 

WITNESS my hand and seal . rJ £~-: ~· 
A// /.!0' ' ;t_ "" . .C 

Notsfry Public 
My commission expires: 

OfFICIAl SEAl e ROBfRT S. PECX ....,P'I.I*. IIIII 01 NIIN 

MARICOPA COUNTY 
~ CGmm EID•,.. AuO. 22. 1• 

Page 3 of 3 
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When Recorded Mail To: 
Fountain Shadows HOA 
16814 N. 33rd Drive 
Phoenix, AZ 85023 

OFFICIAL RECORDS OF 
MARICOPA COUNTY RECORDER 

HELEN PURCELL 
96-0699329 10/01/96 03:44 

>IICY 2 or 2 

FOURTH AMENDMENT TO DECLARATION OF 
COVENANTS, CONDITIONS AND RESTRICTIONS 

FOR 
FOUNTAIN SHADOWS HOMEOWNERS ASSOCIATION 

The undersigned is owner of that certain real property 
situated in Maricopa County, State of Arizona, to wit: 

FOUNTAIN SHADOWS UNIT I AND FOUNTAIN SHADOWS UNIT II, 
according to a plat thereof recorded in the Office of the Maricopa 
County Recorder in Box 250 of Maps, at page 48 . 

WHEREAS, a certain Declaration of Covenants, Conditions and 
Restrictions has been placed on said property and has been recorded 
on April 21, 1983, at No. 83-146154 and an Amendment to Declaration 
of Covenants, Conditions and Restrictions has been recorded on 
December 2, 1983, at No. 83-484281, with the Maricopa County 
Recorder, and a Second Amendment to the Declaration of Covenants, 
Conditions and Restrictions has been recorded on July 31, 1984, at 
No. 84-332750, with the Maricopa County Recorder; 

WHEREAS, as part of said Declaration of Covenants, Conditions 
and Restrictions, as amended, the right to amend is granted to the 
owners of not less than three-fourths (3/4) of the Townhouses; 

WHEREAS, the undersigned represents the Owners of not less 
than three-fourths ( 3/4) of the Townhous·es; and 

WHEREAS, the undersigned is desirous of amending said 
Declaration of Covenants, Conditions and Restrictions, as amended. 

NOW, THEREFORE, the Declaration of Covenants, Conditions and 
Restrictions for Fou.ntain Shadows recorded on April 21, 1983, at 
No. 83-146154 and the Amendment of the Declaration of Covenants, 
conditions and Restrictions recorded on December 2, 1983 , at No. 
83-146154, with the Maricopa County Recorded, and the Second 
Amendment to Declaration of Covenants , Conditions and Restrictions 
recorded on July 31, 1984, at No. 84-332750, with the Maricopa 
County Recorder, shall be amended as follows: 

Page 1 of 3 
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1. In Article X, add Section 6, to add the words 

Section 6. Insurance Deductible . The Owner of record of 
damaged property with respect to which one or more insurance claims 
are made shall be responsible party for the payment of any and all 
applicable insurance deductibles. 

When damaged property with respect occurs with in the property the 
owner of record will be responsible party for the applicable 
insurance deductibles. 

When damaged property with respect occurs to any exterior portion 
of the property with respect to the current CC&R's and the current 
insurance policy holder that the Fountain Shadows Homeowners 
Association will be the responsible party for any and all insurance 
deductibles. 

Page 2 of 3 
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IN WITNESS WHEREOF, the undersigned, being the President and 
Secretary of the Board of Directors of Fountain Shadows-Homeowners 
Association, has hereunto set its hand and seal this ~ day of 

---v:; 11 I-- '·1 1 ,.,.. /J ·: 19 9 6 
/. ' : " • ~ I I • 

; 

STATE OF ARIZON·A 

County of Maricopa 
. / 

) 
) ss. 
) 

FOUNTAIN SHADOWS HOA 

. -.- // . 
, & · c '. ?-· 

Secretary, 

,.. ) .' 
--.., /"t;\---r- . ... '"" • , /1 on this, the _::::__day of .... ·ut , -.:_:· : .~· t..,< , 199~, before me, 

th,; un9Ersigned Notary Public, pers6nally appeared ;;:: :;,." { : U 
?.-.0 r- -:-::·1 , who acknowl~ged !'1/. s~l f .):o be the /:::.~ .. : ....: :.,~ of 

Fountain Shadows HOA, ....and LkJ,4J.el ~ It· 2 e0 ii26j, who acknowledged 
himself to be the ; ec, e_e ,Q~ of Fountain Shadows HOA, 
and that he, as such officer, 1ng so author1zed, executed the 
foregoing instrument for the purpose therein contained . . 

WITNESS my hand and seal. ~lhfl_ 
My commission expires: 

Page 3 of 3 
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TRIAL COURTS OF ARIZONA IN MARICOPA COUNTY 
Manistee Justice CourtiAZ007043J/0707 14264 W. Tierra Buena Lane Surprise, AZ 85374 

INJUNCTION AGAINST WORKPLACE 
HARASSMENT 

Case No.ICC2015039699000 

Court ORI No. AZ007043J 

County IMaricopa 

Fonner Case No. 

lstatelm 

PLAINTIFF EMPLOYER AUTHORIZED AGENT 

IFountain Shadows Homeowners AssoCiation IDonald Toothman 
And on behalf of Protected Person(s): 
Donald Toothman, Vern Carrillo, John Gaytan, Donna Toothman 

v. 
DEFENDANT 
fatricia Bocchino 
Rrst Middle Last 

Defendant/Plaintiff Relationship: neighbor 
Defendants Address: 

8736 North 67th Lane 
Glendale, AZ 85345 

I 
DEFENDANT IDENTIFIERS 
SEX RACE DOB HT wr 
Female White Unknown 5'6" 170 

EYES HAIR Arizona Prohibits Release of 

Blue Blond 
Social Security NumiJers 

DRIVER"S UCENSE # STATE EXPDATE 
AZ 

WARNINGS TO DEFENDANT: This Injunction shall be enforced, even without regisbation, by the courts of any state, the 
Disbict of Columbia, any U.S. Territory, and may be enforced by Tribal Lands (18 U.S.C. § 2265). Crossing state, · 
territorial or tribal boundaries to violate this Injunction may result in federal imprisonment (18 U.S.C. § 2262). Federal law 
provides penalties for possessing, transporting, shipping, or receMng any firearm or ammunition (18 U.S.C § 922(9)(8)). 
Only the Court In writing, can change this Injunction. 
This In unction Is effective for one ear from date of service. VERIFY VAUDITY call Holder of Record : 

THE COURT HEREBY FJNDS: 
That it has jurisdiction over the parties and subject matter. 
Additional warnings are set forth on the next page(s). 

THE COURT, FJNDING REASONABLE CAUSE, HEREBY ORDERS: 

NO CONTACT. Defendant shall have no contad with Plaintiff employer or other person while that person is on or at 
the employer's property or place of business or is perfonnlng official work duties except through attomeys, legal 
process, court hearings and as follows: MaD I Writing, 

NO CONTACT. Defendant shall have no contact with Protected Person(s) except through attorneys, legal process, 
court hearings and as follows: Mall/ Writing, 

THE COURT FURTHER ORDERS: 

Effective: June 3, 2013 Page 1 of2 Adopted by Administrative Directive No. 2013-03 
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PROTECTED LOCAnONS. Defendant shall not go to or near the Plaintiff employets or other Protected Person's: 
Wor1qllace: 
• Fountain Shadows Homeowners Association : 14100 Nol1h 83nl Avenue Unll200; Peorll , AZ 88381 

Other: 
• Fountain Shadows Homeowners AssoclaUon : lt5l W. Brown, Glendale, AZ 85302 
• Donald Toothman: 8628 N Fountain Dr, Peoria, AZ 85346 
• Donna Toothman: 8626 N Fountain Dr, Peoria, AZ 8&346 
• John Gaytan: 6758 W Ruth Ave, Peoria, AZ 85346 

OTHER ORDERS. 

31512015 Donald Watts 
Dam Jua~al =P~rin~t~~Na~me~-----------

ADDmONAL WARNINGS TO DEFE DANT: 
This is an official Court Order. If you disobey this Injunction (even if the Plaintiff contacts you), you may be arrested and 
prosecuted for the aime of interfering with judldal proceedings and any other aime you may have committed in 
disobeying this Injunction. If you cf~Sagree with this Injunction, you have the right to request a hearing which will be held 
within 10 business days after your written request has been filed in the Court that Issued this Injunction. Nothing Plaintiff 
does can stop, change, or undo this Injunction without the Cowl's written approval. You must retwn to Court to ask a 
judge to modify (change) or quash (dismiss) this lnjundion. All violations of this Injunction should be reported to a law 
enforcement agency, not the court. 

Effective: June 3. 2013 Pasze 2 of2 Adooted bv Administrative Directive No. 2013-03 
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FOUNTAIN SHADOWS HOA 
FINANCIAL TRANSACTIONS - 01/14/16 

8736 N 67TH LN Unit ID: 012 
PATRICIA BOCCHINO STATUS: 

PREPAID BAL: 0.00 
TXN -----PAYMENTS/TRXN DESCR----- ---------CHARGES/PAYMENT DISTR--------- BALANCE 
DATE PAYMT AMT CHECK f DEP DT CODE N/A DESCRIPTION AMOUNT DUE 

------ ---------- ---------- ------ ----- ---- --------------- ---------- ------------
011914 350.00 10020707 011914 PP-A1 Credit-Prepaid (350.00) (350.00) 
012814 EXPENSE ADJ 16 POOL KEY 25.00 (325.00) 
012814 25.00 2164892913 012814 16 POOL KEY (25.00) (350.00) ------
020114 APPLY CHARGES Al ASSESSMENT 175.00 (175.00) 
020114 APPLY PREPAYMNT A1 ASSESSMENT (175.00) (175.00) 
021814 175.00 9900276 021814 pp Credit-Prepaid (175.00) (350.00) 
------
030114 APPLY CHARGES A1 ASSESSMENT 175.00 (175.00) 
030114 APPLY PREPAYMNT A1 ASSESSMENT (175.00) (175. 00) 
------
040114 APPLY CHARGES A1 ASSESSMENT 175.00 0.00 
040114 APPLY PREPAYMNT A1 ASSESSMENT {175.00) 0.00 
040414 175.00 1208315 040414 pp Credit-Prepaid (175.00) (175.00) ------
050114 APPLY CHARGES A1 ASSESSMENT 175.00 0.00 
050114 APPLY PREPAYMNT A1 ASSESSMENT (175.00) 0.00 
050714 175.00 1229701 050714 pp Credit-Prepaid (175.00) (175.00} 
052814 175.00 9900446 052814 pp Credit-Prepaid (175.00) (350. 00) 
------
060114 APPLY CHARGES A1 ASSESSMENT 175.00 (175 .00) 
060114 APPLY PREPAYMNT Al ASSESSMENT (175.00} (175.00) 
061014 115.00 9900314 061014 pp Credit-Prepaid (175.00} (350.00) 
062414 175.00 9900332 062414 pp Credit-Prepaid (175.00) (525.00) 
------
070114 APPLY CHARGES Al ASSESSMENT 175.00 (350 .00) 
070114 APPLY PREPAYMNT Al ASSESSMENT (175.00) (350.00) 
072214 175.00 990093 072214 pp Credit-Prepaid (175.00) (525.00) 
------
080114 APPLY CHARGES A1 ASSESSMENT 175.00 (350.00) 
080114 APPLY PREPAYMNT A1 ASSESSMENT (175.00) (350.00) 
------
090114 APPLY CHARGES Al ASSESSMENT 175.00 (175.00) 
090114 APPLY PREPAYMNT A1 ASSESSMENT (175.00) (175.00) 
------
100114 APPLY CHARGES Al ASSESSMENT 175.00 0.00 
100114 APPLY PREPAYMNT Al ASSESSMENT (175.00) 0.00 
103114 175.00 346725764 103114 pp Credit-Prepaid (175.00) (175.00) 
------
110114 APPLY CHARGES A1 ASSESSMENT 175.00 0.00 
110114 APPLY PREPAYMNT A1 ASSESSMENT (175.00) 0.00 
------

FOUNT000001 
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120114 APPLY CHARGES A1 ASSESSMENT 175.00 175.00 
121214 175.00 354192669 121214 A1 ASSESSMENT (175.00) 0.00 
------
01011S APPLY CHARGES A1 ASSESSMENT l7S.OO 175.00 
011615 APPLY LATE FEE 01 Late Fees 10.00 185.00 
011615 Action taken: 01 - REMINDER 
011615 APPLY ADMIN FEE 03 Admin. Fees 15.00 200.00 
012015 175.00 1426114 012015 A1 ASSESSMENT (175.00) 25.00 
013015 25.00 91S1583 013015 01 Late Fees (10.00) o.oo 
013015 03 Admin. Fees (15.00) 
------
020115 APPLY CHARGES A1 ASSESSMENT 175.00 17S.OO 
021715 175.00 1465632 021115 A1 ASSESSMENT (175.00) 0.00 
------
030115 APPLY CHARGES A1 ASSESSMENT 115.00 175.00 
031315 175.00 9200777 031315 A1 ASSESSMENT (175.00) 0.00 
------
040115 APPLY CHARGES A1 ASSESSMENT 175.00 175.00 
041515 175.00 375472844 041515 A1 ASSESSMENT (175.00) o.oo 
042715 25.00 377041914 042715 pp Credit-Prepaid (25.00) (25.00) 
------
050115 APPLY CHARGES A1 ASSESSMENT 175.00 150.00 
OS0115 APPLY PREPAYMNT A1 ASSESSMENT (25.00) 150.00 
05121S EXPENSE AOJ 05 Attorney Fees 1832.28 1982.28 
------
06011S APPLY CHARGES A1 ASSESSMENT 175 .oo 2157.28 
060215 115.00 1586701 060215 A1 ASSESSMENT (175 .0~)) 1982.28 
060915 100.00 9299704 060915 A1 ASSESSMENT (100.00) 1882.28 
061115 75.00 1603006 061115 Al ASSESSMENT (50 .00) 1807.28 
06111S OS Attorney Fees (25. 00) 
061415 EXPENSE ADJ 05 Attorney Fees 1126.50 2933.78 
------
070115 APPLY CHARGES A1 ASSESSMENT 175.00 3108.78 
070115 175.00 388733416 070115 Al ASSESSMENT (17S.00) 2933.78 
071715 EXPENSE ADJ OS Attorney Fees 120.00 3053.78 
073115 (25.00)1603006 PA-ADJ OS Attorney Fees 25.00 3078.78 
073115 EXPENSE ADJ 02 NSF charges 10.00 3088.78 
------
080115 APPLY CHARGES A1 ASSESSMENT 115.00 3263.78 
08061S EXPENSE ADJ 05 Attorney Fees 573.50 3837.28 
082015 APPLY LATE FEE 01 Late Fees 10.00 3847.28 
082115 200.00 397642444 082115 A1 ASSESSMENT (175.00) 3647.28 
082115 01 Late Fees (10. 00) 
08211S 02 NSF charges (10. 00) 
082115 OS Attorney Fees (5.00) 
------
090115 APPLY CHARGES Al ASSESSMENT 175.00 3822.28 
090515 EXPENSE ADJ 05 Attorney Fees 168.00 3990.28 
090815 EXPENSE AOJ OS Attorney Fees 72.00 4062.28 
092215 4062.28 123585 092215 A1 ASSESSMENT (175.00) o.oo 
092215 OS AttOJ:JMtY Fees (3887.28) 

FOUNT000002 
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BALANCE SUMMARY 

CHARGE.CODE DESCRIPTION AMOUNT 

~OTAL: o.oo 

FOUNT000003 
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Carpenter, Hazlewood, Delgado & Bolen, PLC 

Attorneys at Law 

1400 E. Southern Avenue, Suite 400 

Tempe, Arizona 85282 

t 480.427.2800 | f 480.427.2801 

minuteentries@carpenterhazlewood.com  

Chad Miesen 024910 
Charlene Cruz 026692 
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Attorneys for Defendant 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
 

PATRICIA BOCCHINO, 
 

 Plaintiff, 
 
v. 
 
FOUNTAIN SHADOWS 
HOMEOWNERS ASSOCIATION, 
 
 Defendant. 
 

Case No.: CV2015-012434 
 

DECLARATION OF VERN 
CARRILLO 

 
 

(Assigned to the Honorable 
Douglas Gerlach) 

 

  

Vern Carrillo, declares and states that: 

1. He is an employee of Planned Development Services, Inc. (“Manager”), the 

managing agent for Fountain Shadows Homeowners Association (“Association”). 

2. He is the community manager of the Association and makes this declaration in 

support of the Association’s Motion for Summary Judgment (“MSJ”) and the Association’s 

Statement of Facts in Support of Its Motion for Summary Judgment (“SOF”).  All 

capitalized terms not defined herein have the same meaning as defined in the SOF. 
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3. Manager currently maintains the business and accounting records of the 

Association as its managing agent.   

4. The Association is a planned community association and nonprofit 

corporation located in Glendale, Arizona, whose members are owners of lots within the 

planned community.   

5. Plaintiff violated the Declaration and other Governing Documents by acting 

in a harassing manner constituting offensive behavior.   

6. The Association sought and obtained an Injunction against Workplace 

Harassment on March 5, 2015 from the Manistee Justice Court.   

7. As a result of Plaintiff’s actions, the Association incurred attorneys’ fees, 

costs and expenses to enforce Plaintiff’s compliance with the terms and conditions of the 

contractual Declaration, including but limited to filing and obtaining an Injunction Against 

Workplace Harassment.   

8. In or around September of 2015, the Association was contacted by a 

title/escrow company to provide a payoff of amounts due to the Association.   

9. Pursuant to the Declaration, including Article IV, Section 1 and Article XVII, 

Section 1, the Association included in its payoff disclosure all attorneys’ fees and costs 

incurred as a result of Plaintiff’s violations of the Governing Documents.     

10. In connection with the sale of her lot, the Plaintiff paid what the Association 

had disclosed as due in its payoff disclosure to the title/escrow company.   

11. Plaintiff did not contest or challenge the payoff disclosure prior to payment.   
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Carpenter, Hazlewood, Delgado & Bolen, PLC 

Attorneys at Law 

1400 E. Southern Avenue, Suite 400 

Tempe, Arizona 85282 
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minuteentries@carpenterhazlewood.com  

Chad Miesen 024910 
Charlene Cruz 026692 
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Attorneys for Defendant 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 
 
 

PATRICIA BOCCHINO, 
 

 Plaintiff, 
 
v. 
 
FOUNTAIN SHADOWS 
HOMEOWNERS ASSOCIATION, 
 
 Defendant. 
 

Case No.: CV2015-012434 
 

DECLARATION OF VERN 
CARRILLO 

 
 

(Assigned to the Honorable 
Douglas Gerlach) 

 

  

Vern Carrillo, declares and states that: 

1. He is an employee of Planned Development Services, Inc. (“Manager”), the 

managing agent for Fountain Shadows Homeowners Association (“Association”). 

2. He is the community manager of the Association and makes this declaration in 

support of the Association’s Motion for Summary Judgment (“MSJ”) and the Association’s 

Statement of Facts in Support of Its Motion for Summary Judgment (“SOF”).  All 

capitalized terms not defined herein have the same meaning as defined in the SOF. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

K. Laird, Deputy
3/28/2016 4:45:00 PM

Filing ID 7300305
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3. Manager currently maintains the business and accounting records of the 

Association as its managing agent.   

4. The Association is a planned community association and nonprofit 

corporation located in Glendale, Arizona, whose members are owners of lots within the 

planned community.   

5. Plaintiff violated the Declaration and other Governing Documents by acting 

in a harassing manner constituting offensive behavior.   

6. The Association sought and obtained an Injunction against Workplace 

Harassment on March 5, 2015 from the Manistee Justice Court.   

7. As a result of Plaintiff’s actions, the Association incurred attorneys’ fees, 

costs and expenses to enforce Plaintiff’s compliance with the terms and conditions of the 

contractual Declaration, including but limited to filing and obtaining an Injunction Against 

Workplace Harassment.   

8. In or around September of 2015, the Association was contacted by a 

title/escrow company to provide a payoff of amounts due to the Association.   

9. Pursuant to the Declaration, including Article IV, Section 1 and Article XVII, 

Section 1, the Association included in its payoff disclosure all attorneys’ fees and costs 

incurred as a result of Plaintiff’s violations of the Governing Documents.     

10. In connection with the sale of her lot, the Plaintiff paid what the Association 

had disclosed as due in its payoff disclosure to the title/escrow company.   

11. Plaintiff did not contest or challenge the payoff disclosure prior to payment.   

APP172



APP173



D
E

S
S

A
U

L
E

S
 L

A
W

 G
R

O
U

P
 

5
3

5
3

 N
o

r
th

 1
6

t
h
 S

tr
e

e
t,

 S
u

it
e

 1
1

0
 

P
h

o
e

n
ix

, 
A

Z
 8

5
0

1
6

 
T

e
l.

 6
0

2
.2

7
4

.5
4

0
0

  
F

a
x

. 
6

0
2

.2
7

4
.5

4
0

1
 

  

 

 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

 

Jonathan A. Dessaules, State Bar No. 019439 
Douglas C. Wigley, State Bar No. 027223 
Ashley C. Hill, State Bar No. 032483 
DESSAULES LAW GROUP 
5353 North 16

th
 Street, Suite 110 

Phoenix, Arizona 85016 
Tel. 602.274.5400 
Fax 602.274.5401 
jdessaules@dessauleslaw.com 
dwigley@dessauleslaw.com  
ahill@dessauleslaw.com 
 
Attorneys for Plaintiff 
 

IN THE SUPERIOR COURT OF ARIZONA 
 

COUNTY OF MARICOPA 
 
PATRICIA BOCCHINO, 
 
  Plaintiff, 
 
 vs. 
 
FOUNTAIN SHADOWS HOMEOWNERS 
ASSOCIATION, 
 
  Defendant. 
 

  

Case No. CV2015-012434 

 
REPLY IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT AND 
RESPONSE TO CROSS-MOTION FOR 
SUMMARY JUDGMENT 

 
(Assigned to the Honorable Douglas Gerlach) 

Introduction 

Defendant Fountain Shadows Homeowners Association (the “Association”) did not have 

the authority to charge Plaintiff’s account for the attorneys’ fees and costs it alleges it incurred 

in connection with an ex parte Injunction against Workplace Harassment that it obtained against 

her. It never requested an award of its attorneys’ fees from the court issuing the injunction, 

never submitted a China Doll affidavit to the court, and never received an award of its fees in 

that case. Instead, it surreptitiously applied those fees to Plaintiff’s account and demanded they 

be paid at the close of escrow when Plaintiff had no ability to challenge them due to the time 

constraints of the pending sale. Because there are no genuine issues of material fact and the law 

fails to support the actions taken by the Association, its cross-motion should be denied and 

summary judgment should be entered in favor of Bocchino. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

K. Dyer, Deputy
4/18/2016 2:35:00 PM

Filing ID 7352099
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2 

I.  THE ASSOCIATION WAS NOT ENTITLED TO RECOVER ATTORNEYS’ 
FEES AND COSTS INCURRED IN AN INJUNCTION AGAINST HARASSMENT 
ACTION.  

The Association obtained an ex parte Injunction Against Workplace Harassment against 

Bocchino. The Injunction Against Workplace Harassment statute provides that, “[o]n notice to 

the affected party and after a hearing, the court may enter an order that requires any party to pay 

the costs of the action, including reasonable attorney fees.”
1
 In other words, the right to recover 

costs and attorneys’ fees in an Injunction Against Workplace Harassment come with three 

conditions – they can only be awarded after notice and a hearing, those fees and they must be 

awarded by the court issuing the injunction, and they must be reasonable. The Association failed 

to comply of these conditions and simply decided that it had the authority to unilaterally impose 

its fees on Bocchino. 

Although an Injunction Against Workplace Harassment is an action of statutory origin, 

the Association curiously omits any discussion of the statute in its response and cross-motion. 

The right to fees in a statutory action, however, turns entirely on the statute and not any 

provision that might exist in the Declaration. The Court of Appeals recently addressed this very 

issue in an administrative action to enforce statutory rights in Brown v. Terravita Community 

Ass’n, Inc., holding that “Brown’s action arose out of statute and was not an action to enforce 

any of the provisions of the CC&Rs. The attorney’s fees provision of the CC&Rs therefore did 

not apply.”
2
  

The same is true here. The Association hangs its rights to recover fees on its Declaration, 

but the cause of action it asserted arose not from the Declaration but from A.R.S. § 12-1810(O). 

The statute is clear that the court imposing the injunction may award costs and reasonable fees, 

but only after notice and a hearing. The Association never bothered to request fees from the 

                                                
1
 A.R.S. § 12-1810(O).  

2
 Brown v. Terravita Community Ass’n, Inc., 2015 WL 4600032 (Ct. App. July 30, 2015). 

A copy of this memorandum decision is attached hereto as Exhibit 1 pursuant to Rule 
111(c)(1)(C) of the Rules of the Supreme Court of Arizona.  
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3 

court and ignored the court’s role in deciding whether, and in what amount, to award fees. 

Having failed to comply with the statutory prerequisites to obtaining an award of attorneys’ 

fees, there is no basis for recovering its attorneys’ fees from Bocchino. 

II. THE DECLARATION DOES NOT ENTITLE THE ASSOCIATION TO FEES.  

A. The Declaration’s Nuisance Prohibition Does Not Apply. 

The Association argues it had a statutory right to attorneys’ fees because it was entitled to 

an Injunction Against Workplace Harassment under Article XIII, Section 10, of the Declaration. 

As it did not cite Article XIII, Section 10 in its Petition for Injunction Against Workplace 

Harassment and the first time that it mentioned the section was in its cross-motion for summary 

judgment, it is disingenuous for the Association to recast the Injunction Against Workplace 

Harassment statutory proceeding as an ordinary civil case seeking to enforce Article XIII, 

Section 10. The former usually consists of an ex parte hearing, no discovery, and no hearing 

unless the defendant requests one and without the usual due process protections that exist in 

ordinary civil cases. 

Regardless, Article XIII, Section 10, is not a basis for obtaining an Injunction Against 

Workplace Harassment. It states: 

No noxious or offensive activity shall be carried on upon any Lot or any part of 
the Properties, nor shall anything be done thereupon which may be, or may 
become, an annoyance or nuisance to the neighborhood, or which shall in any way 
interfere with the quiet enjoyment of each of the Owners of his respective 
Townhouse, or which shall in any way increase the rate of insurance. 

The Declaration is a contract between the Association and its members.
3
 Therefore, the 

basic rules of contract interpretation apply in construing the Declaration. Contract provisions are 

not enforced when the terms are vague or uncertain.
4
 Here, the nuisance provision speaks of 

                                                
3
 Ahwatukee Custom Estates Mgmt. Ass’n v. Turner, 196 Ariz. 631, 2 P.3d 1276, 1279, ¶ 

5 (App. 2000). 
4
 Savoca Masonry Co., Inc. v. Homes & Son Const. Co., Inc., 112 Ariz. 392, 394, 542 

P.2d 817, 819 (1975) (“It is elementary that for an enforceable contract to exist there must be . . 
. sufficient specification of terms so that the obligations involved can be ascertained”); Owens v. 
M.E. Schepp Ltd. P’ship, 216 Ariz. 273, 278, 165 P.3d 674, 679 (App. 2007) (“the terms of an 
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4 

“noxious” or “offensive” activities that are an “annoyance” or “nuisance.” Such terms are too 

imprecise to be enforceable.
5
 Even if they are not too vague or uncertain, they are unenforceable 

because they are too easily applied arbitrarily and unreasonably as the Board of Directors would 

have the exclusive to decide whether actions were “noxious,” “offensive,” “an annoyance,” or a 

“nuisance.” To the extent that the right to obtain an Injunction Against Workplace Harassment 

can be seen as arising from Article XIII, Section 10, such a claim fails as a matter of law 

The nuisance provision also does not apply because Bocchino’s actions, which consist of 

oral and written communications, do not implicate the plain meaning of the actions prohibited 

by the provision. A nuisance is generally defined as the “unreasonable, unwarranted, or 

unlawful use by a person of his own property, which an obstruction or injury to the right of 

another, or to the public, and producing such material annoyance, inconvenience, and 

discomfort that the law will presume a resulting damage.”
6
 “The doctrine of nuisance…has 

always been a restriction on land use.”
7
 Bocchino’s verbal and written communications do not 

constitute a nuisance because they do not arise from her use of the property.
8
  

                                                                                                                                                                   
agreement are sufficiently certain to enforce if they provide a basis for determining the 
“existence of a breach and for giving an appropriate remedy”) (quoting Restatement (Second) of 
Contracts § 33(2) (1981)); see also Sateriale v. R.J. Reynolds Tobacco Co., 697 F.3d 777, 789 
(9th Cir. 2012) (“a contract must be sufficiently definite for the court to ascertain the parties’ 
obligations and to determine whether those obligations have been performed or breached”) 
(citations omitted). 

5
  Id. 

6
 City of Phoenix v. Johnson, 51 Ariz. 115, 123, 75 P.2d 30, 34 (1938).  

7
 City of Phoenix v. Fehiner, 90 Ariz. 13, 16, 363 P.2d 607, 610 (1961); see also Frank v. 

Environmental Sanitation Mgmt., Inc, 687 S.W.2d 876, 880 (Mo. 1985) (“The crux of a 
nuisance case is unreasonable land use”).  

8
 See, e.g., Booker v. Foose, 613 S.E.2d 94, 97 (2005) (refusing to find a nuisance for 

making false police reports about neighbors and videotaping neighbors: “[T]he appellants have 
presented no evidence that Carolyn Foose has used her property in any way that has 
substantially and unreasonably interfered with their private use and peaceful enjoyment of their 
property”); In re Braverman, 463 B.R. 115, 120 (Bankr. N.D. Ill. 2011) (refusing to find 
nuisance where homeowner built a pool and fence but never entered anyone else’s land nor 
affected anyone else’s use and enjoyment of his land in building the pool and fence).  
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5 

The Declaration provision further supports this conclusion – its prohibitions are limited 

to activities “carried on upon any Lot or any part of the Properties.”
9
 When read in a common 

sense way, it is clear that Article XIII, Section 10, does not apply to written or oral 

communications.
10

 Any other construction of this section would be illogical and allow an 

association to regulate the speech of its members as “nuisances.” As the nuisance prohibition is 

the only one that the Association cites, albeit now for the first time, it is clear that the Injunction 

Against Workplace Harassment claim did not arise out of the Declaration. Any right to the fees 

that, therefore, cannot arise from the Declaration. 

B. The Declaration’s Attorneys’ Fees Provision is Inapplicable. 

The Declaration’s attorneys’ fee provision provides the Association the right to recover 

“all attorneys’ fees, costs and expenses…incurred by the Association in the event the 

Association prevails in any…action…to enforce compliance with the…terms and conditions of 

[the] Declaration.” Because the Injunction Against Workplace Harassment action was not 

brought “to enforce compliance with the…terms and conditions of [the] Declaration,” this 

provision clearly does not apply. 

 The Association’s reliance on McDowell Mountain Ranch Cmty. Ass’n, Inc. v. Simons is 

misplaced for several reasons. The McDowell Mountain Ranch case relates to an association’s 

right to fees under a contract containing a fee provision and holds that “[c]ontracts for payment 

of attorneys’ fees are enforced in accordance with the terms of the contract.”
11

 As such, the 

McDowell Mountain Ranch case actually supports granting summary judgment for Bocchino 

because the triggering event for an award of fees under the Declaration never occurred.  

                                                
9
 CSOF, ¶ 7 (emphasis added).  

10
 County of La Paz v. Yakima Compost Co., Inc., 224 Ariz. 590, 599, 233 P.3d 1169, 

1178, ¶ 16 (App. 2010) (“We construe the meaning of a contract provision from the language 
the parties used”). The language “upon any Lot or any part of the Properties” discusses a 
physical imposition as opposed to a person’s ability to communicate.   

11
 McDowell Mountain Ranch Cmty. Ass’n, Inc. v. Simons, 216 Ariz. 266, 269, 165 P.3d 

667, 670, ¶ 14 (App. 2007). 
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6 

Another key difference between the instant case and the McDowell Mountain Ranch case 

is that there was actually a fee request made in the McDowell Mountain Ranch case whereas in 

this case there was never any fee request. The Association merely took it upon itself to decide 

that it was entitled to fees and applied those charges to Bocchino’s account. The request for fees 

in the McDowell Mountain Ranch case complied with Rule 54(g) and related case law.
12

 

Bocchino, by contrast, was never afforded any of the protections of Rule 54(g). To 

suggest that McDowell Mountain Ranch entitles a homeowner’s association to unilaterally 

charge all of its fees to a homeowner without requesting they be awarded by a court in a pending 

action twists the holding of McDowell Mountain Ranch. That case does not give an association 

the absolute right to its fees without the traditional safeguards that Arizona law imposes. If the 

Association had filed a lawsuit to enforce Article XIII, Section 10, and if the Association had 

prevailed in that action, and if the Association requested fees, and if the court had awarded those 

fees, McDowell Mountain Ranch would apply. None of these “ifs,” in fact, occurred.  

Arizona law does not support the idea that a homeowner’s association can demand or 

coerce payment from an owner of its legal fees absent a court order. The absence of a valid fee 

request and award barred the Association from charging and collecting from Bocchino for any 

legal fees allegedly incurred. The Association’s utter disregard for the procedural rules a party 

must follow in order to recover its attorneys’ fees from another party entitles Bocchino to 

summary judgment.  

III.  BOCCHINO DID NOT HAVE ANY OBLIGATION TO SHOW THAT THE 
ASSOCIATION’S FEES WERE CLEARLY EXCESSIVE IN LIGHT OF THE 
ASSOCIATION’S FAILURE TO REQUEST FEES.  

Perhaps recognizing that it failed to properly request and receive an award of fees in the 

Injunction Against Workplace Harassment, the Association overtly engages in misdirection and 

                                                
12

 See Schweiger v. China Doll Restaurant, Inc., 138 Ariz. 183, 673 P.2d 927 (App. 
1983) (describing general information to include in attorneys’ fee application affidavits and 
rejecting a fee application as “plainly insufficient” for failing to include this information). 
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7 

distraction. The Association actually tries to blame Bocchino for its failure to properly obtain an 

award of fees, arguing that Bocchino “fails to meet the burden of proving the legal fees are 

clearly excessive.”  

This argument might have some sway if this case was the one in which the Association 

was seeking fees and if the Association had filed an application for attorneys’ fees and the 

accompanying China Doll affidavit. Although the McDowell Mountain Ranch case states that, 

where an attorneys’ fees provision entitles a party to “all fees,” the burden shifts to the opposing 

party to show that the requested fees were “clearly excessive,” the burden does not shift until 

after a party first establishes a prima facie entitlement to fees in the amount requested by 

submitting a fee application consistent with the requirements set forth in Schweiger v. China 

Doll Restaurant, Inc.13
 Because the Association in this case never submitted a fee request to the 

court that heard the ex parte Injunction Against Workplace Harassment action establishing the 

entitlement to its fees, the burden never shifted to Bocchino. 

It is ridiculous to suggest, let alone argue, that Bocchino must show that the fees incurred 

were “clearly excessive” when the Association failed in every respect to preserve, request, or 

receive an award of attorneys’ fees.
14

 Bocchino cannot be charged with failing to satisfy a 

burden that she never had. The Association cannot remedy its failure to follow the proper 

procedures for obtaining an award of attorneys’ fees by blaming Bocchino. 

IV. BOCCHINO DID NOT HAVE THE TIME TO CHALLENGE THE FEES AND 
THE COMPELLED PAYMENT OF THOSE FEES DOES NOT WAIVE THE 
RIGHT TO RECOVER THE IMPROPERLY CHARGED FEES. 

                                                
13

 Schweiger v. China Doll Restaurant, Inc., 138 Ariz. 183, 187-89, 673 P.2d 927, 931-33 
(App. 1983). 

14
 Had the Association followed the proper channels in pursuit of its attorneys’ fees, 

Bocchino would have contested the reasonableness of the fees. A significant portion of the fees 
assessed against her account were “clearly excessive,” including fees allegedly incurred in, 
among other things, communicating with an attorney she had retained to inquire about the 
presence of charges on her account unrelated to the Injunction Against Harassment action, 
responding to an inquiry from Bocchino regarding why the Association was assessing late 
charges on timely payments made via the Association’s web portal, and sending two attorneys 
to cover an ex parte hearing.  
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8 

 In support of its argument that Bocchino failed to satisfy her burden, the Association 

points to the fact that Bocchino paid the full amount imposed by the Association without first 

contesting it, as if she had a choice. After being served with the ex parte injunction, Bocchino 

focused her efforts on removing herself from the community, where she would no longer be 

subject to the whims of the Association and their arbitrary enforcement actions.  

Bocchino entered into a binding purchase contract in order to secure a buyer for her 

property, on August 25, 2015, more than four months after she was served with the injunction. 

[SOF, ¶ 25] At that time, attorneys’ fees were still being actively assessed to her account. [SOF, 

¶¶ 18 - 20] It was not until September 18, 2015 that the Association provided a Resale 

Disclosure Statement to her title company through which Bocchino became aware of the 

$4,062.28 balance she allegedly owed by close of escrow six days later. [SOF, ¶ 27; SOF, ¶ 28] 

Bocchino reasonably feared that disputing the charges would result in a forfeit of the sale, and 

subsequent civil liability for the breach of the purchase contract she entered a month earlier. 

Stuck between a rock and a hard place, Bocchino moved forward with the sale. Accordingly, the 

title company transferred the sum of the amount owed to the Association from Bocchino’s 

escrow account. [SOF, ¶ 30] Her payment did not constitute a waiver of her claim or agreement 

as to the amount she should be required to pay. Rather, it was a testament to her motivation to 

create distance between herself and the Association. 

Conclusion 

 The Association does not have unfettered power to collect unadjudicated and unawarded 

attorneys’ fees and costs from an owner. In demanding the payment of these amounts out of 

Bocchino’s escrow, the Association has effectively conducted an improper and unlawful 

garnishment of her sale proceeds. Accordingly, Bocchino is entitled to summary judgment and 

to her costs and attorneys’ fees in bringing this action. 
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DATED this 18 day of April 2016. 

DESSAULES LAW GROUP 
 
By:/s/ Jonathan A. Dessaules 

Jonathan A. Dessaules 
Douglas C. Wigley 
Ashley C. Hill 
Attorneys for Plaintiff  

 
COPY of the foregoing mailed 
and emailed this 18

th
 day of April to: 

 
Chad P. Miesen 
CARPENTER HAZLEWOOD, DELGADO & BOLEN, PC 
1400 E. Southern Avenue, Suite 400 
Tempe, AZ 85282 
 
/s/ Jenna Pitchel 

 

APP182



  

 

 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

 

Jonathan A. Dessaules, State Bar No. 019439 
Douglas C. Wigley, State Bar No. 027223 
Ashley C. Hill, State Bar No. 032483 
DESSAULES LAW GROUP 
5353 North 16

th
 Street, Suite 110 

Phoenix, Arizona 85016 
Tel. 602.274.5400 
Fax 602.274.5401 
jdessaules@dessauleslaw.com 
dwigley@dessauleslaw.com  
ahill@dessauleslaw.com 
 
Attorneys for Plaintiff 
 

IN THE SUPERIOR COURT OF ARIZONA 
 

COUNTY OF MARICOPA 
 
PATRICIA BOCCHINO, 
 
 Plaintiff, 
 
 vs. 
 
FOUNTAIN SHADOWS HOMEOWNERS 
ASSOCIATION, 
 
  Defendant. 

 

 

Case No. CV2015-012434 

 
PLAINTIFF’S RESPONSE TO 
DEFENDANT’S CONTROVERTING 
STATEMENT OF FACTS  
 

Plaintiff Patricia Bocchino (“Bocchino”) hereby responds to Defendant Fountain 

Shadows Homeowners Association’s (the “Association”) Controverting Statement of Facts and 

incorporates by reference her Statement of Facts in support of her Motion for Summary 

Judgment (“PSOF”), as follows: 

1. Undisputed. 

2. Undisputed. 

3. Undisputed. 

4. Undisputed. 

5. Undisputed. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

K. Dyer, Deputy
4/18/2016 2:44:00 PM

Filing ID 7352121

APP183



 
 
   
 

 

 

 

 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

2 

6. Disputed. Bocchino did not violate the Declaration and other Governing 

Documents. [Exhibit 11 of PSOF (Declaration)] 

7. Disputed. Bocchino asserts that the Declaration speaks for itself and that 

Defendant’s summarization is overly broad and unreasonably vague. [Exhibit 11 of PSOF] 

8. Disputed. The Association obtained an ex parte Injunction against Workplace 

Harassment on behalf of certain members of the Association, for reasons unrelated to the 

Association’s Declaration or Governing Documents. [Exhibit 1 of PSOF (Verified Petition for 

Injunction Against Workplace Harassment); Exhibit 2 of PSOF (Injunction Order); Exhibit 11 

of PSOF] 

9. Disputed. The Association incurred attorneys’ fees in pursuit of an ex parte 

Injunction against Workplace Harassment against Bocchino, for reasons unrelated to the 

Association’s Declaration or Governing Documents. [Exhibit 1 of PSOF; Exhibit 2 of PSOF; 

Exhibit 11 of PSOF] 

10. Undisputed. 

11. Disputed. The Association’s Declaration and Governing Documents do not entitle 

the Association to attorneys’ fees and the ex parte Injunction against Workplace Harassment 

was not pursued to enforce the Association’s Declaration or Governing Documents. [Exhibit 11 

of PSOF] 

12. Undisputed. 

13. Undisputed.  

DATED this 18th day of April 2016. 

DESSAULES LAW GROUP 

By:  /s/ Jonathan A. Dessaules   
Jonathan A. Dessaules 
Douglas C. Wigley 
Ashley C. Hill 
Attorneys for Plaintiff  
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COPY of the foregoing emailed 
this 18th day of April 2016 to: 
 
Chad P. Miesen 
CARPENTER HAZLEWOOD, DELGADO & BOLEN, PC 
1400 E. Southern Avenue, Suite 400 
Tempe, AZ 85282 
 

/s/ Jenna Pitchel      
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Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

C. Gray, Deputy
5/9/2016 5:36:00 PM

Filing ID 7405790
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Carpenter, Hazlewood, Delgado & Bolen, PLC 
AUomeys at Law 

1400 E. Southern Avenue, Suite 400 
Tempe, Arizona 85282 

t 480.427.2800 1 t 480.427.2801 
minuteentries@caroenterhazlewood.com 

Chad Miesen 024910 
Charlene Cruz 026692 

LIU. FOUNTSHAD.0025.1 

Attorneys for Defendant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

PATRICIA BOCCHINO, 

Plaintiff, 

v. 

FOUNTAIN SHADOWS 

Case No.: CV2015-012434 

DEFENDANT'S REPLY IN SUPPORT 
OF DEFENDANT'S CROSS-MOTION 

FOR SUMMARY JUDGMENT 

12 HOMEOWNERS ASSOCIATION, 
{Assigned to the Honorable 

Douglas Gerlach) 

13 Defendant. 

14 Defendant Fountain Shadows Homeowners Association (the "Association"), by and 

15 through undersigned counsel, hereby submits its Reply in support of the Association's 

16 Cross Motion for Summary Judgment (the "Cross Motion"). Because there are no genuine 

17 issues of material fact and the law supports the actions taken by the Association, 

18 Defendant's Cross Motion should be granted in favor oftheAssociation. 

19 I. The Contract entitles Association Legal Fees to Enforce Plaintiff's Complianc 

20 

21 

22 

with the Declaration. 

Plaintiff continues to emphasize that the Association obtained an ex parte Injunction 

against Workplace Harassment against Plaintiff. Procedurally, hearings for Injunction 
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l Against Workplace Harassment are generally held without the Defendant. The Association 

2 does not dispute this. It is also undisputed that the Association did not request attorney's 

3 fees in its petition for the Injunction Against Work Place Harassment filed against Plaintiff 

4 for her violation of the Declaration and other Governing Documents by acting in a 

5 harassing manner constituting offensive behavior. See CSOF at ~ 6. 

6 The fact that Plaintiff was not present at the injunction hearing (which generally 

7 occurs without the Defendant) or that the legal fees were not reduced to a judgment do not 

8 support Plaintiffs claim that the Association is not contractually entitled to legal fees and 

9 costs incurred for Plaintiffs breach of contract. Plaintiff could have requested a hearing to 

10 contest the injunction, but did not. Therefore, she waived her right to do so and, by her 

11 refusal to do so, effectively admitted to harassing the Association, its directors and 

12 managing agents. 

13 Plaintiff breached Article XIII, Section I 0 of the Declaration by harassing the 

14 Association's board members and employees of the Association's managing agent, Planned 

15 Development Services, Inc. by engaging in a series of acts that have caused the board 

16 members to be both seriously harmed and annoyed. See CSOF at ~ 8. As a result of her 

17 actions, the Association incurred attorneys' fees, costs and expenses to enforce Plaintiff's 

18 compliance with the terms and conditions of the contractual Declaration, including but 

19 limited to filing and obtaining an Injunction Against Workplace Harassment. See CSOF at 

20 ~9. 

21 II. The Declaration entitles the Association to Legal Fees 

22 
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1 In Plaintiff's Response to the Association's Cross-Motion for Summary Judgment, 

2 she incorrectly asserts that the Association claims it has a statutory right to attorneys' fees 

3 because it was entitled to an Injunction Against Workplace Harassment. Pl. Resp. 3:6-8. 

4 The Association's claim for legal fees is based on contract not based on statute. The 

5 Declaration entitles the Association to its legal fees incurred to enforce Plaintiff's 

6 compliance with the contractual Declaration. 

7 The plain language of the Declaration's provision for attorneys' fees, costs and 

8 expenses does not require that such fees and costs be litigated in a lawsuit and ultimately 

9 awarded in a judgment as a prerequisite to reimbursement. The plain language of this 

I 0 provision specifies that if the Association prevails in an action seeking enforcement of the 

II terms and conditions of the Declaration, then the Association is entitled to all attorneys' 

I2 fees, costs, and expenses. See CSOF at ~ II. The Association had different options in 

13 enforcing compliance with the Declaration. It chose to proceed with obtaining an 

14 injunction against harassment because that was the most likely option to effect compliance 

I5 with the Declaration. Making this choice did not eliminate its right to reimbursement of 

16 expenses pursuant to the Declaration. 

I7 "[I]t is well-settled in Arizona that ' [ c ]ontracts for payment of attorneys' fees are 

I8 enforced in accordance with the terms of the contract.' " McDowell Mountain Ranch Cmty. 

I9 Ass'n v. Simons, 216 Ariz. 266, ~ 14, 165 P.3d 667, 670 (App.2007), quoting Heritage 

20 Heights Home Owners Ass'n v. Esser, 1I5 Ariz. 330, 333, 565 P.2d 207, 2I 0 (App.1977). 

2I In this case, provision in the Declaration provides: 

22 
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1 In the event the Association employs an attorney or attorneys to enforce the 
collection of any amounts due pursuant to this Declaration or in connection 

2 with any lien provided for herein, or the foreclosure thereof, or to enforce 
compliance with or specific performance of the terms and conditions of 

3 this Declaration, the Owner, Owners and parties against whom the action 
is brought shall pay all attorneys' fees and costs and expenses thereby 

4 incurred by the Association in the event the Association prevails in any 
such action. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

See CSOF at~ I 0 (emphasis added). 

The Association employed an attorney to enforce Plaintiff's compliance with the 

tenns of the Declaration-to require that Plaintiff cease and desist her offensive behavior-

and prevailed in obtaining an Injunction Against Workplace Harassment in its favor. The 

Association is contractually entitled to the legal fees and costs it incurred for Plaintiff's 

breach of contract. 

Ill. The Declaration's Attorneys' Fees Provision is Applicable 

Plaintiff also claims that her actions did not constitute a nuisance and therefore the 

nuisance provision of the Declaration does not apply. Specifically, the Declaration 

prohibits members or residents in the community from carrying on any offensive activity: 

No noxious or offensive activity shall be carried on upon any Lot or any part 
of the Properties, nor shall anything be done thereupon which may be, or may 
become, an annoyance or nuisance to the neighborhood, or which shall in any 
way interfere with the quiet enjoyment of each of the Owners of his respective 
Townhouse, or which shall in any way increase the rate of insurance. 

Plaintiff engaged in a series of acts that have caused the board members to be both 

seriously harmed and annoyed. See CSOF at ~ 8. Plaintiff removed "closed" signs at the 

Association pool that were required by Maricopa County Health Services. /d. Plaintiff 

used e-mail, voice mail, phone conversations and her physical presence at Association 
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1 Board of Directors meetings to continuously harass the members of the Association. !d. 

2 Her actions required members of Glendale Police Department, including SWAT team 

3 members, to attend the Association's Board of Directors meetings. /d. As a result of her 

4 actions, many of which occurred on her Lot or the "Properties" as those terms are defined 

5 in the Declaration, the Association incurred attorneys' fees, costs and expenses to enforce 

6 Plaintiff's compliance with the terms and conditions of the contractual Declaration, 

7 including but limited to filing and obtaining an Injunction Against Workplace Harassment. 

8 See CSOF at~ 9. 

9 Therefore, Art. XIII, Sec. 10 of the Declaration applies. Plaintiff's violated the 

10 Declaration because her actions became an annoyance and nuisance and otherwise 

II interfered with the quiet enjoyment of each of the Owners. 

I2 IV. Arizona Rules of Civil Procedure 54(g) Does not Apply 

I3 Plaintiff claims she was not afforded protections of Rule 54(g), ARIZ. R. CIV. P. It is 

14 undisputed that the Association did not request attorney's fees in its petition for the 

I5 Injunction Against Work Place Harassment filed against Plaintiff for her violation of the 

16 Declaration and other Governing Documents by acting in a harassing manner constituting 

17 offensive behavior. However, the plain language of the Declaration's provision for 

18 attorneys' fees, costs and expenses do not require that such fees and costs be litigated in a 

19 lawsuit and ultimately awarded in a judgment. The plain language of this provision 

20 specifies that if the Association prevails in an action seeking enforcement of the terms and 

21 conditions of the Declaration, then the Association is entitled to all attorneys' fees, costs, 

22 and expenses. See CSOF at ~ II. 
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I Therefore, Rule 54(g), ARiz. R. CIV. P. does not apply. 

2 V. Plaintiff Failed to Preserve her Breach of Contract Claim 

3 All that is required to waive a breach of contract claim is knowledge of the essential 

4 facts that give rise to the claim, not the legal effect of those facts. Restatement (Second) of 

5 Contracts § 84 cmt. b. ( 1981) ("The common definition of waiver may lead to the incorrect 

6 inference that the promisor must know his legal rights ... it is sufficient if he has reason to 

7 know the essential facts.")4; see also Sw. Cotton Co. v. Valley Bank, 26 Ariz. 559, 563, 227 

8 P. 986, 988 ( 1924) (holding that waiver occurs when one who is in possession of a right 

9 and is ''with full information of the material facts" acts inconsistently with that right 

10 (citation omitted)) In re Estate of Cortez, 226 Ariz. 207, 212, , 8, 245 P.3d 892, 897 

11 (App.2010) (holding that the type ofknowledge a party must have to intentionally waive a 

12 known right is knowledge that "one using reasonable care or diligence should have"). 

13 Here, Plaintiff was aware she was being charged for attorneys' fees and costs. See 

14 Pl. SOF at, ,18-20; 24-25. Attorneys' Fees have been on her account since May 2015. 

15 See Pl. SOP , 14. Plaintiff entered into a binding contract for the sale of her Unit in 

16 August 2015. On September 18, 2015, a check was tendered to the Association for 

I 7 "Owners Current Balance." See Pl. SOF at , 30. Prior to the sale of her Unit, Plaintiff did 

18 not restrictively endorse the check or otherwise communicate to the Association that she 

19 disputed the amounts sought by the Association for her breach of the Declaration. Plaintiff 

20 chose not to take the opportunity to contest or otherwise negotiate the legal fees prior to 

21 close of escrow. Plaintiff chose to pay the legal fees and costs in full. 

22 
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1 VI. Plaintiff Fails to Meet The Burden of Proving the Legal Fees are Clearl 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Excessive 

To establish a claim that the Association is not entitled to all of its legal fees 

pursuant to a provision in the Declaration awarding the Association all of its attorneys' 

fees, a homeowner has the burden of showing that the attorneys' fees were clearly 

excessive, and if such showing was not made, then association would be entitled to receive 

the full amount of requested attorney fees. McDowell Mountain Ranch Community v. 

Simons, 216 Ariz. 266, 270, ~ 16, 165 P.3d 667, 671 (App.2007). 

An agreement by the parties as to the amount of attorneys' fees is not contrary to 

public policy and is analogous to a contract for indemnity and a contractual fee provision 

stipulating to a certain amount or percentage of attorneys' fees "is binding only to the 

extent that it is reasonable; however, where the services have been rendered, and the 

amount stipulated is not obviously excessive, the stipulation as to the amount should 

govern." Elson Dev. Co. v. Ariz. Sav. & Loan Ass'n, 99 Ariz. 217,407 P.2d 930 (1965). 

Plaintiff has failed to provide any evidence to support that the legal fees incurred by 

the Association for her harassing and offensive behavior is clearly excessive. In fact, 

Plaintiff paid in full all of the legal fees incurred by the Association and did not contest the 

amounts prior to payment. 

II. Conclusion 

It is important to keep in mind the reason the parties are in this Court. Plaintiff was 

acting in such a manner as to justify a court to issue an injunction against harassment. The 

court that issued the injunction against harassment, which was never disputed by Plaintiff, 
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1 clearly determined that harassment was occurring. Harassment is inherently offensive and 

2 violative of the Declaration. The Declaration imposes a duty upon the Association to 

3 enforce its terms. See Declaration at 24 [Art. XVII, Sec. 2]. As a result, the Association 

4 was obligated by law to enforce the Declaration, which it did. See Johnson v. Pointe Cmty. 

5 Ass'n, Inc., 205 Ariz. 485, 490, 73 P.3d 616, 621 (Ct. App. 2003). The Association is 

6 entitled to be reimbursed for expenses incurred in taking action required of it by law. The 

7 party that must be held responsible for reimbursement is appropriately and fairly the party 

8 that acted in violation of the Declaration and that necessitated the incurrence of those 

9 expenses. 

10 For the reasons stated herein and in the Association's Cross Motion, along with the 

11 matters of record in this case, the Association respectfully requests that the Court grant its 

12 Cross-Motion for Summary Judgment in favor of the Association. 

13 RESPECTFULLY SUBMITIED this 9th day ofMay, 2016. 

14 Carpenter, Hazlewood, Delgado & Bolen, PLC 

15 ~ 
16 Chad P. Miesen 

Charlene Cruz 
17 1400 East Southern Avenue, Suite 400 

Tempe, Arizona 85282 
18 Attorneys for the Association 

19 
ORIGINAL of the foregoing filed 

20 this 9th day of May, 2016with: 

21 Clerk of the Court 
Maricopa County Superior Court 

22 www.AZTurboCourt.gov 
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1 
Copy of the foregoing emailed and mailed 

2 this 9th day of May, 2016, to: 

3 Jonathan A. Dessaules 
Dessaules Law Group 

4 5353 North 16th Street, Suite 110 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

oenix, Arizona 8 0 6 
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MINUTE ENTRY 
 

Motions for summary judgment were filed on behalf of plaintiff Patricia Bocchino and 
defendant Fountain Shadows Homeowners Association.  The success of both motions turns on 
whether an injunction against Bocchino that the Association obtained is viable.  For reasons 
explained below, that injunction is unconstitutionally vague and overbroad, and therefore, it is 
unenforceable.  Because of that, the Bocchino motion must be granted, and the Association’s 
motion must be denied. 
 
Relevant Facts. 
 
 At an ex parte proceeding without notice, the Association persuaded the Manistee Justice 
Court (Surprise, Arizona) to issue an Injunction Against Workplace Harassment against 
Bocchino, who at the time owned and resided in a condominium unit located in a community 
that was governed by the Association and subject to a set of recorded covenants, conditions, and 
restrictions.  [Def’s. Fact State. (3/28/16) at 3-4, paras. 1-5, 8 and Ex. B]  In support of the 
injunction, the Association maintained that Bocchino had violated those CC&Rs by engaging in 
“harassing” and “offensive behavior.”  [Id. at 4, para. 6]  The injunction, among other things, 
prohibits Bocchino from “go[ing] . . . near” three named persons and four separate addresses, 
one of which is the address for the Association that is on file with the Arizona Corporation 
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Commission, and another of which is the address for the main branch of the City of Glendale 
library (at which, the court was told at a hearing, the Association conducts meetings from time to 
time).  [Id., Ex. B]   
 
 The Association assessed Bocchino $3,887.28 unilaterally for the attorney’s fees it claims 
to have expended to obtain the ex parte injunction and then imposed a lien on her property in that 
amount.  [Pltf’s. Fact State, (2/9/16) at 5, para. 31; Def’s. Fact State. (3/28/16) at 3/31]  In doing 
so, the Association relied on a provision of the CC&Rs that permits the recovery of attorney’s 
fees when the Association "prevails" in any legal proceeding that requires the Association to 
"employ[] an attorney or attorneys" in an effort "to enforce compliance with or specific 
performance of the terms and conditions of [the CC&Rs].”  [Def’s. Fact State. at 5, para. 33]1   
 
 Bocchino later sold her condominium unit.  Because of the lien recorded by the 
Association, at the closing of the sale, the assessed attorney's fees were deducted from the 
proceeds that she otherwise would have received. [Pltf’s. Fact State. (2/9/16) at 5, paras. 29, 31; 
Def’s. Fact State. (3/28/16) at 3, paras. 29, 31]  Bocchino then filed the complaint in this action, 
seeking to recover the attorney’s fees that the Association had assessed.2 
 
Applicable Law.   
 
 To survive constitutional scrutiny, an injunction must be specific enough so that 
“uncertainty and confusion on the part of those faced with injunctive orders” is prevented, so that 
“the possible founding of a contempt citation on a decree too vague to be understood” is avoided, 
and so that a reviewing court can “know precisely what it is reviewing.”  Schmidt v. Lessard, 414 
U.S. 473, 475-76 (1974); see also Granny Goose Foods, Inc. v. Brotherhood of Teamsters, Local 
No. 70, 415 U.S. 423, 444 (1974) (“[T]hose against whom an injunction is issued should receive 
fair and precisely drawn notice of what the injunction actually prohibits”).  “The judicial 
contempt power” that is available when injunctions are violated “is a potent weapon.  When it is 
founded upon a decree too vague to be understood, it can be a deadly one.”  International 
Longshoremen’s Ass’n v. Philadelphia Marine Trade Ass’n, 389 U.S. 64, 76 (1967).  After all, 
                                                 
1  Each week day that courts are open throughout Arizona, many citizens obtain injunctions against harassment and 
similar orders without the assistance of an attorney.  The three individuals named as protected persons in the 
injunction faced no impediment to proceeding in the same way.  The record fails to establish why, therefore, it was 
reasonable to retain attorneys given the nature of the conduct alleged, including why it was reasonable to send two 
attorneys to an uncontested, ex parte hearing and then assess Bocchinio for both attorneys' time charges.  Whether 
the attorneys' fees assessed against Bocchino were reasonable in the circumstances presented is not, however, an 
issue that the court must decide before reaching the result here. 
 
2  Although the amount of Bocchino’s claimed damages subjects this action to compulsory arbitration, because the 
Bocchino motion seeks “dispos[ition] of the entire case,” the motion is for the assigned judge and not the court-
appointed arbitrator.  Ariz. Rs. Civ. P. 72, 74(c)(1)(E).  
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violation of an injunction can lead to arrest and incarceration.  E.g., A.R.S. §12-1810(N); 
Alderwoods Group, Inc. v. Garcia, 682 F.2d 958, 966 (11th Cir. 2012) (referring to incarceration 
as a “traditional sanction[] for coercing compliance with an injunction”).  Thus, before a court 
may find one in contempt, “the underlying decree [must] set forth the terms of compliance in 
clear, specific and unambiguous terms so that the person charged with obeying the decree will 
readily know exactly what duties and obligations are imposed upon him.”  Munari v. Hotham, 
217 Ariz. 599, 604, ¶22, 177 P.3d 860, 865 (App. 2008) (quoting with approval Ex parte 
Chambers, 898 S.W.2d 257, 260 (Tex. 1995) (alteration in original)); see also BMO Harris Bank 
Nat’l Ass’n v. Bluff, 229 Ariz. 511, 514, ¶7, 277 P.3d 216, 219 (App. 2012) (contempt requires a 
finding that a party “violated a specific and definite order of the court”). 
 
 Independent of that, an injunction also fails to pass constitutional muster when it 
proscribes activities in which people have a right to engage.  See A.R.S. §12-1810(L)(2) 
(injunction against workplace enforcement may not enjoin “activities that are constitutionally 
protected or otherwise protected by law”); see also Madsen v. Women’s Health Center, Inc., 512 
U.S. 753, 765 (1994);  United States v. Jones, 677 F.Supp. 238. 240 n.2 (S.D.N.Y. 1988); 
LaFaro v. Cahill, 203 Ariz. 482, 487, ¶17, 56 P.3d 56, 61 (App. 2002).    
 
 Prohibiting Bocchino from going “near” a location fails to provide her (or anyone else, 
including a reviewing court) with fair, precise, definite notice about where she is and is not 
permitted to travel.  Indeed, public records establish that the condominium unit in which she 
resided might reasonably be considered “near” at least one, and perhaps two, of the addresses 
identified in the injunction, meaning that she would have violated the terms of the injunction 
whenever she ate a meal, talked on the telephone, or went to sleep in her unit.   
 
 Apart from that, even if one were to assume that Bocchino engaged in conduct that 
violated the CC&Rs sufficient to permit the Association to seek injunctive relief, the injunction 
issued by the justice court goes far beyond enjoining harassing and offensive behavior.  For 
example, the injunction prohibits Bocchino from visiting a public library, even at times when the 
individuals named as protected persons in the injunction are not present (as if that should matter).  
The injunction also prohibits Bocchino from walking back and forth in front of the Association’s 
office while, without impeding anyone’s ability to enter or leave, handing out leaflets that are 
critical of actions taken by the Association’s directors or asking passersby to join efforts to 
remove one of the directors.  In that way, the injunction, as it is written, operates as an 
impermissible restriction on First Amendment rights.  See e.g., Madsen, 512 U.S. at 765-66.    
 
 The assessment of attorney’s fees assumes that the Association was the “prevailing party” 
in the justice court action.  [Def’s. Fact State. at 5, para. 33]  In normal English usage, “prevail” 
contemplates some sort of resistance or opposition, which the Association did not experience 
when obtaining the injunction.  See e.g., Webster's New International Dictionary of the English 
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Language (Unabridged) 1797 (3d ed. 2002) (defining “prevail” to mean “to gain victory . . . 
triumph – use with over or against” (italics in original)); The American Heritage Dictionary of 
the English Language 1391 (4th ed. 2000) (defining “prevail” to mean “triumph” as in 
“prevail[ing] against the enemy”).3  Under no relevant authority provided by the Association, nor 
any that the court’s own research uncovered, does success in an uncontested, ex parte proceeding 
for which the would-be opponent is, as here, not given notice make one a prevailing party.  
Second, and in any event, as a matter of mere common sense, one "prevails" only when one 
achieves success.4  The Association, however, obtained an injunction that is unenforceable.  That 
surely was not the result that the Association was intent on achieving when it initiated the action 
against Bocchino, but in any event, by no recognized standard does the Association’s failure to 
obtain an injunction that complies with constitutional requirements transform the Association 
into a successful, and thus, prevailing party in that action.   
 
 In short, no sound reason permits recognizing the Association as the prevailing party for 
purposes of the injunction.  And, if the Association is not a prevailing party, then by the express 
terms of the CC&Rs on which the Association relies, it has no basis for recovering any 
attorney’s fees incurred in connection with the injunction. 
 
 IT IS ORDERED: 

 

 1.  The motion for summary judgment filed on behalf of plaintiff Patricia Bocchino is 
granted, and the motion for summary judgment filed on behalf of defendant Fountain Shadows 
Homeowners Association is denied. 
 
 2.  Bocchino is entitled to judgment in her favor and against the Association in the 
amount of $3,887.28. 
 

                                                 
3  The CC&Rs constitute a contract.  E.g., Ahwatukee Custom Estates Mgt. Ass’n v. Turner, 196 Ariz. 631, 634, ¶5, 
2 P.3d 1276, 1279 (App. 2000).  The interpretation of a contract is a question of law.  E.g.,  Chandler Medical Bldg. 
Partners v. Chandler Dental Group, 175 Ariz. 273, 277, 855 P.2d 787, 791 (App. 1993).  Words of a contract are 
given “their normal, ordinary meaning.”  Bekins Van Lines Co. v. Hartford Ins. Group, 27 Ariz. App. 655, 659, 557 
P.2d 1087, 1091 (App. 1976).  When determining the ordinary meaning of contract terms, courts may rely on 
reputable dictionaries.  See e.g., Horton v. Mitchell, 200 Ariz. 523, 527, ¶18, 29 P.3d 870, 875 (App. 2001) (using 
dictionary to assist in determination of ordinary meaning of contract terms).  Webster’s (Unabridged) New 
International, cited above, is the dictionary cited most often in opinions of the United States Supreme Court.  Jeffrey 
L. Kirchmeier and Samuel A. Thumma, Scaling the Lexicon Fortress:  The United States Supreme Court’s Use of 
Dictionaries in the Twenty-First Century, 94 Marq. L. Rev. 77, 94 (2010). 
        
4 “Common sense is as much a part of contract interpretation as is the dictionary or the arsenal of canons.”  UIP Ltd., 
L.L.C. v. Lincoln Nat’l Life Ins. Co., No. CV 09-0006-PHX-NVW, 2009 WL 4497233, at *9 (D. Ariz. Nov. 30, 
2009) (citation, internal quotation marks, and alteration omitted). 
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 3.  This is an action arising out of a contract.  Therefore, Bocchino may, within 30 days 
of the entry of this order, submit an application for an award of attorney’s fees and a statement of 
costs.  If either an application or statement is submitted that the Association wishes to oppose, its 
response must be filed not later than 25 calendar days after service of Bocchino’s papers.  
Bocchino may not file a reply unless requested to do so by the court.   
 
 Before submitting an application or statement, Bocchino must undertake good faith 

efforts to negotiate a stipulation with the Association regarding the amounts to be awarded.  

Such a stipulation will NOT preclude the Association from raising any issue or asserting 

any argument on appeal other than the reasonableness of the amounts awarded. 

  
 4.  Not later than 30 days after the entry of this order, Bocchino must submit a proposed 
form of judgment, leaving blank spaces for attorney’s fees and taxable costs.  That form of 
judgment may incorporate by reference what is said here, but otherwise it should be confined to 
the amounts being awarded along with Rule 54(c) language  
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FINAL JUDGMENT 

The court previously granted summary judgment in favor of plaintiff Patricia Bocchino. 
[Minute Entry (7/27/16)] As permitted by A.R.S. §12-341.01(A), an application for awards of 
attorney's fees was filed on plaintiff's behalf. The court has considered the application and the 
response filed on behalf of defendant Fountain Shadows Homeowners Association. 

This was not a complex case. The relevant issues were well-settled, uncomplicated 
questions of law for which little, if any, discovery was required. 

An award of attorney's fees in a case such as this is intended to mitigate the expense of 
litigation and "need not equal or relate to the attorney's fees actually paid or contracted." A.R.S. 
§12-34J.Ol(B). Further, a trial judge is permitted to rely on his personal knowledge and 
experience when deciding an award that is appropriate in the circumstances. See Baum v. Baum, 
120 Ariz. 140, 146, 584 P.2d 604, 610 (App. 1978) (when determining reasonable attorney's 
fees, the "trial judge can draw upon his knowledge of the case and upon his personal 
experience"); see generally Walker v. Kendig, 107 Ariz. 510, 513, 489 P.2d 849, 852 (1971) 
(when making a discretionary determination, the trial court may rely on "personal wisdom and 
experience" (citation and internal quotation marks omitted)). Given the foregoing 
principles, the court has concluded that an attorney's fee award of$13,625.00 is appropriate here. 
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

10/05/2016 

Plaintiff is also entitled to an award ·of taxable costs. A.R.S. §12-341. The amount 
requested ($450.1 0) appears in order and is uncontested. 

IT IS ORDERED: 

l. Judgment is granted in favor of plaintiff Patricia Bocchino and against defendant 
Fountain Shadows Homeowners Association in the following amounts: 

a. $3,887.28 as compensatory damages. 

b. $13,625.00 as attorney's fees. 

c. $450.10 as taxable costs. 

2 .. Interest accrues on the amounts stated in the preceding paragraph at the rate of 4.5 
percent annually (not compounded). 

No matters remain pending in this case. This is a final judgment under Ariz. R. Civ. P. 
54( c). 

HONORABL DOUGLASGERLACH 
JUDGE OF THE SUPERIOR COURT 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

PATRICIA BOCCHINO, )
) 

Plaintiff, ) 
) CASE NO. CV2015-012434

v.                )
)

FOUNTAIN SHADOWS HOMEOWNERS, )
ASSOCIATION, )

)
Defendant. )

)

Phoenix, Arizona
June 7, 2016
10:25 a.m.

BEFORE THE HONORABLE DOUGLAS GERLACH
SUPERIOR COURT JUDGE

TRANSCRIPT:  ORAL ARGUMENT

Transcript prepared by:

VERBATIM REPORTING & TRANSCRIPTION, LLC 
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A P P E A R A N C E S

On Behalf of the Plaintiff:

Jonathan Dessaules, Esq.
Ashley Hill, Esq.
Dessaules Law Group
5353 North 16th Street, Suite 110
Phoenix, Arizona 85016          

On Behalf of the Defendant:

          Chad Phillip Miesen, Esq.
Charlene Cruz, Esq.
Carpenter Hazlewood Delgado and Bolen PLC
1400 East Southern Avenue, Suite 400 
Tempe, Arizona 85282
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P R O C E E D I N G S

THE COURT:  Good morning.  Please be seated.  We’re

on the record in -- in matter number CV2015-012434.  Please

state your appearances. 

MR. DESSAULES:  Good morning, Your Honor, Jonathan

Dessaules and Ashley Hill, on behalf of the Plaintiff,

Patricia Bocchino, who is present.

MR. MIESEN:  Good morning, Your Honor, Chad Miesen

and Charlene Cruz, on behalf of Fountain Shadows Homeowners

Association.  

THE COURT:  Okay.  Thank you.  This is the time set

for argument on Plaintiff’s motion for summary judgment, and

the Defendant’s cross motion for summary judgment.  And what I

have focused on, or what concerns me, and you got my email,

because I know you responded it to -- responded to it, but it

says in the CC&Rs that the homeowners association is entitled

to collect attorney’s fees, quote, in the event that the

association prevails, referring to litigation that was

commenced.  And my first question is, what does prevail mean? 

And, specifically, as I indicated in my email, can one prevail

on an action that is uncontested?  

Now, I know you both provided me with authorities. 

I appreciate the thought, I appreciate the effort very much,

don’t take this the wrong way, but none of those authorities

helped me, and I’ll tell you why.  A rule -- Rule 39 doesn’t
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apply.  That -- that was the authority cited by the Plaintiff

-- because 12-1810 section (O) says that the remedies there

are in addition to other civil remedies.  Well, another civil

remedy would be the association’s attempt to enforce a

contract, which is how I view their position here.  

The cases cited by the association don’t assist me

because the prevailing party in each case was a prevailing

party in a case where that party experienced opposition.  They

had to overcome some sort of obstacle.  That is not what

happened, according to the record in this case.  That is not

what happened when the association obtained its injunction.  

What we’re dealing with here is an issue of contract

interpretation.  Nobody disputes that the CC&Rs are contracts. 

What does prevail mean?  We go back to the rules of -- of

contract construction.  We give the words their meaning as

they were understood at the time.  What were the -- what --

what is the commonly understood meaning of prevail?  And what

courts often do in such circumstances is look at dictionaries. 

Both the American Heritage and Webster’s New Collegiate

dictionaries, in the first definition, they’re -- prevail is a

word that has multiple definitions.  

But in the first, the primary definition, they at

least imply that prevail means triumphing over an opponent, or

overcoming opposition.  In fact, the American Heritage dic --

Dictionary says, prevailed against the enemy, to illustrate
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what the meaning is.  Well, if we don’t have -- if we don’t

have opposition here that was incurred in the effort to get

the injunction, then it doesn’t seem that we have -- that the

association can claim that it prevailed.  But I’ll certainly

with -- lit -- listen to that.  However, we may not have to

get there.  

The purpose of filing the petition, at the risk of

stating the obvious, was to enjoin the Plaintiff from engaging

in certain conduct.  If the injunction was not enforceable as

written, if the injunction did not comply with due process

requirements, then the effort to obtain that injunction did

not succeed.  And one can hardly be a prevailing party in an

effort that -- that failed.  So let’s begin with a discussion

about whether the injunction was enforceable as written.  And

for that, I would like to turn to the association.  Tell me

why you think the injunction as written was enforceable. 

MR. MIESEN:  Well, Your Honor, the -- the due

process as required for obtaining the injunction offers the

other party an opportunity to be heard. 

THE COURT:  No, that’s not the due process I’m

talking about.  I’m talking about the due process notion that

must be met before an injunction becomes enforceable. 

MR. MIESEN:  Yes.  That it’s -- 

THE COURT:  The words of the injunction.  

MR. MIESEN:  It -- forgive me.  The -- my -- what
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I’m getting at is that the -- and -- and if I’m not answering

your question, I apologize, and you can help me, but is that

the injunction’s enforceable once it’s entered by the court

and served upon the party.

THE COURT:  No.  It’s not enforceable if it’s

written in a way that violates due process of it, and -- and

permit me, I’ll tell you what I’m getting at. 

MR. MIESEN:  Sure.

THE COURT:  Among other cases, Munari v. Hotham, in

order to support a judgment of contempt, the underlying decree

-- which would here be the injunction -- must set forth the

terms of compliance in clear, specific and unambiguous terms

so that the person charged with obeying the decree will re --

readily know exactly what duties and obligations are imposed

upon him, or in this case, her.  Looking at the injunction,

what specifically, what exactly does near mean?  

MR. MIESEN:  If you give me just a moment, I’ll pull

up the injunction.  

THE COURT:  It says the Defendant shall not go to or

near the Plaintiff’s employers or other protected person’s

workplace.  What does near mean?

MR. MIESEN:  Yeah.  That language is part of the

form that the courts have adopted for all injunctions against

workplace harassment.  So I would posit to the Court that if

in fact near is not sufficient, then all injunctions that are
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currently written on these forms would be unenforceable. 

THE COURT:  Well, that may be the case, but I’m only

dealing with this one.

MR. MIESEN:  Understood.

THE COURT:  How does -- how does -- in this case,

how does the Plaintiff know whether or not she is violating

the injunction when -- when the order says don’t go near, and

there are -- are what, five different addresses there.

MR. MIESEN:  Uh-huh. 

THE COURT:  What -- what’s near?  

MR. MIESEN:  Well, I think the common sense approach

to that, Your Honor, is that near is enough to come in contact

with, and it -- to the high probability of interaction with -- 

THE COURT:  Well, that’s -- that’s your -- 

MR. MIESEN:  -- the protected persons.

THE COURT:  -- interpretation.  But she is not -- no

plaintiff is supposed -- is required to call up the other

side’s lawyer and say, now, here’s where I’m going to go, is

that near?  

MR. MIESEN:  I think we come back to what you had

indicated at the beginning of this, which is we have to use

common definitions for terms, as the -- as they’re used in the

world.  And dictionaries provide certainly one -- one

authority to help assist -- 

THE COURT:  Sure.
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MR. MIESEN:  -- in these types of words. 

THE COURT:  But they won’t help on -- they won’t

help on near.  Does near mean 10 feet, 50 feet, 100 yards, 200

yards?  

MR. MIESEN:  I -- I -- I --

THE COURT:  And is that -- is -- is that a subject

that could be -- could result in some disagreement?  

MR. MIESEN:  Yeah.  I don’t think that that renders

the injunction unenforceable, however, because -- 

THE COURT:  It does if it -- if the Plaintiff

cannot, by looking at the injunction, know in the terms of the

cases exactly what she is prohibited from doing.  

MR. MIESEN:  Well, I think that she -- I think, Your

Honor, that certainly she cannot go to those addresses.  

THE COURT:  What is going to those addresses mean?

MR. MIESEN:  Well, I mean, I don’t know how to be

more specific with to.  I mean, it -- to is you’re -- you’re

there.  You’re -- you’re physically -- 

THE COURT:  Like right in front?  Right in front of

the -- right in front of the residence?  

MR. MIESEN:  Yes. 

THE COURT:  Okay.  I looked up on goggle maps this

development.  If the Plaintiff wanted to go over to the --

Grand Avenue, because she wanted to go to Wickenburg, the

shortest, most convenient route for her to take would require
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her to drive past either the Toothman’s residence or the

Gaytan residence.  Which of those two routes does not violate

the injunction?  

MR. MIESEN:  Well, again, Your Honor, I think what’s

required here is to understand the intent of the injunction,

and the language that is included here is intended to avoid

conflict, it’s intended to avoid interaction with and

harassment by the Defendant in the injunction.  

THE COURT:  If -- if she drives past either of those

two residences, would you agree she is near those two

residence?

MR. MIESEN:  I -- I -- I don’t know if -- if driving

past meets the standards, the intentions of the language.

THE COURT:  You don’t know?  

MR. MIESEN:  I don’t believe that it does. 

THE COURT:  Well, but how would the Plaintiff know? 

How does the Plaintiff know when she’s given a pay -- a piece

of paper that says don’t go near?  

MR. MIESEN:  Take the most conservative approach and

don’t go near. 

THE COURT:  Okay.  So -- 

MR. MIESEN:  If there’s a question of whether --

THE COURT:  So she has to --

MR. MIESEN:  -- it’s near -- 

THE COURT:  So if she wants to go to Wickenburg --
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MR. MIESEN:  Yeah.

THE COURT:  -- because of this injunction, she is

going to have to go out of her way, take a -- a round about

way to get there?

MR. MIESEN:  Well, Your Honor, forgive me, I’m not

as familiar with that area.  I haven’t looked at the maps to

know if that -- 

THE COURT:  Why didn’t you look at it before you got

the injunction?

MR. MIESEN:  At the maps? 

THE COURT:  Yeah.

MR. MIESEN:  Why -- 

THE COURT:  So you knew exactly what you were asking

for. 

MR. MIESEN:  Well, we knew what we were asking for,

and we were relying on the forms, because we believed that the

-- the common sense interpretation of the -- of the language

that’s on those forms -- 

THE COURT:  It’s not. 

MR. MIESEN:  -- would have been -- 

THE COURT:  It’s not.   And if you read the cases on

injunctions and the specific -- specificity that’s required,

and I don’t mean to be talking down to you, it’s --

injunctions are not written to be interpreted.  Injunctions

are to be written specifically so nobody has any doubt about
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what is or is not permitted, so that you don’t go into court

and say to a judge, okay, now interpret this injunction one

way or the other, so you don’t have to go to a police officer

and explain what it means.  It is there in black and white.  

And I’ll tell you, this comes up in Family Court all

the time, and -- and, again, forgive me if -- if you’ve been

in Family Court, where you have to put restrictions on how --

on people contacting other people.  And you know what happens

all the time?  We don’t use words like near or far or

reasonable distance.  It’s 50 feet.  It’s 100 yards.  

I can remember one time in an extreme case involving

violence that I prohibited the one ex-spouse from coming

within a one-mile radius of the other spouse.  That’s how you

get precision to these things.  But to say near, I -- I -- I

think is just too inherently ambiguous to be enforceable.  

But let me give you another example.  If the

Plaintiff wished -- and I realize the injunction is no longer

in effect, or at least that’s -- it -- or is it?  It -- it’s

been more than a year.

MR. MIESEN:  I think it was in effect for a year,

Your Honor.

THE COURT:  Yeah.  It -- the -- the one year I --

and I assume that one year has passed, because it was issued

in March of 2015.

MR. MIESEN:  That’s my understanding.
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THE COURT:  But let’s assume that it’s still in

effect.  Okay?  If the Plaintiff wished to visit the main

branch of the Glendale Public Library, does she violate the

injunction?  

MR. MIESEN:  Yes, I believe she would.  

THE COURT:  So she can’t go to the Glendale Public

Library to check out a book -- 

MR. MIESEN:  That is what -- 

THE COURT:  -- under the terms of this injunction?

MR. MIESEN:  Yes, sir. 

THE COURT:  Doesn’t that fit within the definition

of over broad?  

MR. MIESEN:  Well, when the association conducts

business at that branch, it’s to protect those that are at

those meetings.

THE COURT:  She’s not going -- she’s going to get a

book, and she is prohibited -- and -- and the other thing, the

other thing is there is no time restriction in this

injunction.  Agreed? 

MR. MIESEN:  Agreed.

THE COURT:  So the association may not be doing --

is -- the association, I assume, or maybe I’m wrong, they

don’t do business there every day of the week, do they?

MR. MIESEN:  No.

THE COURT:  The way this injunction is written, if
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she goes to the library to check out a book on some day when

the association has nothing going on there, she violates the

injunction? 

MR. MIESEN:  Well, and these matters were addressed

before a Justice of the Peace who believed, apparently, by

signing this order, that that wasn’t overly broad.  

THE COURT:  Well, was he told that the address that

-- that she was prohibited from -- from visiting was the --

was a public library, and that she would bre -- be prohibited

from entering that library at any time, on -- 

MR. MIESEN:  I -- 

THE COURT:  -- any day of the week?

MR. MIESEN:  -- I certainly can’t recall today what

was discussed at that hearing, Your Honor.

THE COURT:  My guess is that if he’d been told that

he would have said, wait a minute.  Because it seems on its

face rather -- rather unreasonable.  Let me ask you another

question.  Let’s assume -- because on this injunction, what we

have here is we have the residences of -- well, one couple,

and -- and an individual.  We have two residences within this

-- within this development.  And as I read the statute, the

only way those residents are entitled to protection by the

injunction is if there’s association business going on there,

because this is an injunction against workplace harassment.

These individuals could have gone to court on their
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own and obtained injunctions against harassment.  That,

however, would not have entitled the association to attorney’s

fees if they had simply done it on their own.  But we have,

you know, we have the facts as they are.  And I’m assuming

that the reason that these two individual residences are on

the injunction is because association business goes on at

these residences.  Otherwise, they don’t even belong on the

injunction under the statute.  

MR. MIESEN:  Well, these individuals are officers of

the association.

THE COURT:  Right.  

MR. MIESEN:  And as such, they were listed as

protected persons.

THE COURT:  Right.  So I’m -- 

MR. MIESEN:  Because -- 

THE COURT:  -- so I’m -- I’m going to give you the

benefit of the doubt, even though I think an argument can be

made that unless there is business going on there, at least

throughout the day, every day of the week, that these

residences would have more properly the subject of an

individual injunction rather than -- than -- than an

injunction against workplace harassment.  But let’s assu --

let’s concede that for the point -- for the moment, that the

injunct -- that there is association business going on at

these two residences, and they are entitled to be protected as
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part of the association’s workplace.  

If the Plaintiff went in front of either residence,

carrying a sign that said, whoever it -- Mr. Toothman, Mr.

Gaytan, whatever, should be -- or both, should be removed from

the board of directors, and walked back and forth in front of

those residences, not disrupting traffic, not disrupting any

passersby in any way, simply walked back and forth in front of

either of the -- or both of those residences carrying the

sign, would that violate the injunction? 

MR. MIESEN:  I think it would.

THE COURT:  Okay.  So what you are saying then,

because surely you do not disagree that urging the removal of

a member of the board of directors is constitutionally

protected speech, correct? 

MR. MIESEN:  I believe that -- well, whether the

association is restricted by the constitution as to its rules

and regulations for its association -- 

THE COURT:  That’s not the question.  

MR. MIESEN:  -- is a whole other issue. 

THE COURT:  The question, urging the removal of a

member of the board of tech -- protectors is -- board of

directors is constitutionally protected speech; do you

disagree with that?

MR. MIESEN:  No.  I agree with that.

THE COURT:  So if she’s violating the injunction,
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then she is -- what you are doing is -- urging is that the

injunction should be interpreted in a way that limits

constitutionally protected speech? 

MR. MIESEN:  Only its location.  

THE COURT:  She -- she would have -- if -- if there

were no injunction in place -- some other homeowner could do

the same thing -- 

MR. MIESEN:  Uh-huh. 

THE COURT:  -- right? 

MR. MIESEN:  Uh-huh. 

THE COURT:  So what you’re doing is saying, the one

homeowner, you’re free to -- to do this activity.  But you,

Plaintiff, are not.  You are limiting her ability to engage in

constitutionally protected speech.

MR. MIESEN:  In front of their home, yes.

THE COURT:  Right.

MR. MIESEN:  Uh-huh. 

THE COURT:  Even though the statute says that the

injunction is not permitted to do that.  ARS 12-1810

subsection (L)(2) says that the injunction cannot prohibit

constitutionally protected activity.

MR. MIESEN:  I don’t -- 

THE COURT:  Picketing is a constitutionally

protected activity.  

MR. MIESEN:  Well, prohibit and limit I think are
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two different things.  You -- they’re not prohibiting -- 

THE COURT:  Well -- 

MR. MIESEN:  -- her from -- 

THE COURT:  -- it’s the same thing here.  If she’s

not permitted to picket -- you know what, let’s -- let’s --

let’s change it.  Let’s say that there’s a homeowner’s

association meeting going on, and she wants to picket in front

of the association meeting, you would say she’s violating the

injunction?

MR. MIESEN:  I think based on the language of the

injunction -- 

THE COURT:  Uh-huh. 

MR. MIESEN:  -- there’s a high probability that

she’s in -- that she is.

THE COURT:  Right.  Even though that act -- that

activity, leaving aside who’s doing it, that activity is

constitutionally protected.  

MR. MIESEN:  I think that it can be limited based on

location.  

THE COURT:  So you can limit somebody’s ability to

engage in constitutionally protected speech by prohibiting

them from engaging in that speech in certain locations?  

MR. MIESEN:  Yes.

THE COURT:  And the location that you have

identified is not a location where others are prohibited from
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engaging in that activity?

MR. MIESEN:  Correct.  

THE COURT:  Okay.  I think if you read the cases,

that that doesn’t work, but in any event.  Okay.  Anything

else you want to say?  I’ve asked all my questions.

MR. MIESEN:  Well, I believe that ob -- it’s very

clear that the Court’s read the papers, I’m not going to

restate everything.  We believe that -- that -- to sum it up,

that Ms. Bocchino violated the governing documents, the CC&Rs. 

The association had a right to enforce that.  It chose this

particular avenue to do so, and was provided an injunction

order that was served.  I -- I believe that that means the --

that the association was the prevailing party.  I understand

the Court’s concerns about enforceability, but -- 

THE COURT:  What about -- what -- do -- do you have

anything more to add?  I read all of your cases on -- on the 

-- on the issue of prevailing party.  And the distinction I

draw, as a I said, is those are cases in which there was

opposition that was overcome.  This is not that case.  So -- 

MR. MIESEN:  I think the Court, though, and you --

you even read something from the dictionaries.  I mean, the

dictionaries provide overcome opposition.  There’s a standard

of proof that’s required.  The Justice of the Peace doesn’t

just say, well, thank you for coming in, I’ll sign your order,

there -- there are standards that are required.  There’s
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evidence that must be shown that there is harassing behavior. 

THE COURT:  Right.

MR. MIESEN:  I think that’s the opposition that --

that -- 

THE COURT:  Who -- who -- 

MR. MIESEN:  -- exists. 

THE COURT:  -- who -- how -- how was your request

for an injunction opposed?  The law created the opposition by

imposing standards -- 

MR. MIESEN:  Sure.

THE COURT:  -- that you had to meet?  That’s

opposition? 

MR. MIESEN:  I believe that would be opposition,

Your Honor -- 

THE COURT:  Okay.  

MR. MIESEN:  -- absolutely.  

THE COURT:  All right.  

MR. MIESEN:  But aside from that, I think that that

was one dictionary’s definition.  Black’s Law Dictionary was

cited by one of the cases that I provided to the Court, or a

few of the cases that I provided to the Court, and that

actually stated prevailing party is the party in whose favor a

judgment is rendered -- 

THE COURT:  Uh-huh. 

MR. MIESEN:  -- regarding damage -- the amount of
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damages -- 

THE COURT:  Uh-huh. 

MR. MIESEN:  -- awarded.

THE COURT:  Uh-huh.

MR. MIESEN:  So --

THE COURT:  And a -- 

MR. MIESEN:  -- in this -- 

THE COURT:  And what we find is a judgment in whose

favor the -- the party in whose favor the judgment was

rendered over opposition from somebody else who was trying to

prevent that judgment.  That’s not an uncon -- that’s not a

definition that suppor -- finds that a judgment in an

uncontested case -- 

MR. MIESEN:  Well, the way I’m reading the Black’s

Law Dictionary definition is that there’s a judgment rendered. 

There is certainly -- there are standards in -- even in

default cases that must be satisfied in order to have a

judgment rendered.  But the point is that we requested certain

relief, we received certain relief -- 

THE COURT:  Right.

MR. MIESEN:  -- that was requested. 

THE COURT:  Right.

MR. MIESEN:  Judgment was entered.

THE COURT:  But -- but you know -- you -- you know

that if this were a case in which we were dealing with a
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contract that did not have an attorney’s fee provision in it,

you would not be able to get attorney’s fees.

MR. MIESEN:  In a -- in a default situation,

correct.  

THE COURT:  Right.  Or in any situation.  Because

the stat -- but -- it’s a statute that says that it must be a

contested matter.

MR. MIESEN:  Correct.  

THE COURT:  What we’re dealing here is with

enforcing a contract that chose to use the word prevail.

MR. MIESEN:  Uh-huh. 

THE COURT:  And as I read the principals of contract

construction, prevail means what is commonly understood.

MR. MIESEN:  Yes.

THE COURT:  And I haven’t found anything that says

prevail -- one prevails in a situation where one experiences

no opposition.  I mean -- 

MR. MIESEN:  Well -- 

THE COURT:  -- to me, it strikes me as, you know,

Arizona State, like every major college, if not every college,

football program in the country conducts spring practice 21 --

at least it used to be 21 days, at the con  -- the conclusion

of which, there is a spring game.  And they invite the

boosters out.  I mean, you know, Alabama had over 70,000 at

theirs.  I think Ohio State had -- had a -- maybe even 100,000
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at their spring game.  And there is a spring game, and there

is a winner and a loser.  But the winner and the loser are not

Ohio State or Arizona State or anybody.  The -- the team did

not prevail, because they were competing against one another,

not against an opponent.  The offense may have prevailed over

the defense, the defense may have prevailed over the offense. 

But you don’t have a winner.  You don’t have these schools

claiming, we enter the next season with a record of one and O

because we prevailed in this game. 

MR. MIESEN:  Well, Your Honor -- 

THE COURT:  It seems to me to be the same thing.

MR. MIESEN:  -- to tab another analogy here, you

know, I was in sports, individual sports, as well as team

sports growing up, and even with the individual sports, if

someone didn’t show up, you know, at wrestling, someone

doesn’t show up -- 

THE COURT:  Right.

MR. MIESEN:  -- you know, they -- they’re

disqualified and that person is deemed the -- the winner -- 

THE COURT:  Right.

MR. MIESEN:  -- in that match. 

THE COURT:  Right.

MR. MIESEN:  They prevailed.  They receive a --

maybe even a medal, or some kind of trophy, or they have their

record -- 
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THE COURT:  Right.

MR. MIESEN:  -- as one and zero.  If someone doesn’t

show up -- 

THE COURT:  The -- 

MR. MIESEN:  -- there’s still a prevailing party.  

THE COURT:  Okay.  Well, you’re making the argument

you need to make.  I’m not -- 

MR. MIESEN:  I -- 

THE COURT:  I -- and I will tell you, I -- I will

tell you, before I sent the email out, I went on Westlaw and

probably spent at least an hour trying to find a case anywhere

that dealt with the notions of prevail in whatever form, and

uncontested, unopposed, whatever, and I found nothing.

MR. MIESEN:  Well, the cases that I provided the

Court, while perhaps there -- there was an opposing party,

because it was on appeal that these cases were coming out,

however.  So I’m not surprised that the Court doesn’t find

cases that -- and I certainly didn’t find cases, either, where

it was an uncontested action, because who’s -- 

THE COURT:  Right.

MR. MIESEN:  -- who’s appealing that?  But -- 

THE COURT:  Well, but there could be district court

opinions.  

MR. MIESEN:  Yes.  However, the standards that were

provided, and even the U.S. Supreme Court’s definition of what
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prevailing party is does not have the requirement that it be

opposed.  And so I think it’s -- 

THE COURT:  Well, it -- I would suggest to you the

reason you don’t find that in any of the cases is because it

was not an issue.

MR. MIESEN:  Perhaps so.

THE COURT:  So the -- so the -- 

MR. MIESEN:  We don’t have those -- 

THE COURT:  They didn’t decide one way or the other. 

MR. MIESEN:  Right.

THE COURT:  So I think what we do is then we fall

back on -- on what is the commonly understood definition of

prevail.  

MR. MIESEN:  And I’ll give you -- and I’ll leave you

with the analogy that even in sports, you have -- 

THE COURT:  Okay.  

MR. MIESEN:  -- prevailers -- 

THE COURT:  Okay.  

MR. MIESEN:  -- when people don’t show up. 

THE COURT:  Do you -- if -- if, in fact, the

injunction as written could not have been enforced, and we

don’t need to -- to go through that discussion again, can the

association nevertheless be deemed the prevailing party?  You

know, and let me -- and let me state it another way.  If -- if

-- and I don’t say this to be critical or talk down or
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anything like that, if -- if the -- if, as I said at the

beginning, the goal was to obtain an injunction that could be

forced against the Plaintiff, and the injunction as written by

the judge down there, as written, could not be enforced, is it

not fair to say then that the effort did not succeed?

MR. MIESEN:  I suppose if it caused a change in --

in action, it did succeed.  Regardless of whether we had to

call the police out there to enforce the injunction, it caused

a change in action. 

THE COURT:  Yeah.  But you don’t get -- you don’t

get attorney’s fees under that -- under the provision on which

the association is relying unless the association prevailed in

the litigation.  And if the result was a meaningless

injunction, how does the association still prevail? 

MR. MIESEN:  Well, I -- I believe that while the --

there’s been no determination by the courts that it was --

that the form provided by the justice courts is unenforceable. 

I -- I understand your position, Judge, on that issue.  But I

believe that even in the entry of the order, a judgment, that

the party who received the judgment that’s in line with the

relief sought in their complaint has prevailed -- 

THE COURT:  Are -- 

MR. MIESEN:  -- because it obtained the relief it

sought.

THE COURT:  Are you -- are you suggesting or even
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just coming right out and saying that in -- in trying to

resolve the issues that are presented to me, I am not

permitted to decide whether or not that injunction was

enforceable?

MR. MIESEN:  No. 

THE COURT:  Okay.  I mean, I wouldn’t be offended if

you did.  I’d just like to know -- I would just like to know

the reason -- 

MR. MIESEN:  Sure.

THE COURT:  -- so. 

MR. MIESEN:  No, but I -- I believe that even if the

injunction is un -- is ultimately unenforceable -- 

THE COURT:  Uh-huh. 

MR. MIESEN:  -- I mean, let’s even take the

situation now.  It’s been over a year.  It’s not currently

enforceable.  Does that mean that the association was not the

prevailing party because the injunction expired?

THE COURT:  No.  I think it would mean that if the

injunction was unenforceable, it was unenforceable the day

that it was -- it was issued.  It -- meaning it never had any

effect.  So that -- 

MR. MIESEN:  It caused a change in action.  

THE COURT:  Well, but where in the CC&Rs do you get

attorney’s fees if you cause a change in action? 

MR. MIESEN:  Well, again, we’re getting back to the
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definition of prevail.

THE COURT:  Yeah.  Okay.  All right.  Fair enough.

MR. MIESEN:  They got what they wanted.  

THE COURT:  Okay.  All right.  

MR. MIESEN:  I have nothing further. 

THE COURT:  Okay.  Anything else?  Okay. 

MR. MIESEN:  Thank you.

THE COURT:  Mr. Dessaules? 

MR. DESSAULES:  Thank you, Your Honor.  I -- I think

what -- what we’re struggling with here is the con -- is the

change -- the difference between prevail and succeed.  I think

that if the CC&Rs -- by the way, I disagree that the CC&Rs are

applicable, and I’ll go through that analysis for you shortly. 

But if the CC&Rs said that the association succeeds, then

there might be a different analysis here.  

I myself spent far more than an hour in response to

your email looking for a case.  I found nothing.  The closest

thing I found was the rule.  I understand Your Honor says it’s

not applicable, and I’ll tell you why it is in -- in a second,

as well.  But let me just -- let -- let me focus more on the 

-- the injunction here.  If the Plaintiff walks in a common

area, she’s violating the injunction.

THE COURT:  Well, it depends on where the common

area is.  

MR. DESSAULES:  Well, actually -- 
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THE COURT:  Is it -- is it near or far?  

MR. DESSAULES:  Well, if she goes over to her --

THE COURT:  Or somewhere -- 

MR. DESSAULES:  -- friend Nancy’s -- 

THE COURT:  Or somewhere in between?

MR. DESSAULES:  If she goes over to her friend Nancy

Fisher’s house, which is across the street from Donald

Toothman’s off -- from Donald Toothman’s house, does she

violate that injunction?  

THE COURT:  I -- that was my -- 

MR. DESSAULES:  And -- 

THE COURT:  -- that was my question.  I’ll -- I’ll

give you another example, and then maybe we can move on. 

MR. DESSAULES:  Yeah.

THE COURT:  There appears to be a swimming pool and

what is I suppose a -- a community clubhouse of some sort --

MR. DESSAULES:  Yes.

THE COURT:  -- that is almost directly across the

street from the Toothman residence.  

MR. DESSAULES:  That is correct.  

THE COURT:  If the Plaintiff goes and uses the pool

or goes in it, does she -- is she near the Toothman residence

and does she violate the injunction?  

MR. DESSAULES:  Now -- 

THE COURT:  And -- and -- and, you know, we can --
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I’ll -- will certainly allow rebuttal, but my concern there

again is the target of an injunction is supposed to be able to

look at it and know precisely what is and is not permitted,

without having to guess, and without having to ask anyone.  I

don’t know whether using the swimming pool would violate the

injunction.

MR. DESSAULES:  Taking that a step further, Your

Honor, in addition to that, they’re also -- and the case law

on this is very clear, courts can’t impose prior restraints on

speech.  The association, by getting the injunction that

prohibits the -- the -- the Plaintiff from carrying the picket

sign, as -- as Your Honor suggested, that’s a prior -- that’s

a prior restraint that has a chilling effect on speech.  And

under the case law that -- that the Defendant cited, one of

the requirements of being a prevailing party is that the

judicial sanction must be an enforceable entitlement to

relief.  And that’s the Klamath Siskiyou Wildlands Center

case.  I’m not making any representations in terms of

pronunciation, 589 F.3d 1027.  

Now -- but let me -- let -- let me just take a step

back here for examp -- for -- for a second.  Because we’re

operating under the assumption that the -- that the CC&Rs

apply, that the Article 17, Section 1, attorney’s fee language

provides.  And I don’t think you can divorce the question of

what relief are they seeking and in what context from -- from
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that.  There’s three bases arguably for the association to get

their fees.  The first would be ARS 12-341.01.  Doesn’t apply,

it wasn’t a contested action.  

The second would be the attorney’s fees provision

arising out of the pr -- arising out of the injunction against

harassment.  And that actually, Your Honor, of all of the --

that’s the one that’s most closely applicable.  If you look at

Rule 39, it talks about that this is a provision for getting

attorney’s fees under 12-1810(O).

THE COURT:  Right.  But that’s -- but the same

statute, Mr. Dessaules, says it’s not to the exclusion of

other remedies.  

MR. DESSAULES:  I understand that, Your Honor.  But

-- now, then you -- you look at the -- the attorney’s fees

provision.  And let me take a step back even further.  If you

look at -- we cited one case.  There’s two other cases, one of

which is Berry v. 352 E. Virginia, the other of which is

Robert Mann Construction v. Liebert Corporation, in order to

be the prevailing party in -- in a -- in a lawsuit, you have

to ask for an award of fees in the complaint.  Both of those

case -- Berry says, a fee request based on a contractual

provision requires pleading and proof.  And -- and in Berry,

the Court disregarded the -- because there wasn’t a -- a

request for fees made based on the contract, Berry said we

can’t award fees based on the contract.  
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Same thing in Robert Mann.  Robert Mann case says

you can’t get attorney’s fees by only generally referring to

attorney’s fees in -- in a complaint. 

THE COURT:  The -- 

MR. DESSAULES:  They didn’t even do that. 

THE COURT:  This is your argument that if they

wanted to preserve a claim for attorney’s fees, it must have

been submitted with their petition?

MR. DESSAULES:  That -- that is -- yes.

THE COURT:  Okay.  I understand the argument.  Okay.

MR. DESSAULES:  Okay.  Now, so then we turn to the

provision.  And, I mean, that leaves us with the contract

provision. 

THE COURT:  Uh-huh. 

MR. DESSAULES:  Well, what does the contract

provision says (sic)?  There’s three ways you get fees under

the CC&Rs.  The first way, to enforce collection of amounts

due.  Not applicable.  Secondly, in connection with any lien. 

Not applicable.  Third way, to enforce compliance with, or

specific performance of the terms and conditions of this

declaration.  The only provision they’ve cited that implicates

the CC&Rs at all is the nuisance provision.  And if you look

at the nuisance provision it talks about activities taking

place upon any lot.  It doesn’t -- I mean, I -- under the

plain language of -- of the nuisance provision, this isn’t a
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nuisance.  You can’t violate a nuisance statute by sending

letters, by sending emails.  And I -- I know Your Honor’s

familiar with -- with the case law regarding that issue.  This

is -- you don’t get -- 

THE COURT:  Wasn’t though -- and -- and I will tell

you that, although my memory is a -- a -- a bit clouded, I

read through the supporting -- the materials that were

submitted in support of the petition, and it struck me that

some of the incidents on which the petition was predicated

should not have supported the requested injunction.  You know,

getting an injunction because somebody makes me feel bad

because they called me bad names doesn’t work.  

However, I think there was some activity in that --

in there that would have supported the injunction, and I

thought that -- and I’m not saying whether this -- it’s

truthful or not, I’m not going to make that judgment about

anybody, because I don’t have to, for starters -- but I

thought that there was at least some allegation that one of

the three protected people, at least one of the three, was

threatened by the Plaintiff, physically threatened. 

MR. DESSAULES:  That’s not an injunction against

workplace harassment.  That would be an injunction against

harassment.  What we have here -- 

THE COURT:  Right.

MR. DESSAULES:  -- is an association stepping in in
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loco parentis to -- to vindicate -- 

THE COURT:  Well, but this person -- the -- the --

this was Mrs. Toothman.  And she said that she does work for

the association in her -- in -- in her papers, that she -- she

was in a -- I -- I don’t think any of these people are paid

employees, but they are people who work for the -- who do work

for the association.  So here we have somebody who does work

for the association, and I believe she said she was being

threatened, and the threats pertained to activities that the

association had taken.  

MR. DESSAULES:  Well, Your Honor, I’m not sure -- it

-- well, that may be a basis for an injunction against

harassment.  It may also be a basis for an injunction against

workplace harassment.

THE COURT:  Right.

MR. DESSAULES:  I don’t believe it’s a basis to

implicate the nuisance provision which, by the way, was never

alleged in that complaint anyway.  What we’re doing here is --

is after the fact, we’re piecing together bits and pieces of

the declaration that we think, well, maybe she was violating

this, or -- or she could have violated this provision. 

THE COURT:  What -- 

MR. DESSAULES:  They proceeded under a statutory

provision -- 

THE COURT:  -- what -- 
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MR. DESSAULES:  -- and the law is clear that when

you proceed under a statutory provision, you don’t get -- that

-- that the statutory provision defines the -- the -- the

entitlement to relief.  

THE COURT:  What -- 

MR. DESSAULES:  And -- 

THE COURT:  I think I understand your argument. 

What I have, I guess it’s your exhibit, what page of the CC&Rs

are you referring to when you talk about nuisance?

MR. DESSAULES:  19.

THE COURT:  Page 19. 

MR. DESSAULES:  And it talks about a noxious or

offensive activity carried on upon any lot, or any part of any

-- of the -- of the properties.  

THE COURT:  What section?  Oh, 10.  

MR. DESSAULES:  Section 10.

(Pause)  

THE COURT:  Okay.  

MR. DESSAULES:  Homeowners associations, the lawyers

who represent homeowners associations, Carpenter Hazlewood,

are very adept at going to court and getting an injunction to

stop someone from committing a nuisance.  You don’t do it by

the statutory provision, which is very narrow, very confined,

very restrictive.  And you don’t certainly get to go after the

fact and say, well, this is really what -- our -- our -- our
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fact pattern kind of fits into section 10 here, so just give

it to us.  That -- that’s in -- in my opinion, that’s --

that’s improper.  They don’t get fees for that.  

It -- also, when you talk -- talking about

prevailing parties, the -- I -- as I said, I found no case

saying that whether -- whether in an uncontested action you

can be the prevailing party.  I -- I agree that based on the

definitions, there has to be some opposition.  That being

said, you also can’t divorce the definition of prevailing

party from the context in which it arises.  Courts make a

determination who the prevailing party is.  People don’t get

to self determine whether they’re the prevailing party or not.

In -- even in the scenario that -- that Mr. Miesen

gave, in the -- the sports scenario where the other team

doesn’t show up, I would submit to you that when you don’t

show up, you’re deemed to be there, you forfeit.  But there’s

still a -- there’s an independent third party that says,

you’re the winner, you’re the loser.  And that didn’t happen

here.  If they wanted a request for fees, they should have

asked for fees.  They shouldn’t -- not just simply add

something to someone’s ledger.  

And we can talk about the actual entries, as well,

in terms of whether they’re reasonable, in terms of whether it

all relates to this.  It -- they don’t, and they’re not

reasonable.  I’m happy to go into that analysis, if you’d
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like.  But I -- of -- of -- but I have nothing else to add

otherwise.  

THE COURT:  Okay.  Don’t read anything into this,

I’m just -- a question has just occurred to me, but if I were

to conclude -- let me put it this way, it -- to get to the

point quickly, if I were to accept all of the association’s

arguments except that the fees to some extent are clearly

excessive, what is the ruling on these motions?  Do they both

get denied, and I send you off to the arbitrator to decide -- 

MR. DESSAULES:  No.

THE COURT:  -- or -- 

MR. DESSAULES:  No, Your Honor.  

THE COURT:  Why?

MR. DESSAULES:  This -- because -- 

THE COURT:  Do I go through the -- 

MR. DESSAULES:  No -- 

THE COURT:  -- the billing statements and cut -- 

MR. DESSAULES:  No.  The Plaintiff still prevails

because in this case, what -- because the process that’s

followed, it’s the original judge that makes a determination.  

THE COURT:  The -- the -- I -- I’m -- I guess I

didn’t ask my question clearly enough.

MR. DESSAULES:  Okay.  

THE COURT:  Let’s assume, despite your objection, I

reach a conclusion that they in fact were the prevailing
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party, that they can do what they did here.  My only concern

is with the fee amount itself, that in some instances, it’s

clearly excessive.  Given that, and again, don’t read anything

into that, I’m not saying I’m going in that direction, but if

I were, what is the ruling on these motions?

MR. DESSAULES:  I have no idea.  We’re sort of

entering on uncharted ter -- uncharted -- 

THE COURT:  I mean, do I -- 

MR. DESSAULES:  -- territory here.

THE COURT:  Do -- do I -- do I -- hang on -- do I

make a -- do I go through the -- as I said, do I go through

the billing statements and say, this is excessive, this

wasn’t?  

MR. DESSAULES:  That -- that isn’t -- 

THE COURT:  Or -- or do I send you off to see the

arbitrator and ask him to make a call in the first instance?

MR. DESSAULES:  Well, arbit -- well, I would say

that it’s -- ordinarily the Court makes the determination to

determine reasonableness of fees or -- although, I don’t need

to -- 

THE COURT:  Well -- 

MR. DESSAULES:  -- keep hitting this point -- 

THE COURT:  -- except that this -- except that this

is a compulsory arbitration case, and I -- the only reason

I’ve got it -- I can’t tell you how many colleagues I -- that 
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have asked me, why do you have this case?  It a $4,000 case,

why do you have it?  Because the rule says I have to rule on

motions for summary judgment.  But on anything less than that,

I don’t.  The arbitrator rules.  And I -- I -- quite frankly,

I’m -- the reason I’m asking the question is I don’t know.  I

hadn’t thought about it until just now. 

MR. DESSAULES:  I -- I hadn’t thought about it until

just now -- 

THE COURT:  Okay.  

MR. DESSAULES:  -- either, Your Honor.  I -- I -- 

THE COURT:  Okay.  

MR. DESSAULES:  -- believe that if -- if you find in

favor of the -- that they -- that they are the prevailing

party, that they’re entitled to an award of some kind of fees,

but that the fees are in some way excessive, I think that --

that to then punt that to the arbitrator, I think is probably

in -- within Your Honor’s scope of deciding the motion for

summary judgment to say the amount of those fees that are

unreasonable or excessive, and I would ask for additional

briefing.  If that -- 

THE COURT:  Yeah.

MR. DESSAULES:  -- if that’s the path we go down,

I’d like to explain why those fees are excessive -- 

THE COURT:  Okay.  

MR. DESSAULES:  -- and -- and not applicable.  
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THE COURT:  Okay.  All right.  

MR. DESSAULES:  But I don’t believe we should go

down that path for the reasons I have already said. 

THE COURT:  Right.  Okay.  Very good.  Thank you. 

Rebuttal?

MR. MIESEN:  Very short, Your Honor.  

THE COURT:  Why don’t -- did -- it -- I -- I’m sure

you’re going to get to it, but I -- I would really like to

know your response to the contention that section 10 -- you

seem to be relying on section 10, and it doesn’t get you where

you got.  

MR. MIESEN:  Well, section 10 uses language like

offensive activity -- 

THE COURT:  Right.

MR. MIESEN:  -- annoyance.  I mean, even in a --

even in the definition of harassment, the standard for the

injunction is that they are harassed and annoyed.  So I think

that right there we’ve got a connection.  And it’s certainly

by proving up the -- the injunction to the judge in that case,

the standard we proved was harassed and annoyed.  I think

anybody who’s got an -- if the Court determines that an

injunction should be entered, then they have made the

determination that there’s been some offensive behavior,

because harassment is by definition -- it’s axiomatic, it is

offensive. 
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THE COURT:  Yeah, but let -- and I’m sorry I

overlooked it, but let’s talk about it now, section 10 refers

to an annoyance or nuisance to the neighborhood. 

MR. MIESEN:  Uh-huh. 

THE COURT:  Interference with the quiet enjoyment of

each owner’s respective townhouse, or which in any way

increases the rate of insurance.  I haven’t seen anything

about rates -- insurance rates increasing, so let’s focus on

the first two, nuisance to the neighborhood and interference

with each owner’s enjoyment.  What we’ve got here, do we not,

is a case where -- where a couple of owners have been annoyed,

but we don’t have anything about the entire neighborhood being

frustrated or annoyed or subject to noxious activity.  Doesn’t

section 10 pertain to activity that would affect everyone and

not just a couple of people?  And if it -- and if the activity

affects a couple of people, isn’t Mr. Dessaules correct that

the remedy then is for those people to get their own

injunctions, rather than the association?

MR. MIESEN:  Well, I think there was a two part

question.

THE COURT:  Okay.  

MR. MIESEN:  So -- 

THE COURT:  The -- there may be more than that, but

go ahead. 

MR. MIESEN:  Yeah.  I’ll try to piece this out. 
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Offend -- no offensive activity shall be carried up -- on --

upon any lot or any part of the properties.  That’s one. 

Harassing is offensive.  That’s what I suggest to this Court. 

In addition, nuisance to the neighborhood, Mr. Dessaules is

relying on this nuisance idea, but there’s also this, which

shall in any way interfere with the quiet enjoyment of each of

the owners of his respective townhouse.  I don’t -- I -- the

way I read that is not that all of the owners are losing their

-- their right to quiet enjoyment, but any one of the owners

could be losing his right to quiet enjoyment.  But in either

case, you still have this offensive activity.  And I go back

to if harassment is not offensive, what is -- what is it?  I

mean -- 

THE COURT:  Okay.  

MR. MIESEN:  -- it is by definition. 

THE COURT:  Okay.  

MR. MIESEN:  Your other point, let’s see if I can

remember it, now that I went through that, was -- well, since

I went all through that, I lost the second part of the

question.  But the other thing I wanted to say was, to your

question regarding whether or not you would rule, assuming in

the -- in the hypothetical that you said, you know what, the 

-- the association’s entitled to fees as the prevailing party,

but how much is that going to be?  I think you’re correct.  I

think to show clearly excessive, it’s an evidentiary showing.  
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THE COURT:  Okay.  

MR. MIESEN:  And -- and so I think the arbitrator

would be the appropriate -- 

THE COURT:  Could I -- could I do it?  Could I do it

in the context, as -- as -- as Mr. Dessaules at least sort of

suggested, if not expressly suggested, in the context of

deciding these motions could I ask for evidence to be

presented on that -- on that point, and save you the trouble

of going back to the arbitrator?

MR. MIESEN:  Certainly, if you would like to go

through that.  I -- we -- I think you’re right.  I -- 

THE COURT:  I -- I’m just wondering if there’s -- 

MR. MIESEN:  -- but I -- my point is -- 

THE COURT:  -- any jurisdictional problem.  That’s 

-- 

MR. MIESEN:  Oh.

THE COURT:  -- that’s my concern is that -- that we

do that --

MR. MIESEN:  I see.

THE COURT:  -- and then the loser says, wait a

minute, you didn’t have jurisdiction to decide that issue, 

and -- 

MR. MIESEN:  Because of the compulsory arbitration 

-- 

THE COURT:  Yeah.
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MR. MIESEN:  -- rule?

THE COURT:  Yeah.  And -- and -- and I -- I’m asking

you folks to think of the -- off the top of your head and

that’s --

MR. MIESEN:  Yeah.  I don’t -- 

THE COURT:  -- not fair, to -- understand that it --

it’s -- you know, it just may be an interesting discussion,

and it won’t get any further than that. 

MR. MIESEN:  I don’t know about the jurisdictional

issue, Your Honor -- 

THE COURT:  Yeah.

MR. MIESEN:  -- without having to dig into it a

little bit more.

THE COURT:  Yeah.  Yeah.  Okay.  

MR. MIESEN:  But I think that -- I think that it

does require a showing.  And so there would need to be some

evidence to -- by the Plaintiff in this case to show that the

fees were clearly excessive.  And I think that could be done

by the arbitrator, in a -- in a compulsory arbitration case,

but I don’t know if this Court were to do it, if that creates

jurisdiction -- 

THE COURT:  Yeah.

MR. MIESEN:  -- issues to answer that.

THE COURT:  Okay.  Okay.  All right.  Anything else?

MR. MIESEN:  That’s all I have, Your Honor.
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THE COURT:  Okay.  Thank you.  Thank you for your

briefing and your presentation.  I appreciate it.  

And now I’m going to do something that I don’t do --

well, I used to do it all the time in Family Court, but I

seldom have the opportunity to do it here.  And I -- please

don’t take anything I say to be critical, or to be insulting,

it is a heartfelt suggestion.  This case needs to settle. 

There isn’t -- it -- it in one sense it’s a lot of money, in

another sense it isn’t.  But here’s -- here’s what I’m

thinking.  

I think the association has a serious risk that it 

-- it’s going to wind up being the losing party in this case,

and that in addition to refunding the $3800 or whatever it is,

they’re going to be liable to some attorney’s fees.  The

Plaintiff runs the risk of losing this case by winning,

because the Plaintiff’s claim for attorney’s fees in this case

arises under 12-341.01(a), not under the terms of the CC&Rs. 

But even if it did, even if it did arise under the CC&Rs, the

standard for deciding what is a reasonable amount of

attorney’s fees is the same.  

And I don’t know what the Plaintiff’s attorney’s

fees are now, but if this goes on, there is a chance that the

Plaintiff will wind up having to eat more in attorney’s fees

than the Plaintiff gets back from the association.  I --

again, I don’t know what the fees are, they might be quite
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modest, but that is a risk that is run, and therefore, I am

not going to issue a decision for 10 days.  That’s shortly

before I have to leave to go to the judicial conference, and

then I’m going to be out of town.  But I’m not going to issue

a decision for 10 days.  

And my hope is during those 10 days that you folks

will be able to put your heads together, based on where --

based on the concerns that I have expressed here this morning,

and be able to come up with a solution that more or less

minimizes the damage, and minimizes the risk for your clients. 

I remind you, they aren’t my words, I forget who said them,

but the mark of a very good settlement is not absolute

satisfaction, it is balanced dissatisfaction.  So I hope that

you might be able to come up with a way.  

Otherwise, my fear is, and again, I don’t have all

the information, but my fear is that this case may wind up

where both sides lose.  And I would hate to see that happen,

if it could be avoided.  And right now, you folks have the

ability to avoid that, so.  That’s my suggestion.  All right? 

Thanks.

MR. MIESEN:  Thank you, Your Honor.

UNIDENTIFIED VOICE:  Thank you.  

(Proceedings concluded at 11:15 a.m.)

* * *
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C E R T I F I C A T E

I, KIMBERLY C. McCRIGHT, CET, certified electronic

transcriber, do hereby certify that the foregoing pages 1

through 45 constitute a full, true, and accurate transcript

from electronic recording of the proceedings had in the

foregoing matter.

DATED this 28th day of November, 2016.

/s/ Kimberly C. McCright    
Kimberly C. McCright, CET
Certified Electronic Transcriber
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