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 reded bn offikisd reconds of Markcops County.

ﬁfn‘m“’.umm: !Eﬂjkm-sa—“iﬁ;@%}m-&—“{f

TICOR TITLE INSURAKCE CO Lool itomilY, CULNTY
3033 K. Cantral Ave. -

Phosnix, AZ 85012 .  DECLARATION OF COVERANTS, CONDITIORS -

ATTN: BUILDER SERVICES AND RESTRICTIONS FOR BROP RSTR PR

VAR EREE FOUNTAIN SHADOWS 83 146454
The undersigned, owner of that certain real property

gituated in Maricops County, State of Arizona, to-wicC:

FOUNTALIN SHADOWS URIT 1, according to & plat there-
of recorded in the Office of che Maricopa Recorder
in Book .y of Maps, aC page L2 3

hereby declares that all of the said property shall be held, sold
wew- . and conveyed subject Co the following essements, restrictions,

covenants and conditions, which are for cthe purpose of protectin
the value and desirabilicy of, and which shall run with, the rca?
property and be binding on all parties having any right, title or
interest in the described properties or any part thereof, their
heirs, successors and assigns, and shall inure te the benefit of

each owner thereof. ]
This instrurmemt fied tor record by TICOR TTTLE

ARTICLE I IKRSURANCE COMPANY s an sccommodstion
oaty.' Il has not been sxamined 25 Lo As Execution
Definitions o 23 lo itz effect upon the blle.
Section 1. “associstion" shall mean FOUNTAIN SHADOWS

HOMEOWNERS ASSOCIATION, an Arizona non-profit corporation, its
succegsors and assigns.

Section 2. "Common Area" shall mean all real property and
improvements thereon owned by the Association for the common use and
enjoyment of the Owners, as shown on the Plat.

Section 3. '"Declarant” shall mean NBS DEVELOPMENT CORPORA-
TIOK, an Arizona corporation, its successors, and assigns, if such
successors or assigns should acquire mote than one undeveloped Lot
from the Declarant for the purpose. of development.

Section 4. "Developer" shall mean NBS DEVELOPMENT CORPORA-
TION, an Arizona corporation, and its successors and assigns, and to
any other contractor who builds for resale a significant number of
the houses on the subject property.

Section 5. "First Mortgage' shall mean a first lien deed

of trust, as well as a first morcgage, on & townhouse. "First

Mortgagee" means the holder of a first mortgage, as well as a bene-
ficiary or trustee under & first deed of trust, irs successors and

assigns.

Section 6. "Lot" or "“Townhouse" shall be synonymous and
shall mean any p[oc of land shown upon the recorded subdivision map
or plat of the Froperties with the exception of the Common Area.

5798A4-6
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Section 7. ‘'Mortgage" {ncludes deed of trust; '"Mortgagee”
includes a eneflciary under a deed of trust; and "Mortgagor"

includes a Trustort under & deed of trust.

Section_ 8. "Occupant’ means a person or persons, including
an Owner, legally in possession of a townhouse.

Section 9. "Owner™ shall mean and refer to Cthe record fee
simple Owner, whether one or mote persons Ot entities, of equitable
title (or legal title Iif equitable ticle has merged) of any Lot
ohich is a part of the Properties. Ouner shall not include a2 person
or entity having an ownership interest merely as gecurity for the
performance of an obligaction. In the case of Lots, the fee simple

e itle to-which~is—-vested of record in .a Trustee pursuanC_fpo Arizona
Revised Statutes, Sectionm 33-801, et seq., legal title shall be
deemed to be in the Trustor.

Sectfon 10. "Plat" means the plats of survey of the Prop- .
erty and of all townhouses as recorded in the office of the Maricopa

County ln Book Qon of Maps, st page-/2 , and any subsequent addi-
tions and/or amendmenCs thereto.

Section 11. "“Properties” shall mean and refer to that
certain real properCy hereinbefore described ctogether with any
improvements Chereon, and such additions thereto ss may hereafter be
brought within the jurisdiction of the Association.

Section 12. "Roadway Assoclation" shall mean the FOUNTAIN
SHADOWS ROADWAY ASSOCIATION, an Arizona non-profit corporation, its
successors and assigns.

The aforesaid definitions shall be applicable to this
Declaration and also to any Declaration of Annexation (unless the
context shall prohibit), filed pursuant to Article XII hereof.

ARTICLE 11

Property Rights

Section 1. Owner's Easements of Enjoyment. Every Owner
shall have a cight and easement of enjoyment in and to the Common
Area which shall be appurtenant to and shall pass with the title to
every Lot, subject to the following provisions:

(a) The tight of the Association to charge reasonable
admission and other fees for the use of any recreational
facility sltuated upon the Common Ares.

(b) The right of the Agsociastion to suspend the
voting rights and right to use of the recrestional facili-
ties by an Owner for any period during which any assessment
asgainst the Ouner's Lot remains unpald; and for a period
not to exceed 60 dayg for any Infraction of its published

rules and regulations.
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(c) The right of the Aspociation to dedicate or
transfer all or any part of the Common Area to any public
agency, authority ot utility for such purposes and subject
to such conditions as may be agreed to by the members. No
such dedicatfon or transfer shall be effective unless an
{nstrument signed by two-thirds (2/3) of esch class of
members agreeing to such dedication or transfer has been

recorded.

(d) The right of the Assocfation to limit the number
of guests of members.

2 wmfeg)-++The tight of the Association Co establish uniform
rules and regulations pertaining to Che use of the Common
Ares and the recreational facilities thereon.

(£) The right of Developer (and its sales agents and
representatives) to the reasonable use of the Common Area
for display, sales, lessing and exhibit purposes, which
right Declarant hereby reserves to Developer. This reser-
vation of right shall end upon 'conveyance of the last Lot
described herein (ot as annexed In accordance with Article

XI1 hereof).

Section 2. Delegstion of Use. Any Owner may delegate, in
sccordance with the Bylaws, his right of enjoyment of the Common
Avres and facilities to the members of hisg family, his Ctenants, or
contract purchasers who regide on the property.

Section 3. Waiver of Use. No member may exempt himself
from personal liability for sssessments duly levied by the Associa-
tion, notr release the Lot owned by him from the liens and charges
hereof, by waiver of the use and enjoyment of the Common Area, and
the facilities thereon or by abandonment of hie Lot.

ARTICLE II1

Membership and Voting Rights

Section 1. Membership in the Association, except for
membership of the incorporators, the Declacant and the first Board
of Directors, shall be limited to record owners of equitable title
(or legal title if equitable citle has merged) of Townhouses con-
structed or planned to be constructed on the properctly described
herein or on any duly annexed property. An Owner of a Townhouse
ghall automatically, upon becoming the Owner of a Townhouse, become
a member of the Association, and gshall remain & member of the Asso-
ciation unti{l such time as his ownership ceases for any reason, at
which tim= hiz membership in said Association shall automatically
cease. Ownershlp of a Townhouse gshall be the sole qualification and
ecriteria for membership. The foregoing is not intended to include
persons Ot entities who hold an interest merely as security for the
performance of an obligacion.
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A membership in the Association shall not be tranaferred,
pledged or alienated {n any way, except upon the sale of such
Townhouse and then only to the purchaser thereof, or by intestate
succession, testamentary disposition, foreclosure of mortgage of
record or other legal process. Any attempt to make a prohibited
transfer is void and will not be reflected upon the books and
records of the Association. The Association shall record the trans-
fer upon the books of the Association and issue a new membership to
a purchaser and thereupon the old membership outstanding in the name
of the seller shall be null and void.

The recotd owner of equitable title (or legal title {f

. equicable title has merged) of each..Townhouse shall be entitled-to
one membership in the Assoclation, for himself and his family resfd-

ing in the Townhouse, which membership shall be subject to all of

the provisions of the Association's Articles of Incorparation,

Bylaws, Management Agreement and this Declaration, as now In effect

or duly adopted or amended.

Section 2. Every Owner of & Townhouse which is subject to
aggsessment shall be a member of the Association. Membership shall
be appurtenant to and may not be separated from ownershlp of any
Townhouse which {8 subject to asssessment.

Section 3. The Associstion shall have two classes of
voting membership, as follows:

Class A. Class A members shall be all Owners, with
the exception of the Declarant, and shall be entitled to
one vote for each Townhouse owned. When more than one
person holds an interest in any Townhouse, all such persons
shall be members. The vote for such Townhouse shall be
exercised as they among themselves determine, but {n no
event shall more than one vote be cast with respect to any

Townhouse.

Class B. The Class B member(s) shall be the Declarant
and shall be entitled to three (3) votes for each Townhouse
owned or contemplated to be crzated and annexed to this
Declaration and to the Association pursuuent to Article
XII. Inftially, therefore, Declarant shall be entitled to
cast {ts vote based upon ! Townhouses. 1he Class B
membership shall ceasse and be converted to Clazs A member- -
ship on the happening of eicher of the following events,
whichever occure earlier:

(a) Within 120 days after the total votes outstanding
in the Class A membership equals the total votes
outstanding in the Class B membership; or

(b) January 1, 1988.
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ARTICLE 1V

Covenant for Maintenance Assessments

Section 1. Creation of the Lien and Personal Obligstion of
AsgessmentCs . The DeclaranC, Tor each Townhouse owned within Che
Properties, hereby covenanCs, snd each Owner of any Townhouse by
acquiring an ownership incerest therein, whether or not it shall be
80 expressed {n the conveying document, {g deemed ro covenant and
agree to pay to the Association: (1) annual assessments or charges;
and (2) speclal agsessmentE &g authorized by the Association's Board
of Directors. .. Such assessmenC Lo be established and collected as

provided herein. S W YR

The annual and gpecial agsessments, together with interest,
coste of collection and reasonable aCtorneys fees, shall be a
chacrge on the land and shall be & continuing lien wupon the Lot
against which esch such assessweni 18 made. Each such assessment,
together with incerest, costs of collection and reasonable attor-
neys' f[ees, ghall also be the personal obligation of the person who
was the Owner of such Lot at the time when the assessment fell due.
The personal obligation for Cche delinquent &assessments shall not
pass to his successors in title unless expressly assumed by Chem.

Section 2. Purpose of Assessments. The assessments levied
Associacion shall be used exclusively CO promote the healcth,
welfare of the residents in the Properties and
ts and maintenauce of the Common Ares {ro the
extent required by this Declarationm), and of the improvements situa-
ted thereon. The 2gsessments shall covert the cost of water and
gewer for the Common Acea and the Lots and all repairs, replacement
and maintenance of the Common Area (to the extent required by cthis
Declaration) and all other authorized activities and facilities,
including but not limited to, common yard maintenance, sprinkler
system, swimming pool, s&pa, recreational facilities, exterior walls
and exterior painting of Townhouses, costs of additional common
facilities and improvementeg, and taxes and insurance, a8 may, from
rime to time, be authorized by the Arsociation's Board of Direc-
tors. The assessments ghall also cover a prorata share of all che
costs and expenses of the Roadway Assoclation.

The Board of Directors ghall fix the amount of Cthe annual
asgsessment against esch Lot at least cthircty (30) days in advance of
each annual agsessment period. Written notice of the annual assess-
ment shall be sent to every Owner subject thereCo. The due daces
shall be established by the Board of Directors. The Association
shall, upon demand, and for a reasonable charge, furnish a certifi-
cate signed by B8 representn:i:e of the Associstion gelLing forth

cgmencs on a specified Lot have been paid. A prop-

whether the assse
erly executed certificate of the Association as to the status of
asgessments on a Lot is binding upon the Association as of the date

of its issuance.

by the
safety and general
for the improvemen

Sectlon 3. Establishment of AssessmentC. Declarant and
each Owner of & Townhouse covenants for themselves and their heirs,

-5
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gsuccessors and assigns, that such Townhouse shall be subject to an
assessment, in an amounl CoO be determined by the Association and as
permitted by this Declaration. The amount to be paid by the members
of the Associatfion shall be established annually by the Board of

Directors.

The annual assessmenCs# provided for herein shall commence
as to each Lot on the first day of the month following occupancy or
conveyance of the first Lot to an Owner other than the Declarant.
Prior to occupancy OTr conveyance of the first Lot, the Declarant
shall be assessed and pay for each Lot which it owns aad which has
been annexed an amount equal to twenty-five percent (25%1) of the
regular assessmenc. In the event funds received by the Association
"“are lnadequate Lo pay for -current -operating and maintenance expen=
ses. Declarant shall be responsible on a current bagsis for any
deficit, excluding delinguencies in payment of assessmenCs by other
Ownecrs, in the budget © the Assoclatiom, up to but not exceeding
the amount of the regular assesgsment. Declarant's reduced -s83sess-
ment shall at leasst pay costs of {nsurance and Che reserve for
replacement actributable to unsold Lots as determined by cost
accounting principles. The period of reduced assessments shall
terminate as to each unsold Lot when it is rented, leased, occupied
or conveyed, whichever first occurs. The period of reduced assess-
ments shall terminate as o the entire Properties no later than
Japuary L1, 1988. No agsessment shall be levied against Lots in

phases not yet annexed.

Section 4. Maxiwum Annual Assessment. Until January 1 of
the year immediately following the conveyance of the first Lot Lo an
Owner, the maximum annual ussessment shall be eioht hundred

and forty (5 840.00 ) per Lot.

(a) From and after January 1 of the year immediately
following the conveyance of the first Lot to an Owner, the
maximum annual assessment may be increased effective Janu-
ary 1 of each year wirhout a vote of the membership by ten
percent (101) per sonum or a percentage proportionate to
the increase, if any, of the Consumer Price Index published
by the Department of Labor, Washingtonm, D.C., or amy suc-
cessor agency OT BUCCESSOT index, whichever is higher.

(b) From and after January 1 of the year immediately
following the conveyance of the first Lot to an Owner, the
maximum annual assessment Mmay be increased for Che next
gucceeding year above Chat permitted by Subsection (a)
sbove by a vote of the members, provided that amy such
{ncrease shall have the assent of two-thirds (2/3) of the
votes of each clacs of members who are voting in person oOr
by proxy, at a meeting duly called for this purpose,
writren notice of which shall be sent CtoO all members not
less than thircy (30) days nor more than sixty (60) days in
advance of the meeting setting forth the purpose of the
meeting. The limitations hereof shall not apply to any
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change fn the maximum and basis of the assessments under-
taken as an incident to a merger or consolldacion {n which
the Assocfation {s authorized to participate under {ts
Articles of Incorporation.

Section 5. Special Assessments. In sddition to the annual
assesgments authorlzed above, In any assessment year the Association
may levy & special assessment, applicable to that year only, for the
purpose of defraying, in whole or in part, the cost of any construc-
tion, reconstruction, repair or replacement of a capital improvement

-upon the Common Area or upon property within Che Jurisdiction of the

Roadway Assoclation, {ncluding fixtures and personal property re-
lated thereto, provided that any such assessment shall have the
assent of two-thirds (2/3) of the votes of each class of members who
‘are voring in” person or by proxy at a meeting duly called for this
purpose, or at an annual meeting.

Section 6. Uniform Rate of Agsessment. Both annual and-
gpecial assessments must be fixed at a uniforwm rate for all Lots and
may be collected on 2 monthly basis or other reasonable basis as

determined by the Board.

 Section 7. Effect of Nonpayment of Assessments; Remediesg
of the ‘AssociaCtion. Any- assesszent not paid within thirety (30) days
after Che due dacte shall, at the election of the Association, pay a
"late charge” in. a sum to be determined by the Association, but not.
to exceed .$10.00 per each monthly delinquent assessment, or Cen
percent (LUR) of the amount of such assessment, whichever |is
higher. The Association may bring, wicthout electing a remedy, any
and all actions and seek any and all relief against the Owner
personally obligated to pay the same, and/or to foreclose the lien
against the Lot in a like manner as a mortgage of real property, and
gsuch Owner hereby expressly grants to the Association the power of
gale in connection with said lien. No Owner may waive or otherwise
escape llability for the assessments provided for hereby by non-use
of the Common Area or abandonment of his Townhouse. In any action
taken against an Owner to collect delinquent assessments, whether
through lien foreclosure or otherwise, the Owner shall be obligated
to pay, in addition to any and all other amounts required herein,
all costs and all attorneys' fees incurred by the Association in

such action.

Section 8. Subordination of the Lien to Mortgages. The
lier of the assessments provided Lor herein shall be subordinate to
the lien of any first mortgage or deed of trust. Sale or transfer
of any Townhouse shall not affect the assessment lien. However, the
gale or transfer of any Townhouse pursuant to mortgage foreclosure,
deed of trust sale, or any proceeding in lieu thereof, shall exting-
uish the lien of such assessments as to payments which became due
prior to such sale or transfer. No sale or transfer shall relieve
guch Townhouse from liability for any assessments thereafler becom-

ing due or from the lien thereon.

b s oo e — )
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Section 9. Replacement Fund. The annual maintenance
assessment snall Lnclude an amount Ior & replacement fund, which the
Board of Directors deterzines to be adequate for the maintenance,
repalr and replacement of Common Ares improvements and such amount
shall be set aside as & pro rata portion of each inatallment of the

regular maintenance assesfrments.

ARTICLE V

Architectural Control

Section 1. Except as set forth in Section 2 below, or as
planned, placed, erected or maincained by the Developer, no build-
ing, fence, ~wall; 'patio~ cover, awning, antenna;. or other structure -~--
shall be commenced, erected or maintained upon the properties, nor
ghall any excterior eddition to, or change or alteration therein, be
made unctil the plans and specificacions showing rthe nature, kind,
shape, height, materials and location of the same have been submit-
ted to and approved in wricing as Co harmony of external design and
locatrion in relation to surrounding structures and topography by the
Board of Directors of the Association, or by an Architectural Con-
trol Committee (''the Coomittee') appoincted by the Board. In the
event the Board, or the Committee, fails ro approve or disapprove

such design and locacion within thircy (30) days after said plans
and specificacions have been gsubmitted to it, approval- will not be
required and cthis Article will be deemed to have been fully complied

with.

Section 2. One or more outside antennas may be erected,
placed or maintained on a Lot without the approval of the Board or
the Committee, provided that it complies with the Architectural
Control Guidelines promulgated by the Board or the Committee and is
harmonious as to design and location In relation tou surrcunding
strucrtures and topography. An addicion may also be made to each
Townhouse in accordance with plans and specifications developed by
Developer and filed with the Board or the Coomittee without che
approval of the Doard or the Commitctee, provided that the addition
and the construction thereof comply with the Architectural Control
Guidelines promulgated by the Board or the Cosmmittee and meet the
requirements of the Building Code of the City of Glendale.

ARTICLE VI

Party Walls

The rights and duties of the Owners of residence units with
respect to party walls shall be governed by the following:

(a) Each wall, including patio or balcony walls, which is
constructed as part of the original construction of & iesldence
unit, any part of which 1is placed on the dividing line betwen~n
separate units, shall constitute & party wall. With respect to any
such wall, each of the adjoining owners shall assume the burdens and
be entitled to the benefirts of these restriccive covenants, and, to
the excent not inconsistent herevith, the general rtules of law
regarding party walls shall be applied thereto.
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(b) The cost of reasonable ra[r and malntenance of a
party wall shall be shared by the adjo[n ng owners of such wall in

proportion to the use thereaf without prejudice, however, to the
right of any Owner to call for larger contribution from the.
sdjoining Owner under any rule of law regarding liability for neg-
ligent or willful acts or omissions.

(c) In the event any svch party wall {s damaged or
destroyed by some cause other than the act of one of the adjoining
owners, hig agents, Cenants, licensees, guests or family (including
ordinary wear and tear and deterioration from lapse of time), Chen,
in such event, both such &djoining owners shalr proceed forthwith
to rebuild or repair the same to as good condition as formerly at

theit joint and_equal expense. i AT

(d) Notwithstanding any other provision of this Article,
an Owner who, by his negligent or willful act, causes any party
wall to be exposed to the elements shall bear the whole cost of
furnishing the necessary protection against such elements.

(e) The right of any Owner to contribution from any other
Owner under this Article shall be appurctenant to the 1and and shall
pass to such Owner's successors in citle.

CE) In addition to meeting the other requirements of
these restrictive covenants &nd of any building code or similar
regulations or ordlnances, any Owner proposing tuv modify, make
additions to or rebuild his residence unit In any manner which
requires the extension or other alteration of any party wall, shall
first obtain the written consent of the adjoining Owner. “owever,
said written consent shall not be requited for an Owner o ceastruct
an addition to his Townhouse in accordance with the plans and speci-
fications promulgated by Developer and filed with the Board or the
Architectural Control Committee.

(g) In the event of a dispute between Owners with respect
to the repair or rebuilding of a party wall or with respect to the
shating of the cost thereof, then, upon written request of one of
such Owners addressed to the Association. the matter shall be sub-
mitted to arbitration under such rules as may from time to time be
adopted by the Assoclation. If no such rules have been adopted,
then the matter shall be submitted to three arbitrators, ome chosen
by each of the Owners and the third by the two so chosen, or, if the
arbitrator cannot agree as to the selection of the third arbitrator
within five (5) days, then by any Judge of the Superior Court of

Maricopa County, Arizona. A determination of the matter signed by
any two of the three arbitrators shall be binding upon the Owners,
who shall share the cost of arbitration equally. In the event one

party fafls to choose an arbitrator within ten (10) days after
personal receipt of a request in writing for arbitration frem the
other party, then said other party shall have the right and power to
choose both arbitrators.
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(h) These covenants shall be binding upon the heirs and
assigns of any Owners, but no person shall be liable for any act or
omission respecting any party wall except such as took place while

an Owner.

ARTICLE VI1

Exterior Maintenance

Section 1. The Association ghall provide exterior
maintenance upon the Common Area and each Lot which {s subject to
assessment hereunder, as follows:

-(a)- The-~Assoclation shall palnt exterior building
surfaces and masonry/block fences.

(b) The Association shall furnish maintenance, repsir
and replacement of all the Common Area as part of common
expenses subject to the provisions of this Declaration, the
Articles of |Incorporation and the BylLaws. In addition
thereto, the Association shall be responsible for repair,
maintenance and replacement of masonry/ block walls on
Lots, but shall not be responsible for any eguipment there-
on serving a Lot. Such equipment shall be wmaintained uat
the expense of the Owner. The Association shall not be
responsible for exterlor or interior glass surfaces, such
being the responsibility of the Lot Owner.

Section 2. The cost of the maintenance, repair or replace-
ment for which the Association is responsible under Section 1 above
snail be asnnessed uniformly to all Owners in accordance with Article
IV of chis Declaration,. except as provided in Section 3 of cthis
Article VII.

Secrion 3. To the extent an Uwner 1s legally responsible
under Arizona law, the cost of any maintenance, repair or replace-
ment which results from the negligence or willfulness of an Owner,
an Owner's guest or the occupant of an Owner's Lot, shall be added
to such Owner's regular assessment and shall be an assessment, lien
and obligation of such Owner and shall become due and payable in all
respects &8 provided in Article IV of this Declsration.

Section 4. For the purpose solely of performing the
maintenance, repair and replacement authorized by this Article, the
Assocliation, through i{ts duly asuthorized agents or employees, shall
have an easement for maintenance, repair and replacement and the
right, after reassonable notice to the Owner, to enCer upon any Lot
st reasonable hours.

=10~
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ARTICLE VI1I

Interior and Other Haintenance

Each Owner shall be responsible for the upkeep and mainte-
nance of the (interior of his Townhouse and for the maintenance,
repair and replacement of the roof, the {ndividual patio or balcony,
the back yard fence, Che windows, the Private Yard and all land~
scaping within the Private Yard snd Lot lines. All flixtures and
equipment fnstalled within cthe Private Yard boundary, Lot line or
Townhouse, including utility lines, pipes, wires, conduits, alr-
conditioning, heating, end octher systems shall be maintained and
kept in repalr by the Owner thereoi. All termite control shall be
the responsibility of the individual Owners.

ART;CLE X
Insurance

Insurance shall be carried by Che Agsgociation on the Prop-
erty and shall be governed by the following:provisions:

Section 1. Authority Cto Purchase. The Board shall pur-
chase and maintain certain linsutance upon Che Property, including
put not limited to the insurance described in Section 2 below, which
ingurance is to be purchased by the Agsociation for the benefit of
the Association, the Ouners, and the First Hortgagees, as their

interests may appear. Provisions shall be made for the issuance of
certificates of endorsement CoO the First Mortgagee of any First
Mortgage. Such policies and endorsements thereon, or <Znples

thereof, shall be deposited with. the Association. The Board s all
deliver a copy of the nolicies or cercificate of insurance, OrF by
and through their agent advise the Owners of the coverage of said
policies to determine which particular items are included within the
coverage 8o that Cthe Owners may insure themselves as they see fit if
certain items are not insured Dby the Association. Without limiting
the genevality of the foregoing, it shall be each Owner's responsi-
bility to provide for himself Owner's liability imsurance, theft or
other {Insurance covering personal property damage and loss, insur-
ance for each Owner's personal liability, and such other insurance
which is not carried by the Asgociacion as the Owner desires.

Section 2. Coverage. The Asgociation shall maincain and
pay for poIIcIes of insurance as follows:

A. A multi-peril type pollcy covering the entire
Property providing, as 8 minimum, fire and extended
coverage, and all other coverage in kinde and amounts
customarily acquired or required for projects similar In
construction, locacion and use, including but not limited
to vandalism and mallcious mischief, in an amount not less
than one hundred percent (1001) of the insurable value
(based upon replacement cost).

i
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B. A comprehensive policy of public liability insur-
ance covering all of the Comacu Area and public ways in
the Property in & minimum amount of at least One Million
Dollars ($1,000,000.00) . per occurrence, for personal
injury and/or property: damage. Such insurance policy
shall contain a 'severability of interest”" endorsement
which shall preclude the insurer from denying the claim of
a Owner because of ‘the negligent acts of the Associacion
and its agents or other Owners.

C. 1f the Project is located in an area idencified
by the Secretary of Housing and Urban Development as an
area having special flood hazards, a "blanket" policy of
flood insurance on the Project must be maintained in the
amount of the outstanding principal balances of the First
Mortgage loans on the Units comprising the Project or the
maximum limit of coverage available under the Nacional
Flood lnsurance Act of 1968, as amended, whichever is less.

D. The Association wust obtain fidelity coverage
against dishonest acts on the part of directors, managers,
trustees, employees or volunteers responsible for handling
funds belonging to or administered by the Association.
The fidelity -bond or insurance wmusC name the Association
is the named insured and shall be written Lo provide
protection which is in no eventl less than one and one-half
times the insured's estimated annual operating expenses
and reserves. In connection with such coverage, an appro-
priate endorsement (O the policy to cover any person who
serves without cowpensation shall be added {f cthe policy
would not otherwise cover volunteers.

E. A workmen's compensation policy, if necessary to
meet the requirements of law.

F. Such other insurance as Cthe Board shall determine
from time to time to be desirable. -

Section 3. Provisions Required. The insurance policies
purchased by the Asgociaction shall, to the extent possible, contain
the following provisions: ;

A. The coverage afforded by such policies shall not
be brought into contribution or proration with any insur-
ance which may be purchased by Owner or First Mortgages. 1

B. There shall be no subrogation with respect to the
Agsociation, its employees, Owners and members of their
household and their familirs and employees, or the Poli-
cy(ies) should nawe said persons as additional insureds.

C. A statement of the name of the insured shall be
included in all policies, in form and substance similar to
the following: '

+1 2=
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FOUNTAIN SHADOWS . HOMEOWNERS ASSOCIATION,
for the use and benefit of the individual
Owners (designated by nawme, 1f required).

D. A standard Mortgagee clause which must be endorsed
to provide that any proceeds shall be paid to Che Associa-
tion for the use and benefit of First Mortgagees as their
interest may appear, or which must be otherwise endorsed to
fully protect the interest of First Hortgagees, their suc-
cessors and assigns.

w2 B For policies of haszard insursnce, & standard
mortgsgee clause shall provide that the insurance carrier
shall notify the First Mortgagee named at least ten (10)
daye in advance of the effective dace of any reduction in
or cancellacion of the policy. =

Fa Any "no other insurance” <clause shall exclude
insutrance purchased by unit Owners or First Mortgagees.

Section 4. First Mortgagee Protection.

A. The Assocliation shall provide each First Mortgagee
with a letter wherein the Agsociation agrees ¢to give
written notice to each First Mortgagee, or Servicer of a
mortgage, Or any entity or person designated by such First
Mortgagee or Servicer. whenever:

(1) Damage to a Unlt covered by a First Mortgage
exceeds $10,000.00; and/ot

(2) Damage to the Common Area and related facili-
ties exceeds $10,000.00.

Notwithstanding any contrary provision hereof, the Associa- -
tion shall have no duty to give written notices provided
for herein to any First Mortgagee, unless such: First Mort-
gagee shall deliver or mail to Cthe Association a notice
stating the address of the First Mortgagee O which such
written notices are to be sent. :

B. Each hazard insurance policy shall be written by a
hazard insurance carrier which has a financing rating by
Best's Insurance Reports of Class VI or better, or if such
rating be discontinued, by a successor Chereto or a similar

guch rating service.

cC. Each insurance carrier must be specifically
licensed or authorized by law to transact business within
the State of Arizona.

D. First Mortgagees may pay overdue premiums, or may
gecure new insurance coverage on the lapse of a policy,
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with respect to any insurance required to be maintained by
the Association as provided i{n this part, and First Mortga-
gees making expenditures therefor shall be owed Immediate
reimbursement by the Association.

Section 5. Non-Liability of Associstion/Board. Notwith-
standing the duty of the Assoclacion to obtain Insurance coverage as
stated herein, neither the Association nor any Board member shall be
liable to any Owner or any other party {f any risks or hazards are
not covered by Iinsurance or {f the amount of {nsurance is not ade-
quate, and it shall be the responsibility of each Owner to ascertain
the coverage and protection afforded by the Association's Insurance
and to procure and pay for such additional insurance coverage and
protection the said Owner may desire.

Section 6. Prem{ums. Premiums wupon Insurance policies
purchased by the Associatfon shall be paid by the Association as” a
Common Expense, excepC that the amount of increase over any annual
or other Frem!um occasioned by the use, misuse, occupancy, or aban-
donment of a townhouse or {ts appurtenances, or ~f¢ the Cowmmun Ele-
ments by an Owner, shall be assessed against that particular Owner.

. Section 7. Insurance Claims. The Association, acting by
and through its Board, is hereby irrevocably appointed agent for
each Owner and for each holder of a First Mortgage or other lien
upon a Lot, and for each Owner of any other interest in the Prop-
erty, subject to the provisions contained herein, to adjust all
claims arising under insurance policies purchased by the Association
and to execute and deliver releases upon the paymenr of claims, and
the Board has full and complete power to act for the Ascociation in

this regard.

Seccion 8. FNMA/GNMA or FHLMC. ©Notwithstanding any provi-
sion of this Article IX, il at any time any of the Lots are owned by
or are covered by Mortgages which are held by the Federal National
Mortgage Association %"FHHA"), the Government National Mortgage
Association ("GNMA") or the Federal Home Loan Mortgage Corporation
("FHLMC") (or any successor to such entities which performs their

resent functions), the Board shall at all times carry all casualty,
glood and liability insurance and a fidelity bond in such amounts
and containing all provisions as are required from time to time by
such entities or such successors, unless such coverage {s unavail-
able or waived by them in writing.

ARTICLE X

Damaze and Repair

If all or any par:t of the Property In which the ..asociation
owns an interest i{s damaged or destroyed by fire or other hazard,
whether or not it shall be repalred or reconstructed, shall be
determined {n the following manner:
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Section 1. Comzmon Elements. If the dsmaged property is

part of Cthe {ommon Elements OL any property in which the Assoclacion
{nterest, IC ehall be repaired or reconstructed.

owns an

Section 2. Regidence Units. In the event any townhouse l&

totally ot substancially Jamaged oOT destroyed, the repalr, .recon-
struction or replacement thereof ghall be paid from the insurance

loss proceeds.

Sectclon 3. lnsurance Proceeds. An undlivided share of
{nsurance proceeds oOn account. of damage LO Common Ares shall be
sllocated to the Owners according CO thelir membership fin the Asso-
ciscion. Proceeds, {f .any, oD account of damage CO Townhouses shall
be held for the Owners of damaged Townhouses in proporction to the
cost of :ﬁfalring the damage gsuffered by each such Owner, which cost
shull be etermined by the Association. In the event 8 DOTLEABES
endorsement has been issued as to & Townhouse, Lt= share of the
Owner shall be held in trust for rhe First Mortgsagee and the Owner

as their interest may 8ppesr.

Section 4. Manner of DisbursememCs. The proceeds from
agsessments and {nsurance shall be disbursed in the following manner:

A. That portion of the {insurance proceeds, {f any.
representing dsmage to & townhouse shall be used to pay for
the reconstruction and repair of - said townhouse by dis-
bursements in payment of the costs of such repair and
reconstruction TO the Owner, OT, {f there is a mOrtgAge
endorsement, then to the Owner and the First Morctgagee

jointly.

B. The portion of insurance proceeds representing
damage, the reconstruction and repair of which is the
respunsibilicy of the Association, ghall be disbursed in
payment of the ccsts of guch repair and reconstruction in
the manner required by the Board and upon approval of an
architect qualified to practice in Arizona and employed by
the Association CO gupervise the work.

Section 5. 1f the {nsurance proceeds are {nsufficient CoO
pay all costs ) and rebuilding, the Board shall levy a
gspecial agsessment any deficiency, which assessmentCs
shall be levied equally against all Owners. ILE the {nsurance pro-
ceeds exceed the costs of repair and reconstruction, then following
complerion of such repair and rebuilding, the excess ghall be paid
over to all Owners and thelr holders of first Morigages 28 their
respective {nterests may appear- Each payment CtO an Owner and his
Mortgagee shall be by joint payee check or drafec. The assessment
provided for herein shall be secured by the lien provided for in

this Declaration.

FOUNTSHADO000048



ARTICLE XI
Condemnation

Secrion 1. If & portion of the Property should be taken by
exercise of the powerT of eminent domain, or should be transferred
and conveyed O & condemning authority in antlcipation of such
exercige, the entire award made as compensation for such taking,
including, but without limitation, any amount awarded a&s severance
or the entire amount received and paid in ancicipation of

damages,
such taking, after deducting therefrom, {n each case, reasonable and
necesssry CcosCs and expenses, including, but without limitation,

attorney's fees, sppraiser's feez and court cosCs (vhich new amount
-1s hereinafter in this Article referred to as the "Award") shall be
paid to Cthe Association, as trustee for all Owners. The Association
shall, as soon &s practicable, cause the Avard to be utilized for
the purpose aof repairing, replacing and restoring the affected ares,
including, (f the Association deems it necessary or desirable, the
replacement of any Common Ares {mprovements 80 taken or conveyed.

Sectzion 2. 1f any Townhouse or portion thereof or the
Common Areas or any portion thereof is made the subject matter of
any condemnation or eminent domain proceedings or is otherwise
sought to be acquired Dby & condemning suthority, the holder of any
first Morcgage, with respect [O any such Townhouse and the servicer
of such Mortgage, will be entitled to timely written notice.of such
proceedings or proposed acquisition and no provision of any document
establishing the project will encitle the Owner of a Townhouse or
other party to priority over such mortgage with respect to the
distribution of the proceeds of any awsrd or setClement.

Section 3. .f the cost of any repair and restoration shall
exceed the amount of the Award, a special assessment shall be levied
against the remaining Ownere in an equal basis to the extenl neces-
gary to make up such deficiency. The special assessment provided
for herein shall be secured by the lien provided for in Article 1V,

paragraph 1, of the Declaration.

ARTICLE X11
Annexatlion

Section 1. Notwithstanding any contrary provision of this
Declarstion, Declarant reserves tLhe right to annex, in its sole
discretion and without the consent of any other Owner or mortgagee,
provided that The VA determines that the aunexation is in accord
with the general plan heretofore spproved by Chem, at any time with-
in five (5) years from the date of this Declaration, all or any
portion of the following described real property to the Property

pursuant to this Declaration:

See Exhibit A attached hereto and incorporated
herein by this reference.





