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I. Looks Like a Duck, Walks Like a Duck and Quacks Like a Duck —

It’s a Ballot

The HOA has had two attorneys from the same law firm — Atty. Gallacher for the

administrative hearing and Atty. Baillio in this appeal.
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Throughout this controversy, the Trust has repeatedly recited:

The HOA Bylaws require that Association Directors “shall be elected by Members
of the Association by electronic or paper ballot” and the HOA “shall provide a
ballot by mail or electronically to each Member of the Association.” Petitioner's
[Admin. Hearing] Exhibit 2, p.6, secs. 3.2. & 3.3.3. Ms. Fowers testified at the
hearing: “Bylaws require secret ballot.” Tr. p. 48, line 9.

See Opening Brief, p.3, lines 10-13.

Despite that fact, Atty. Gallacher claimed that electronic voters did not use a ballot, but a
“user interface” and, therefore, there were no ballots to retain for inspection. At hearing, he
argued:

The process for casting a vote electronically occurs in a similar form as -- sorry, in a

similar manner as using a Google form. The voting homeowner follows a link to a

secure website where the homeowner must use a unique identifier to confirm that

they are, in fact, a homeowner and they had not voted already. But once logged into

the secure website, the voting homeowner engages with an electronic user interface

on the computer screen to select their choices of candidates. And then they press

submit.

Tr. p.13, lines 4-12.

Atty. Baillio apparently realizes that electing directors with a “user interface” instead of an
electronic ballot, is a violation of the bylaws. His Answering Brief alleges, “vbting data” was
“captured from [HOA] members who cast their vote through the electronic ballot user
interface” and the voting data includes votes “cast for each proposed action on the ballot.” Ans.
Brief, p.4, lines 1-7 (bqld added).

VoteHOANow’s 50 second video confirms that an electronic ballot is delivered to the
voter; the voter makes their selections (or elections) for candidates and propositions, and click’s
submit to deliver their ballot to the HOA via VoteHOANow. Nothing happens and no votes are
recorded until the voter clicks ‘submit’ on the ballot. (The Trust has mailed VoteHOANow’s 50

p.2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

second video on a flash drive to the Court’s Judicial Assistant.) The HOA manager’s hearing
testimony confirms that electronic voters make their elections on the ballot and they “click”

submit to have their vote counted. Tr. p.36-37, lines 15-25 and 1-4 respectively.

II. O, What a Tangled Web We Weave, When First We Practice to Deceive'

The following one sentence paragraph from the HOA Opening Brief epitomizes their overall
specious argument:
“The statute mandates the retention of ballots, envelopes, and related materials in
either electronic or paper format but does not prescribe what an ‘electronic ballot’
must look like or specify the format in which electronic ballots must be stored.”
Opening Brief, p.7, lines 8-10 [referencing A .R.S. § 33-1812(A)(7)].
1. The statute does mandate retention of ballots and related materials in either electronic or
paper format;
2. The HOA decides (and did decide) what the electronic ballot shall look-like (see Exhibit
A, attachments 1 & 2, of the Trust’s memorandum supporting introduction of additionail
evidence [the HOA-approved electronic ballot]); and,
3. The statute does specify the format in which electronic ballots must be retained (stored) —

see #1 above.

III. Merely Collecting Votes Does Not Fulfill Statutory Requirements

The HOA has focused its statutory interpretation on “some other form of delivery” as a basis
to justify failure to retain for inspection either: the electronic ballots; the ‘user interfaces’; or,
the ‘electronic ballot user interfaces’ (however designated). The gist of their argument is that
VoteHOANow captures the votes and such capture is “some other form of delivery” so there is
no need to retain the ballot. That narrow basis for statutory interpretation ignores the statute as a

whole and frustrates legislative intent.

! Sir Walter Scott, Marmion. A Tale of Flodden Field (Canto 6, stanza 17)(February 1808).
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The legislature was obviously aware of the provisions of A.R.S. § 10-3708 of the Nonprofit
Corporation Act when it required different retention and inspection requirements under A.R.S. §
33-1812 of the Planned Communities Act. A.R.S. § 33-1812(A) reads, in pertinent part:
The association shall provide for votes to be cast in person and by absentee ballot and,
in addition, the association may provide for voting by some other form of delivery,
including the use of e-mail and fax delivery. Notwithstanding § 10-3708 or the
provisions of the community documents, any action taken at an annual, regular or
special meeting of the members shall comply with all of the following if absentee
ballots or ballots provided by some other form of delivery are used:
k % %k

7. Ballots, envelopes and related materials, including sign-in sheets if used, shall be
retained in electronic or paper format and made available for member inspection for
at least one year after completion of the election.

AR.S. § 33-1812(A)(bold, italics added).

The leading treatise on Arizona’s Planned Community Act clarifies that “some other form of
delivery” means delivery of a “completed ballot” to the HOA. Scott B. Carpenter, Community
Association Law in Arizona, § 2.16 at 151 (6" ed. 2019). See Exhibit A in accompaniment.
That interpretation of § 33-1812 illuminates the quintessential difference from § 10-3708 which
requires that an “online voting system” «

review purposes.” A.R.S. § 10-3708(F).

stores electronic votes for recount, inspection and

If the Court were to accept the HOA’s interpretation that collecting and storing votes suffices
for compliance with § 33-1812, such interpretation would render the ballot retention and
inspection requirements § 33-1812 void, superfluous and insignificant — a result which must be
avoided. Where possible, the Court’s goal is to interpret each word or phrase of a statute so that

no word or phrase is rendered void, superfluous, contradictory or insignificant. Welch-Doden v.

Roberts, 202 Ariz. 201, 206 (Ct. App. 2002). “The primary purpose is to determine and give



effect to the legislative intent behind the statute, considering among other things the context of
the statute, the language used and the spirit and purpose of the law.” Id.

Given the legislature’s express differentiation between §§ 33-1812 & 10-3708, one must
conclude that merely collecting the votes does not fulfill the legislature’s intent that ballots and
related materials shall be retained in electronic or paper format and made available for HOA
member inspection per § 33-1812(A)(7). The Trust respectfully suggests that the Court should
also avoid a de facto approval of an election process which violates the HOA Bylaws, supra,

sec. I.
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- PLANNED COMMUNITIES

e statutory sanction to a drrector of a nonproﬁt corporanon votmg after a
o declared confhct of i mterest is anathema to cofporate law and custom.

. _ARS. §33-1811 1srnconﬂ1ct with the Arizona Nonproﬁt Corporatlon'_ o
T Act and creates a problern for those planned communities that are also
. _,mcorporated as nonproﬁt corporanons ARS..§§ 10-3860 through 10- -
3864 rmposes strict - reqmrements on - ditectors. who contemplate .
~ “conflicting interest transactions.”s0 ARS. § 10- -3862(B)(2) prohibits a . "
- director who has a- confhcnng interest” . with respect to 2 proposed\ .
"7 transaction from patticipating in the discussions of the matter ot voting

. on. the mattet. In addition, A. RS. § 10-3830 requires that directors act in -

See highlighted o
paragraphs on -

next 2 pages. -

good faith” and with the “cate an ordinarily prudent petson in a like -

L posmon wotld exercise under snmlar circumstances.” Therefore, directors
- who vote on’ conﬂrctmg interest” transactionis in violation of the Arizona =
R Nonproﬁt Act will do so at srgmﬁcant ‘tisk. Although' the planned - -
B - community statute rmght prevarl as being mote specific to associations; all
directors who are involved in potential conflicting interest’ transactlons'. L
o would be prudent to recuse themselves from all discussions and voteson -
- anyissue thatis a conﬂlct of interest, desplte the language in A R. S § 33-
-1811. : o _ S .

A. R S. § 33 1812 sets forth the rules regardmg vonng absentee ballots

. and proxies. A.RS. § 331812 states that “after the period of declarant
" control, votes allocated to a unit may not be cast putsuant to a proxy.”
) .,Instead planned community associations must provide for votes to be cast =
- .in person and by absentee ballot (and may provide for votmg by some
'~ other form of dehvery“) The absentee ballot must: ' '

S '.1_.‘ Set forth each proposed acnon, e

© 2. Provide an opportumty to vote for or agamst each proposed' :
" action; : : : iy

- 60 Addressed herem at § 3 11

6 Presumably, this “other fotm of dehvery’ refers 1o other perrmssrble forms of

e voting without a proxy.- such as conducting all association business that requires a vote = . -
S of the membershrp by mail as authortzed by A RS. § 10-3708 addressed herem at‘v S

Copﬁroﬁr©2019,S'TATEBAROFAmzoNa D - _V o 151




~ COMMUNITY ASSOCIATION LAW IN ARIZONA |

: 3."‘.Specify'the time and date by which the ballot must be d‘eli.vefed to. 1
- the board of directors in order to be counted (this date cannot be .

o ;any sooner than 7 days after the date the board of ditectors
: dehvers the unvoted absentee ballot to the member),

- 4. Not authonze another person to cast votes ‘on behalf of any

: member; and-

5. -Shall contain the name, address and. mgnature of the | person voting,
- except- that if the community- documents permit secret- ballots,
““only the envelope shall contain the name address and slgnatute of
the voter. : :

The absentee ballot is only valid for one specxﬁed elecnon or meetmg
of the members and expites. 1mmed1ate1y after the: election ‘or meeting.

Votes cast pursuant to.an absentee ballot are valid for purposes of

j'.'estabhshmg the quorum. Ballots envelopes and related materials, including
sign-in sheets if used, shall be retained in electronic or papet format and

made -available for member inspection for at least one year after'

compleuon of the electlon

Nothing in A.R'S. § 33-1812 reqmres assocmuons to M every owner
-an absentee ballot " (although many do in the hope that doing so will
increase participation). The association must “provide for votmg by .
'absentee ballot Loglcally, maxhng is-a way to do so.

2 Sor SB 1482, 51st Leg., 2nd Reg, Sess. (Ariz. 2014).
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See “About the Author

on last page below.

§ 2.17 Removal of Board Membets

* ' PLANNED COMMUNITIES |

There ate times when the members of the planned commumty dcsu:e

i to remove the directors of the association. A.R.S. § 33-1813 states that,

: regardless of what'is set forth in the declaration or bylaws of a planned.

- community association, the unit owners, by 2 majority vote of members
entitled to vote and voting on the matter at 2 meeting of the members o
- called pursuant to A.R.S: § 33-1813 and at which a quorum is present, may

remove any member of the board of directors with or without cause (other

- than a member of the board appointed by the declarant) Thrs prov1510n '
- found in'A.R.S. § 33-1813; is absolute by its terms.

In order to call a membership meeting to remove du:ectors pursuant '

_'to ARS. §33-1813, the following rules apply:
1.

If the association has 1,000 or fewer members, 1f a pentron is
signed calling for the removal of a member of the board of

- directors‘by 25% of the votes in the association or 100 votes,

- whichever is-less, the boatd of directors- must call and provxde'
- wtitten ‘notice of a special meetmg of the association wnhm 30"
i days after recelpt of the petition. : ‘

If the association has mote; than 1 OOO members ifa petmon s
 signed. calling for. the removal of a member of the board of .
directors by 10% of the votes in the association or 1,000 votes, = .

WthhCVCt is less, the board of ditectors must call and prov1de B
written notice of a special meeting of the assoclatlon Wlthm 30

days after receipt of the peuuon

A quorum is present at a removal meeting’ of the members held.i

‘pursuant to A.R.S. § 33-1813 if the number of owners to whom at

least 20% of the votes or 1 ,000 votes -whichever is less, are
allocated is present at the meeung in’ person or as othemse_'

: penmtted by law

'Conmom@2019,STAmBAROFAxlzo&A. PR '_ R 153
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2003 Supplement ]uly 2003
2004 Curnulanve Supplement, August 2004
Second Edition, August 2005
' ‘Third Edition, September 2008
" Fourth Edition, June 2011
" Fifth Edition, August 2015
Sixth Edmon ]anuary 2019

. COPYﬁght © 2003 2005 2008 2011 2015 2019 State Bat of Anzona‘.,» o
' Allnghts Reserved S B

Portions of the Uniform Condominium Act and the
-, Commissioners Comment thereto, addressed in Chapter- 1, L
‘are reprmted with permission from the National Conference -~ -~ -
- of Comiiissioners on Umform State Laws, wmlg_rg
© 1980 Al nghts reserved C o

L Poruons of the Restatement (T hird) of Property Servrtudes '
~ addressed in Chaptet 4, are reprinted with permission from
- the Amencan Law Insntute, Mall__gg © All nghts

‘ ,reserved

s .VPubhcanons prepared by Contmmng Legal Educauon of the State Bar of

- Atizona are intended to-provide current and accurate mformauon about 'subject -

e “matter. covered and are designed to help attorneys maintain their professional:

~ ' competence.” Publications are distributed with the understanding that the .
. publisher and the authors intend: to assist with, and not take the place of, any .

. legal or other professional setvice. Attorneys using Contmumg Legal Education
o pubhcauons should also research original and fully cutrent sources of authorlty

" All opinions - expressed hetein are’ strictly" those of ‘the author and do not o

: necessanly represent the views of the pubhsher o

The forms mcluded in thls book are mtended to be 1llustrat1ve only Each,‘:

. . .practlttoner ‘should develop his or ‘her own forms,: taking ‘care to meet the

. requirements . of statutory and case law; while accommodanng the needs of
parncular chents and crrcumstances : ’ :




Scott B. Carpenter isa foundrng partner Wlth the 1aw ﬁrm CARPENTER," R

" HAZLEWOOD, DELGADO & BoLEN, PLC in Tempe. Mr. Carpenter and -
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' 'V_'__Inst1tute in 2002, a national nonproﬁt organization dedicated to furthering =
'the intetésts of community associations, and served on . the Commumty o
Associations Institute’s Business - Partnets Council. ‘Mr. Carpenter issa

o member of the national faculty of the Community Associations Institute and - *

- received. the national Award of Excellence in’ Government and Public Affalrs .

_'from the Commumty Associations Institute. in 2004 for his work in -

' improving the body of statutory law governmg commumty associations. He
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