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Office of Administrative Hearings
1400 West Washington, Suite 101

Phoenix, Arizona 85007
(602) 542-9826

Final agency action regarding decision below:

ALJCERT ALJ decision certified as final

IN THE OFFICE OF ADMINISTRATIVE HEARINGS

SHARON OBERRITTER,

                      Petitioner,

vs

SCOTTSDALE TRAILS,

                    Respondent.

No. 15F-H1516003-BFS

ADMINISTRATIVE
LAW JUDGE DECISION

HEARING:  December 9, 2015, at 8:00 a.m.

APPEARANCES:  Sharon Oberritter (hereinafter “Petitioner” or “Ms. Oberritter”) 

appeared on her own behalf.  Scottsdale Trails Association (hereinafter “Respondent” or 

“Scottsdale Trails”) was represented by its attorney, Mark Sahl.

ADMINISTRATIVE LAW JUDGE: M. Douglas

_____________________________________________________________________

Evidence  and  testimony  were  presented  and  the  following  Findings  of  Fact, 

Conclusions of Law and Recommended Order are made:

FINDINGS OF FACT

Background and Procedure

1. The Department of Fire, Building and Life Safety (the “Department”) is 

authorized by statute to receive Petitions for Hearings from members of homeowners’ 

associations and from homeowners’ associations in Arizona. 

2. Respondent is a homeowners’ association located in Scottsdale, Arizona.
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3. Petitioner owns a residence in and is a member of Respondent. 

4. Petitioner filed a petition with the Department alleging that Respondent had 

violated certain provisions of its CC&Rs and applicable Arizona statutes.  Petitioner 

alleged that Respondent had violated the provisions of Article 84 170922, Section 16.2 

of Respondent’s CC&Rs.  Petitioner specifically alleged as follows:

The majority of the Board voted to change Rule-Section 4, #3 
against both the CC&Rs and the advice of the attorney who 
had reviewed their addition to the previous rule before the vote. 

5. Respondent’s Answer to the Petition denied all of the items in the Petition.

6. On the onset of the scheduled hearing the Petitioner was given an opportunity 

to respond to Respondent’s Motion in Limine for an Order excluding testimony, 

evidence, comment or argument regarding privileged communications between 

Respondent and its legal counsel.  Petition opposed the motion.  After review, 

Respondent’s motion was granted.  Communications between a lawyer and a client for 

the purposes of facilitating the rendition of legal services are protected by the attorney-

client privilege.  This privilege belongs to the client and can only be waived by the 

client.1

Hearing Evidence

7.  John Oberritter (hereinafter “Mr. Oberritter”) testified that he is the petitioner’s 

husband.  Mr. Oberritter said that he and Ms. Oberritter were both members of the 

Board of Directors (hereinafter “Board”) for the Respondent.  Mr. Oberritter said that he 

and his wife own a home in Scottsdale Trails which is used by their son.  Mr. Oberritter 

acknowledged that he and the petitioner did not live in Scottsdale Trails.  Mr. Oberritter 

said that he had been on the Respondent’s Board for three years. 

8. Mr. Oberritter testified that any changes to the Respondent’s CC&Rs must be 

approved by two-thirds of the owners.  Mr. Oberritter said that Respondent’s Board 

instituted a change in Section 16.2 of its CC&Rs by a majority vote of the Board without 

referring the change to the owners for a vote.  Mr. Oberritter opined that the change 

would be invalid unless there was a vote with two-thirds of the owners voting to approve 

1 Buell v. Superior Court of Maricopa County, 96 Ariz. 62, 391 P.2d 919 (1964).
2
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the change.  Mr. Oberritter said that he was concerned with a deterioration in the 

appearance of Scottsdale Trails units which would lower property values for all of the 

owners. 

9. Ms. Oberritter testified that she had been a member of the Board for ten 

years.  The Petitioner stated that until 2012 the Board consisted of five members.  The 

Petitioner said that in 2012 the Board was increased to seven members.  The Petitioner 

said that the change in the rules concerning patios in the community was approved by 

the Board in a 4 to 3 vote.  The Petitioner opined that Section 16.2 of the CC&Rs cannot 

be changed by the Board.  Ms. Oberritter said that the rule change must be voted on by 

owners of Trails and that two-thirds of the owners must approve the change.

10.Michael J. Vukson (hereinafter “Mr. Vukson”) testified that he is a member of 

the Board.  Mr. Vukson said that he was elected to the Board in 2012.  Mr. Vukson said 

that in June 2014, the Board voted to modify the language of Respondent’s Rules and 

Regulations at Section 4, paragraph 2, to comply with Respondent’s CC&Rs.  Mr. 

Vukson opined that the change was essentially a semantic change that hardly changed 

the wording of Section 4, paragraph 2.

BYLAWS AND CC&RS REFERENCED AT THE HEARING

1. Article 16, Section 16.2 of Respondent’s CC&Rs provides, in relevant part, 

as follows:

Except for customary patio furniture and reasonably sized 
potted plants on patios or balconies, nothing shall be stored, 
placed, erected, hung or permitted on any patio, balcony, 
parking space, fenced yard area, roof, the Association 
controlled Common Elements or exteriors of any Units.  
Exterior painting or decorating of a Unit, including without 
limitation canopies and awnings, must have prior written 
approval of the Board, which may, in making its decision, 
consider the general compatibility or any such proposed 
decorating with other Units and the surrounding residential 
areas in genera….2

2 See Respondent’s Exhibit 1 (CC&Rs for Scottsdale Trails).
3
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1. Section 2, of the General Rules and Regulations in the January, 2012 

Rules and Regulations of Scottsdale Trails provides, in relevant part, as follows:

Except for customary patio furniture and reasonably sized potted 
plants, nothing shall be stored, placed, erected or hung on any 
patio area without prior written approval of the board.3

2. In June, 2014 the Board voted to change the language of Respondent’s 

Rules and Regulations at Section 4, Paragraph 2, to read, in relevant part, as follows:

Pursuant to Section 16.2 of the CC&Rs, Except for customary 
patio furniture and reasonably sized potted plants on patios or 
balconies, nothing shall be stored, placed, erected, hung or 
permitted on any patio, balcony, parking space, fenced yard area, 
roof, the Association controlled Common Elements or exteriors of 
any Unit, unless approved by the Board of Directors.4

CONCLUSIONS OF LAW

1. A.R.S. § 41-2198.01 permits an owner or a planned community organization 

to file a  petition with the Department for a hearing concerning violations of planned 

community documents or violations of statutes that regulate planned communities.  That 

statute provides that such petitions will be heard before the Office of Administrative 

Hearings.

2. The burden of proof at an administrative hearing falls to the party asserting a 

claim, right, or entitlement and the standard of proof on all issue in this matter is by a 

preponderance of the evidence.  See A.A.C. R2-19-119.

3. Proof by “a preponderance of the evidence” means that it is sufficient to 

persuade the finder of fact that the proposition is “more likely true than not.”  In re 

Arnold and Baker Farms, 177 B.R. 648, 654 (9th Cir. BAP (Ariz.) 1994). 

4.   In June, 2014 the Board voted to change the language of Respondent’s 

Rules and Regulations at Section 4, Paragraph 2.  This Tribunal concludes that there 

was no credible evidence presented to establish that the change in language was in 

violation of Section 16.2 of Respondent’s CC&Rs or that the change in rules required a 

3 See Respondent’s Exhibit 2 (2012 Rules and Regulations).
4 See Respondent’s Exhibit 3 (2014 Rules and Regulations).

4
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vote by the owners of the residence in Scottsdale Trails.  This Tribunal further 

concludes that Ms. Oberritter failed to satisfy her burden of proof for her petition.

RECOMMENDED ORDER

In view of the foregoing, it is ORDERED that no action is required of Respondent 

in this matter and that the petition is dismissed.

In the event of certification of the Administrative Law Judge Decision by the 

Director of the Office of Administrative Hearings, the effective date of the Order will be 

five days from the date of that certification.

Done this day, December 23, 2015.

/s/ M. Douglas
Administrative Law Judge

Transmitted electronically to:

Debra Blake, Interim Director
Department of Fire Building and Life Safety
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